
- how you can obtain comparative data on the 
performance of your fiduciary manager using 
a new fiduciary management performance 
standard 

- a summary of all the working papers issued 
by the CMA so far in its review of competition 
in the fiduciary management and investment 
consulting market
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Welcome 

Welcome to the second edition of the Eversheds 
Sutherland Pensions Financial Services team’s quarterly 
newsletter.  This month we look at a number of smaller 
items that trustees and their advisors ought to be aware of 
and including in their meeting agendas. These include: 

- the matters trustees should consider if their 
provider is changing the jurisdiction of its 
operations 

- DC to DC transfers and the tricky issue of fund 
mapping; and 

- draft regulations on trustees’ duties regarding 
ESG matters
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We hope you find our newsletter useful and would welcome your feedback on things you would like to 
know about or would prefer us to do differently.



New Fiduciary 
Management Performance 
Standard launched 

I
n its review of the asset management 
industry, the Financial Conduct 
Authority highlighted that trustees 
have faced difficulties in assessing the 
quality of investment consulting and 

fiduciary management services.  In April, 
IC Select launched the IC Select Fiduciary 
Management Standard to assist trustees in 
comparing the performance of fiduciary 
managers.

The standard has been backed by 
14 providers including the world’s 
largest consulting firms Aon Hewitt, 
Mercer and Willis Towers Watson.  The 
others comprise BlackRock, Cardano, 
Charles Stanley, Goldman Sachs Asset 
Management, JLT Investment Solutions, 
Kempen Capital Management, Legal & 
General, P-Solve, Russell Investments, 
Schroders and SEI.  It incorporates data 
relating to the fiduciary arrangements of 
520 pension schemes with a total of £84 
billion of assets under management.

Peter Dorward of IC Select said: “The new 
standard enables trustees for the first 
time to obtain consistent performance 
information when selecting a fiduciary 
manager.  This will significantly enhance 
their ability to understand the differences 
between them.”

In June 2018, IC Select confirmed that 
a number of third party evaluators of 
fiduciary management services, including 
Barnett Waddingham, Hymans Robertson, 
KPMG, LCP and XPS Investment have 
backed the use of the standard.   The 
standard developed by IC Select is 
supervised by the Fiduciary Management 
Performance Standard Steering Group, 
of which Mark Latimour of Eversheds 
Sutherland is a member.

Trustees evaluating the performance of 
their existing fiduciary manager, or looking 
to appoint a new fiduciary manager, 
should speak with their consultant about 
the standard and the information pertinent 
to their review.
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 “The new standard 
enables trustees for the first 
time to obtain consistent 
performance information when 
selecting a fiduciary manager.  
This will significantly enhance 
their ability to understand the 
differences between them.”

Author:
Mark Latimour, Partner
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T
he working papers are consultative documents that explain 
the CMA’s emerging findings and seek views on those findings, 
the remedies the CMA is currently minded to consider and 
other specific matters raised by the CMA in support of its 
investigation.

The CMA’s provisional decision report is still scheduled for publication 
in July and will take account of the responses the CMA receives to its 
working papers.

CMA investigation into the 
fiduciary management 
and investment consulting 
market
Since our bulletin on this 
topic in April, the CMA 
has published four further 
working papers and our 
high-level summary of 
all eight working papers 
issued to date can be 
found by clicking here.

Author:
Simon Daniel, Principal Associate

http://www.eversheds-sutherland.com/documents/services/pensions/competition-and-markets-authority-investigations_june2018.pdf
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DC to DC transfers – 
fund mapping and new 
DWP guidance

A
n issue that has arisen on a 
number of DC to DC transfers 
and will potentially continue 
to cause issues unless further 
clarification is received from the 

DWP is the issue of “fund mapping” and 
members who have self-selected their 
investment options.

“Fund mapping” can broadly be described 
as the process of moving members 
from one investment option to another, 
usually to an investment option which is 
the same as (or as near as possible the 
same as) the option from which they are 
being transferred.  In some situations, 
it is possible to move members into an 
identical investment option; in others, 
members are moved into a quite different 
option (such as where no suitable 
replacement option is available).

Under the Charges and Governance 
Regulations, a default fund is created 
where members have not expressed a 
choice as to where their contributions are 
allocated.  As such, there is an argument 
that, on a mapping exercise, members 
will not have expressed a choice as to 
which investment options they are placed 
in under the receiving scheme and all 
investment options must be default funds 
as a result.  

Prior to amendments to the Charges 
and Governance Regulations, there had 
been some helpful statements from both 
the Pensions Regulator and the DWP 
which suggested that default funds were 
not created where mapping resulted in 
members moving into an investment 
strategy that was effectively the same as 
the one they had originally chosen.

Amendments to the Charges and Governance Regulations have introduced a 
specific exemption which means that, where members have made a choice 
as to their investment options within the last five years, mapping does not 
result in the creation of a default fund.  However, statements made in the 
consultation materials in relation to the amendments as well as in recent 
DWP guidance are creating confusion as to whether the earlier practice (of 
investment fund “matching”) can still be relied on during transfers or whether, 
unless a self-selection has been made in the last five years, members must be 
transferred to default funds.

We understand that different DC providers are adopting different approaches 
and trustees ought to consider this as part of any transfer exercise.  Trustees 
may also wish to consider whether, in light of the DWP guidance, a process 
of actively refreshing member consent to investment options at least every 
five years may be prudent to ensure they always fall within the specific 
exemption.

Author:
Mark Latimour, Partner
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T  
he Government is proposing two tranches of 
legislative changes.  The first is currently due 
to take effect in October 2019 and will require 
trustees to:

- update their statement of investment principles (SIP) to set 
out policies in relation to “financially material considerations” 
(defined as including environmental, social and governance 
considerations, including climate change) – this will replace the 
current requirement to merely state the extent to which ESG 
factors are taken into account (if at all);  

- update the SIP to set out policies in relation to exercising voting 
rights attaching to investments and undertaking “engagement 
activities” – such activities are not defined but include engagement 
with investment managers and investee companies about matters 
such as performance, strategy, risks, social and environmental 
impact and corporate governance; and 

 -  prepare a statement explaining how far members’ views will be 
taken into account in preparing or revising the SIP.  The draft 
legislation actually refers to the views which, in the reasonable 
opinion of the trustees, the members hold.  This falls somewhat 
short of actually canvassing the opinion of each individual member 
and examples of how these views could be ascertained include a 
representative member panel and inviting views from members at 
a scheme AGM.  Fortunately, the Government is clear that “none of 
our proposals seek to direct pension scheme trustees to invest in 
line with scheme members’ wishes”.

There are also some changes proposed which will 
only affect schemes that provide DC benefits (but 
not schemes in which the only DC benefits are 
AVCs).  Trustees of these schemes will need to:

 - publish the SIP on a publicly-available website so 
that it can be found and read by both members 
and the public.  Trustees should already have 
a platform available to do this in respect of 
transaction costs and charges, so adding the 
SIP should not be too onerous.  They will also 
need to inform members of the availability of the 
information in their annual benefit statements; 
and 

 -  update the SIP in relation to any default funds to 
set out how the trustees propose to take account 
of financially material considerations, including 
those arising from ESG risks.

The second tranche of changes is intended to take 
effect from 1 October 2020 and also applies only 
to trustees of schemes with DC benefits.  These 
trustees will be required to:

 -  produce a statement setting out how they acted 
on the principles set out in their SIP, including 
how they complied with any policies on 
financially material considerations – this may also 
need to explain how the trustees took the views 
of members into account; and 

 -  publish this statement on a publicly-available 
website and inform members of the availability 
of the information in their annual benefit 
statements.

The Government is also consulting on draft statutory 
guidance setting out how trustees should meet the 
requirements to publish this new information.

Draft regulations  
on trustees’ duties  
regarding ESG matters

The Government has published 
draft regulations proposing a range 
of measures to increase trustees’ 
focus on long-term issues such as 
climate change when exercising their 
investment powers.  There are also 
proposals which will require trustees 
to consider members’ views in relation 
to investment and to provide DC 
members with more information about 
these matters (reflecting the fact that 
they bear the investment risk).

Author:
Simon Daniel, Principal Associate
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FCA’s Terms of Reference for 
the Investment Platforms 
Market Study

B
y way of reminder, the Financial 
Conduct Authority (FCA) 
published the Terms of Reference 
for the Investment Platforms 
Market Study in July 2017.  The 

FCA aims to publish an interim report by 
the summer of this year which will set out 
preliminary conclusions and any potential 
remedies to address concerns.

Investment platforms are increasingly 
used by consumers and financial advisers 
to access investment products and 
manage investments.  Many platforms 
offer investors and their advisers a range 
of information and tools to help them 
make investment decisions and some also 
offer their own investment products.  The 
FCA is exploring whether platforms help 
investors make good investment decisions 
and whether their investment solutions 
offer investors value for money.  The FCA 
is looking at how platforms compete 
in practice and whether they use their 
bargaining power to get investors a good 
deal.

To provide investors with access to investment products and information 
about these products, platforms interact with other platforms, advisers, asset 
managers and fund ratings providers.  The FCA is also assessing whether 
these relationships work in the interests of investors.

For the purpose of its study the FCA is looking at both investment platforms 
and firms that provide similar services by allowing investors or their advisers 
to access investment products through an online portal.

Author:
Stefanie Sahla-Jones, Principal Associate
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B
rexit could, absent agreements as to equivalence, affect 
the provision of custody services to certain investors, 
in particular where the custodian intends to appoint 
sub-custodians in local markets.  In respect of custody 
services provided from the UK, the extent to which it 

may be possible to continue to provide such services to EU clients 
following Brexit will depend on member state local law.

The indications are that there will be some degree of transitional period 
following the official Brexit date such that the existing EU regime will continue 
to apply for a period of time post March 2019.  Even if this is not the case, the 
Great Repeal Act will carry over all existing EU law and regulation into UK law 
as at the end of March 2019 and so the status quo will be maintained.

Based on pronouncements by the Prudential Regulatory Authority (PRA), 
indications had been that the PRA would continue to permit UK branches of 
European banks to operate in the UK subject to the PRA being satisfied that to 
do so would allow adequate regulatory supervision and that the branch is not 
economically critical in the UK such that any resolution issue would have a 
systemic impact on the UK market.

Due to these regulatory uncertainties, certain custodians have already started 
moving their business outside of the UK and relocating to, for example, 
Luxembourg or Ireland, in order to have non-UK offices up and running before 
the end of the two-year negotiation period, to guarantee ongoing access to 
EU clients.

In practical terms, it remains to be seen whether this will have a direct effect 
on UK pension schemes, although we would expect there to be a re-papering 
of terms or a novation of existing custody agreements where a custodian no 
longer has a UK presence.  It may also further reduce the already limited pool 
of custodians which trustees can choose from.

Custodians moving 
business outside of the 
UK

Trustees have a duty to make sure that 
their scheme’s investments are held 
securely on the trustees’ behalf.  This 
includes share certificates, title deeds 
to property, and any other documents 
of title showing which assets belong to 
the scheme.

Author:
Stefanie Sahla-Jones, Principal Associate
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