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Welcome to the Autumn 
2022 edition of our 
quarterly construction 
newsletter, Elevate. 
It is hard to ignore the impact that the 
recent rise to inflation and our current 
energy crisis is having on contract pricing. 
We start by exploring if having a fluctuation 
mechanism could help address some of 
these recent difficulties. 

In this issue we also consider a recent case 
reaffirming the requirements of serving 
adjudication notices, in particular when a 
process server was used and where there 
was a dispute over the contents of the 
envelope. We also look at a surprising 
matter where a contractual requirement to 
engage in ADR was held to be 
unenforceable. 

We look at recent developments in building 
safety. This includes the recent 
consultation, which gave some insight into 
how the regulatory regime may transition 
for new higher risk buildings. We also look 
at the first substantive cladding case post-
Grenfell and what that reveals about what 
costs can be claimed. 

We also address some recent updates, 
such as NEC’s new X29 clause to deal with 
climate change and how certain water and 
utilities contracts have been excluded from 
the statutory right to adjudicate. 

I hope this is an interesting read. We know 
our clients are facing difficult economic 
times and we are always at hand to assist 
with any challenges you may be facing. 

Jonathan

Jonathan Douglas
National Head of  

Construction and Engineering

T: +44 20 7919 4626 M: +44 7803 581 831
jonathandouglas@eversheds-sutherland.com
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Adapting to the times

Will having a fluctuation provision help me?

Currently we are experiencing rising inflation, shortages  
of materials and labour, and increased price volatility. 
Contracting parties may wish for greater flexibility when 
pricing works, to reflect the uncertainties they face in  
the market. 

Usually construction projects are priced by the employer 
setting out their requirements in a tender and accepting an 
offer from the contractor to carry out the works for an 
agreed price. The price is only adjusted thereafter in 
response to specific events and in accordance with 
established variation provisions. This process creates price 
certainty for the employer and has until recently been  
very popular. 

Whereas previously parties have been able to use variation 
provisions to respond to a specific event causing a price 
increase, this does not fully address what we are 
experiencing. The consequences of Covid, Brexit and the 
Ukraine war are still being felt. Yet as these events have 
already happened it may not be possible to agree a 
contractual trigger to determine when a variation applies. 
Instead, parties need something that can respond to the 
ebb and flow of long term change. Using a fluctuation 
provision could help.

1. What is a fluctuation provision?
A fluctuation provision is a contractual mechanism 
whereby the cost of a job is calculated as the job 
progresses, with the final contract sum adjusted 
accordingly. It allows the parties to price the works so that 
it mirrors the effects of inflation or deflation in the market 
over time. This means that the tender price could be 
increased or decreased when finalising the actual contract 
sum payable. 

2. Is it worth having a fluctuation provision? 
It may seem counter-intuitive for an employer to accept 
the risk of inflation and other cost increases, when for a 
number of years they have enjoyed the benefit of having a 
fixed price. However, we are currently experiencing a very 
different market and it could be that having a fluctuation 
provision is useful for both the employer and contractor: 

 – if there is market volatility the contractor may “cost 
dump” this risk into its tender price. This means that the 
contactor has already inflated its price without 
grounding this on any real basis. This could also make it 
difficult for the employer to compare tenders amongst 
contractors when trying to establish best value 

 – it is difficult for typical variation mechanisms to 
accommodate the type of variable and long term 
change we are currently seeing in the market 

 – if the contractor does not make provision for cost 
increases during its project, this can erode its profit and 
make it susceptible to insolvency. Having an insolvent 
contractor would be a lot more costly in the long term, 
resulting in disruption to the project. It could also 
reduce the value of the contractor’s warranties if the 
works are subsequent found to be defective

It is necessary for the employer to consider the wider 
picture, including the contractor’s overall financial position, 
when deciding whether or not to accept a fluctuation 
provision. It could be that the perceived benefits outweigh 
the potential extra cost associated. 

3. Is a fluctuation provision relevant for your project?
For certain types of project, it may not be necessary to 
complicate matters by having a fluctuation provision. For 
example, works that have a short duration, are relatively 
simple and do not rely on specialist plant or materials may 
be straightforward to cost and may have price consistency. 
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4. Is a fluctuation provision relevant for your type of 
contract? 
It is worth noting that some contracts do not need a 
fluctuation mechanism, because the pricing method used 
already accommodates such changes:

 – a “reimbursement contract”, such as that used for 
Option E in NEC Contracts, means that the contractor 
is paid its actual incurred costs. This means that if the 
contractor’s costs change during the progress of the 
works, this is reflected in the contract sum

 – a “term work contract” or “management contract”, 
such as Option F in NEC contracts, is based on 
notional quantities and/or a schedule of rates, but the 
individual rates used are adjusted periodically meaning 
that the contract sum is regularly recalculated 

 – a “remeasurement contract”, such as JCT Standard 
Building Contract with Approximate Quantities, is 
where the contract sum is based on approximate 
quantities and a schedule of rates. The actual work is 
remeasured on completion, but the individual rates 
and prices are adjusted where appropriate and the 
contract sum is recalculated using the new rates and 
final agreed quantities

There may therefore be an equivalent mechanism set out 
within the contract, which means that a specific fluctuation 
mechanism is not required. Parties may be interested in 
using these forms of contract instead. 

5. What type of fluctuation mechanism do you need?
There is no ‘one size fits all’ approach and parties may wish 
to consider what type of fluctuation provision best suits 
their needs. 

It should first be considered what the “base date” is. This is 
the date agreed within the contract, from which the 
adjustments to the contract sum are made. It is usually the 
date that the tender is returned or the date of the contract. 
It is an essential provision in any fluctuation mechanism. 

Under JCT contracts there are the following types of 
fluctuation provisions: 

 – Option A – this applies automatically unless deleted. 
This provides for adjustments for changes to the 
contributions, levies and taxes that the Contractor has 
to pay in its capacity as employer. For example, this 
would capture an increase in National Insurance 
Contributions or post-Brexit tariff increases

 – Option B - this permits an addition or deduction to the 
contract sum for any changes to the cost of materials, 
goods, electricity, fuels or labour. This is in addition to 
those items already covered by Option A. Option B 
could be useful if there is price fluidity for key elements 
of the works, such as steel or oil. However it should be 
noted that the fluctuation provisions do not provide 
the Contractor with an extension of time if there are 
shortages and delays in delivery. The net amount of 
any increase or decrease is assessed and included in 
the valuation of the application made by the 
Contractor. This can involve a significant amount of 
administration but it is possible to limit the application 
of the fluctuation to only certain items

 – Option C – if the parties wish for the type of 
adjustments noted in Option B to be carried out more 
formally, they can elect Option C. This prescribes a 
formula that can be used for any changes made to the 
Contract Sum using the Formula Rules. The Formula 
Rules are a 60 page document which set out the 
average measure of fluctuation over an agreed period. 
If there is more frequent volatility over a shorter period, 
this can mean that the formulas are not representative 
of actual inflation, meaning that there can be 
inaccuracies in the adjustments
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In NEC contracts, a fluctuation mechanism is adopted 
when Option X1 is selected in the Contract Data. Under  
this mechanism the parties can agree which products are 
to be subject to the adjustment (for example, equipment, 
plant, fuel etc). The parties are free to agree the type of 
indices they wish to apply. In NEC3, where there was a 
change in the index then the calculation needed to be 
redone according to the new index. This however does not 
apply to NEC4, under which the calculations do not need 
to be repeated. 

Under FIDIC (for example the Red and Yellow books) there 
is a clause to deal with adjustments for fluctuations in the 
cost of labour, goods and other inputs into the works. 
However for this clause to apply the parties need to 
complete the table of adjustment data/schedules of cost 
indexation in the contract. 

As can be seen, there are a variety of approaches to 
determine how price fluctuations can be dealt with in the 
contract and so knowledge of the contractual provisions is 
useful to determine which mechanism is most suitable and 
how it will impact upon the project. 

6. How are fluctuations to be dealt with after the 
completion date if the Contractor is in culpable delay?
Another way in which standard contracts vary is how they 
deal with fluctuation mechanisms when the works pass the 
contractual date for completion due to the fault of the 
contractor (i.e. the contractor is in culpable delay):

 – under Options A and B in JCT no adjustments  
are permitted

 – under Option C in JCT and NEC Option X1 any price 
adjustments are made according to the same 
adjustment factor that was set at the date of the 
intended completion date and 

 – under FIDIC there is the option for the adjustments  
to made either according to the indices/prices 
applicable 49 days before the date for completion or 
the current index/price (whichever is most favourable 
to the Employer)

Parties should consider these variables before entering into 
their contract, so that there are no hidden surprises later. 

In summary, fluctuation provisions can be an effective 
mechanism to manage pricing risk on a project. The 
current economic climate has made fluctuations very 
relevant and these provisions should be considered at the 
offset of any contractual negotiation. Misunderstandings 
and uncertainties over their use could in part be due to the 
various ways they can operate and because there is no 
common approach over the array of standard form 
construction contracts. It is worth considering how the 
fluctuation provision works according to your contract so 
that you can be sure it really adds value. 

Written by Gemma Irving, 
Principal Associate Professional Support Lawyer.

For further information, please contact:

Richard Hartigan 
Partner

T: +44 121 232 1525
richardhartigan@ 
eversheds-sutherland.com

ages 6, 9, 11, 14, 19 and 21 – After Written by [name] please add - 
Principal Associate Professional Support Lawyer
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A stark reminder of the 
importance of serving notices 
and the underlying principles  
of the Construction Act
In the recent case of AM Construction Ltd v 
The Darul Amaan Trust1 [2022] EWHC 1478 
(TCC) the Court decided that:

 – an adjudicator had no jurisdiction where the employer 
failed to effectively serve a notice of adjudication

 – an employer’s failure to pay the “notified sum” is a bar 
to launching a “true value” adjudication, regardless of 
whether that notified sum had been determined as 
due by an adjudicator

Background
The Claimant, AM Construction Limited (“AMC”), had been 
appointed by the Defendant, The Darul Amaan Trust 
(“DAT”), to construct a new mosque. The works were 
delayed and there were disputes regarding the value of the 
works and payment. 

The contract was a “construction contract” under the 
Housing Grants, Construction and Regeneration Act 1996 
as amended by the Local Democracy Economic 
Development Act 2009 (“the Act”) and it included relevant 
provisions regarding interim applications for payment and 
payment/pay less notice requirements. It is also contained 
specific provisions regarding service of notices. 

AMC sent an email to DAT in March 2020 valuing the  
works in the sum of £809,259.97 (plus VAT). DAT did not 
respond to that email. AMC sent further correspondence in 
July 2020 setting out the sum which it considered to be 
due and payable (£206,825.33 exc. VAT) attaching a 
breakdown headed “Interim Payment Notice Pursuant to  
Cl 4.11.2.2 of the Contract”. DAT did not serve a pay less 
notice in response. 

AMC suspended its works due to non-payment and DAT 
launched an adjudication to determine the true valuation 
of AMC’s works. The adjudicator determined that DAT did 
not have to pay any further sums to AMC and that AMC was 
therefore not entitled to suspend its works.

AMC sought a declaration from the Court that the 
adjudicator’s decision was unenforceable on the basis that 
the adjudicator had no jurisdiction and, therefore, the 
amount AMC applied for remained payable.

Issues before the TCC
The Judge considered two main points:

1. service: had the notice of adjudication been validly 
served in accordance with the contract?

2. payment notices: did AMC serve a valid default 
payment notice, such that there was a “notified sum” 
that was due and payable by DAT? 

Service of the notice of adjudication
DAT used a process server to serve the notice of 
adjudication on AMC at their registered office. The notice 
of adjudication and supporting documentation had been 
sent by email from DAT’s solicitors to the process server for 
printing and delivery. The process server put the envelope 
through AMC’s letterbox.

1 [2022] EWHC 1478 (TCC)
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AMC received the envelope, but claimed that it did not 
contain the actual notice (only a covering letter and 
supporting documents). The process server was adamant 
that he had printed all of the documents and placed them 
in the envelope that he delivered.

The Judge decided this factual issue using detailed witness 
evidence and testimony (including footage from a “Ring” 
video doorbell). He ultimately preferred the witness 
statement evidence of AMC, noting that the process 
server’s evidence regarding the timing of his (alleged) two 
visits appeared inconsistent with the video footage and, 
therefore, less reliable overall. 

The Judge concluded that, because the notice had not 
been included in the envelope, the adjudicator had no 
jurisdiction and his decision was therefore invalid and 
unenforceable. 

Contractual notice provisions
The Judge went on to consider whether, if the notice  
had been included in the envelope, the use of a process 
server was a valid method of service in accordance with 
the contract.

The contract provided that: “any notice, communication or 
document may be given or served by any effective means 
and shall be duly given or served if delivered by hand or 
sent by pre-paid post.” This differed from the wording at 
section 115 of the Act which refers to service being 
effective if it was “pre-paid and delivered by post”. 

In short, the Judge decided that the clause meant that in 
these circumstances effective service was either sending 
the notice by delivering it (which had to be by hand) or 
physically sending it by pre-paid post, which he concluded 
meant using one of Royal Mail’s pre-paid postal services. 

DAT was therefore attempting delivery by hand using a 
process server to post the envelope through AMC’s 
letterbox (and it would have been effective, had the notice 
been included), but this method did not amount to sending 
or delivering by post.

Did AMC serve a valid payment notice?
AMC also challenged jurisdiction on the basis that there 
was a notified sum that DAT had not paid before launching 
the adjudication, relying upon the rule established in S&T 
(UK) Ltd v Grove Developments Ltd2 (the “S&T Rule”). 

AMC relied (in the alternative) on the documents that it 
issued to DAT in 2020 being valid payment notices in 
default (because DAT had failed to serve a payment notice 
or subsequent payless notice), despite them being for very 
different sums. 

The Judge gave detailed consideration as to whether either 
of the documents could be considered to be valid payment 
notices and summarised the well-established legal 
principles, as follows:

 – a payment notice must set out the sum claimed  
and basis upon which it was calculated3

 – be unambiguous and clear in form, substance  
and intent4

 – comply with the requirements of the contract

On this basis, the Judge concluded that the first notice was 
invalid as it was more akin to a final account assessment for 
use in negotiation. The second notice, however, was valid 
as it would have been clear to the reasonable recipient5 
that it was intended to be a formal payment notice under 
the contract. As DAT did not serve a payless notice, the 
sum of £206,825.33 became the notified sum.

Although the Judge noted that the statutory regime did not 
permit more than one payment application and payment 
notice per period (section 110B(4) of Act), he concluded 
that because the first notice was invalid, this did not 
preclude AMC from serving a second notice.

2 [2018] EWCA Civ 2448
3 Section 110A (2) of the Act
4 Token Construction Ltd v Charlton Estates Ltd [1973] 1 BLR 4
5 Mannai Investment Co. Ltd. v Eagle Star Assurance Co. Ltd [1997] AC 749

ELEVATE

V

8

Construction and Engineering



The impact of not paying the notified sum
The Judge reinforced and expanded upon the S&T Rule, 
concluding that DAT was not able to commence a “true 
value” adjudication until the notified sum had been paid, 
regardless of whether the notified sum had been 
determined by an adjudicator. 

Counsel for DAT sought to argue that in the relevant case 
law (Bexheat Ltd v Essex Services Group Ltd ), M Davenport 
Builders Ltd6 v Greer7) and the Court of Appeal in S&T) the 
prohibition on commencing a true value adjudication only 
arises where there is an unsatisfied adjudication decision 
confirming the obligation to pay the notified sum. This was 
dismissed by the Judge, who emphasised the comments of 
O’Farrell J in Bexheat that:

 – the entitlement to commence a ‘true value’ 
adjudication under section 108 is subjugated to the 
immediate payment obligation in section 111

 – unless and until an employer has complied with its 
immediate payment obligation under section 111, it is 
not entitled to commence or rely on a ‘true value’ 
adjudication under section 108

The Judge also considered the matter to be a policy 
decision, with the underlying purpose of the statutory 
machinery being the contractor’s right to payment where 
the employer has served no payless notice, rather than the 
employer’s right to adjudicate. 

Summary 
1. the Courts will not rescue a party who has not served a 

notice of adjudication strictly in accordance with the 
contract; this will render the adjudication process void 
and any decision unenforceable

2. the obligation to pay a notified sum is an immediate 
one and must be fulfilled before an adjudication 
regarding the true value of the works can be 
commenced 

3. elaborating upon the S&T Rule and citing the recent 
case of Bexheat, the obligation to pay the notified sum 
arises regardless of whether the obligation has been 
confirmed by an adjudicator. The primary purpose of 
the Act was to ensure payment and this was more 
important than the right to adjudicate

4. serving an invalid default payment notice does not 
preclude a contractor serving a second notice. 
However, this outcome seems quite fortuitous for 
AMC and contractors must still ensure any second 
notice is validly served 

Industry impact
The over-arching impact of this case remains to be seen, 
but there may be an increase in “true value” adjudications 
because employers have had to pay a disputed notified 
sum first and are seeking repayment of any alleged 
overpayment later. It could be that, where large sums are 
involved, employers resort to litigation or arbitration to 
resolve any disputes regarding the notified sum and seek 
declarations as to value at the same time.

Some take away points
1. Check your contract notice provisions carefully. If they 

are unclear or poorly drafted, agree an appropriate 
method of service and vary the contract accordingly. It 
may be that service by email becomes a more popular 
and preferable method, given the pitfalls shown with 
printing hard copies and proving that the hard copies 
have been sent or delivered. 

2. There is a risk that more parties seek to argue that a 
hard copy notice has not been received by hand or 
post and so it may be appropriate to obtain clear 
evidence as to the contents of an envelope that is 
being sent by post or hand, such as photos or videos. 

3. If you are an employer or main contractor, ensure that 
supply chain applications or requests for payment are 
responded to (even where they do not appear to be 
compliant notices) in the form of a payment or  
payless notice. 

4. A true value adjudication can be derailed by an 
allegation that there is an unpaid notified sum. In this 
case the payee did not need to commence a notified 
sum adjudication at all. Therefore, if a payer has failed 
to serve a valid payment or payless notice it cannot 
rescue the situation (and avoid paying the notified 
sum) by commencing a true value adjudication before 
the payee commences an adjudication regarding the 
notified sum. 

5. Take legal advice before commencing a true value 
adjudication to limit the risk of jurisdictional challenges. 

Written by Jennifer Fitzmaurice, 
Principal Associate Professional Support Lawyer.

6 [2022] EWHC 936 (TCC)
7 [2019] EWHC 318 (TCC)

For further information, please contact:

Joseph Hale 
Partner

T: +44 113 200 4034
josephhale@ 
eversheds-sutherland.com
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Transitioning to new  
building safety regulation

Government consultation sheds light on how regulation  
for higher risk buildings will be implemented

Implementation Plan
The Building Safety Act 2022 brings into effect a new 
building control regime for higher risk buildings in England. 
This sets out what building control approvals are needed 
before commencement of the works and before the 
building can be occupied (which together are known as the 
“Gateway Regime”). It will also impose requirements on 
how information relating to the building work will be 
managed and stored. These changes will have a major 
impact on the construction of higher-risk buildings, in 
particular affecting programming, completion 
requirements and responsibility for delay. 

A draft implementation plan issued by the Government 
anticipates that these changes will come into effect 18 
months after commencement of the Building Safety Act 
2022 (i.e. on 28th October 2023). With such change afoot, 
developers may have concerns about how these changes 
will affect works that are planned or already underway. We 
are already seeing questions about whether or not contracts 
need to be amended to accommodate these proposals. 

On 20 July 2022, the Government opened up a 
consultation on how it will implement the new building 
control regime for higher risk buildings. This consultation 
closed on 12 October 2022. Although only a consultation, 
it is highly informative in outlining what it proposes as a 
transitional phase for implementing the new regulatory 
regime. It is not yet confirmed if the measures will take 
effect as proposed, but they are a strong indication of what 
is planned and should provide the construction industry 
with some comfort when planning and contracting works 
that will lead into the implementation period. 

Transitional arrangements
Changes to the building regulations are usually 
accompanied by a transitional period (of between 2-12 
months). This allows those that have already notified a 
building control body of their plans to continue to work 
under the old rules, provided that they have started 
building work on site. A similar interim arrangement is 
proposed for the implementation of the new regulatory 
regime for higher risk buildings (referred to here as the 
“Transitional Arrangements”). We have summarised the 
proposals below:

 – the Transitional Arrangements will operate for six 
months from when the new regime comes into effect

 – under the Transitional Arrangements a developer can 
continue to operate under the old rules for building 
control approval, i.e. without the need to comply with 
the Gateway Regime

 – in order to benefit from the Transitional Arrangements 
the developer must:

1. submit an initial notice or deposit full plans by the 
day the Transitional Arrangements come into force

2. commence work, in line with the proposed new 
definition of “commencement” of work on an 
individual building, within six months from the day 
the Transitional Arrangements into force

 – any developer who has deposited plans but has not yet 
commenced work before the expiry of the six months 
after the Transitional Arrangements come into force 
will be transferred to the jurisdiction of the Building 
Safety Regulator and subject to the new regime

 – determining whether or not work has started will be 
monitored and determined by local authorities and 
approved inspectors 

8 A “higher risk building” is defined in the s.65 of the Building Safety Act 2022 as “a building in England that (a) is at least 18 metres in height or has at least  
7 storeys; and (b) contains at least 2 residential units”. Further specifics are due to be published in regulations. The draft proposals are under consultation 
and are available for review here.
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Simon Chamberlain 
Partner

T: +44 161 831 8295 M: +44 7767 342 750
simonchamberlain@ 
eversheds-sutherland.com

For further information, please contact:

This means that there should be a clear cut off as to when 
the new regime applies, so that construction projects are 
not caught by the changes midway through development. 
This is welcome news to developers, as it avoids the need 
to introduce massive change requirements which would no 
doubt also cause significant disruption to projects. 

However, the Government wants to ensure the Transitional 
Arrangements are sufficiently robust to stop developers 
being able to “play the system” and avoid compliance with 
the new regulatory regime. For example, it wants to prevent 
a developer from starting the works early to benefit from the 
Transitional Arrangements, with no actual intention of truly 
starting or getting on with the works during that time. It also 
wants to put into place clear guidelines on how multi-site 
projects, perhaps with sectional completion of individual 
high-risk buildings, are caught by the new regime. 

Due to the practical complications of these provisions, and 
the need to balance fairness to all without giving 
developers a way to exploit the system, these proposals 
were open to consultation on how the regulatory regime 
can be implemented. We will have to await the outcome of 
this consultation and its resultant secondary legislation 
before we have the full picture on how the Transitional 
Arrangements will work in practice. Until then this 
consultation provides a useful indication of the proposed 
trajectory of what’s to come. 

Written by Gemma Irving, 
Principal Associate Professional Support Lawyer.

Tom Douglas 
Partner

T: +44 147 328 4604 M:+44 7824 605239
tomdouglas@ 
eversheds-sutherland.com
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Replace or repair? 

First substantive cladding case post-Grenfell highlights  
what costs can be claimed

Key issues
The Technology and Construction Court has heard the first 
substantive cladding case arising since the aftermath of the 
Grenfell Tower tragedy. In Martlet Homes Limited v 
Mulalley & Co Ltd9, the judge determined key issues on: 

 – how to deal with breaches relating to installation  
and specification

 – whether the specification breached fire safety 
standards, as they existed pre-Grenfell

 – whether the defective works justified repair  
or replacement

 – whether waking watch costs were recoverable. 

Whilst these issues turned on the exact facts, and in 
particular the contractual requirements, they still provide 
guidance on how the court will consider these issues in the 
wider context of cladding claims. As the Building Safety Act 
2022 has broadened the scope for potential claims, 
through the introduction of longer limitation periods and 
new means of recovery from third parties, we expect to see 
more cladding claims through the courts. This case should 
be a useful steer on how claims will be dealt with by the 
courts going forward. 

Background
The claimant, Martlet Homes Limited, is the owner of five 
tower blocks in Gosport, and sought to recover 
approximately £8 million in damages from the defendant 
contractor, Mulalley & Co Limited. The cost claimed 
covered the removal and replacement of combustible 
external wall insulation and rendered cladding, and a 
waking watch patrol system, which was put in place as a 
fire safety precaution until the cladding was removed. The 
cladding was installed between 2007-2008, as part of 
refurbishment works. 

The claim was in relation to: (1) installation defects (the 
cladding was installed without a continuous line of 
adhesive) and (2) a specification breach, in that the choice 
of StoTherm Classic cladding system (“StoTherm”) was 
combustible and not in accordance with contractual and 
statutory requirements, given the height of the building on 
which it was to be used. 

The defendant’s case was that although there were some 
defects in installation, this did not justify the complete 
replacement of the works, nor the need for the waking 
watch scheme. With regard to the StoTherm cladding 
system, the defendant argued that it was typical for 
designers pre-Grenfell to specify this system even at high 
rise residential buildings and there was nothing mandatory in 
the Building Regulations to prevent its use for such purpose. 

9 [2022] EWHC 1813 (TCC)
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Court’s findings
1. Installation
The court agreed with the joint statement of the 
architectural experts that the adhesion was fixed using a 
“dot-dash” method rather than a continuous line, which 
created vertical gaps in the fire barrier, and was non-
compliant with building regulations and the BBA certificate. 
In this regard the BBA certificate had limited value as this 
only certified the use of the product, without having any 
regard to the validity of its installation. 

2. Specification
Contractual requirements and breach  
of Building Regulations

The contractor’s contract was based on the JCT 1998 
Standard of Building Contract with Contractor’s Design, 
incorporating some bespoke amendments:

 – the contractor had responsibility for selecting any 
materials that were not already specified in the 
Employer’s Requirements

 – the contractor was liable for design which it had 
obtained from others, which was important as it was 
clear that others had inputted into the specification of 
the StoTherm system

 – the contractor was also under an obligation to comply 
with statutory requirements, which the Court 
considered included Building Regulations

 – the Employer’s Requirements also stated that the 
Works had to be designed in accordance with 
“Agrement Certificates”, which are certificates issued 
by the British Board of Agrement (“BBA”) 

The use of StoTherm created a fire risk where none 
previously existed due to it being a combustible substance 
and thereby not suitable for use in tall buildings. On that 
basis it breached the Building Regulations, which require 
the selection of materials that adequately resist the spread 
of fire, having regard to the height, use and position of 
those buildings. The breach was according to the legal 
position as at the date of the contract, due to the 2003 
update to a BRE report. Although the Building Regulations 
were not expressed to be mandatory on this point, the 
court considered that a reasonable designer should have 
followed the appropriate guidance. 

Professional negligence

The fact that StoTherm was used by designers for similar 
projects at the time was not an adequate defence. It did not 
pass the “Bolam principle”, which states that a professional 
is not negligent if they conform to a practice accepted as 
proper by some responsible members of their profession. 
Mr. Justice Davies said, “the argument that “everyone else 
was doing it” does not, on a proper application of the 
“Bolam” principle operate as a get out of jail free card.”10 

Referring to the case of Knightsbridge Development Ltd v 
WSP UK Limited11, Mr Justice Davies said, “For the Bolam 
principle to operate to exonerate a defendant, there must 
be “evidence of a responsible body of opinion that has 
identified and considered the relevant risks or events and 
which can demonstrate a logical and rational basis for the 
course of conduct or advice that is under scrutiny.” 
(paragraph 120). “A defendant is not exonerated simply by 
proving that others…[were]…just as negligent” (paragraph 
106)”. Both of these observations apply in this case.”12 

In both regards the defendant had breached its obligations 
regarding the specification of adequate materials. 

3. Repair or replacement?
The Court concluded that had this case been solely about 
an installation breach, then the claimant could only have 
recovered the costs of repair, rather than the costs of the 
replacement scheme. However, as the claimant was also 
successful in claiming the specification breach, then it 
could recover the costs incurred for replacement. 

4. Waking watch 
The Court concluded that the claimant should recover the 
cost of the waking watch, which arose from the 
specification claim. As a matter of principle the Court also 
noted that the cost of the waking watch would also have 
been recoverable if only the installation claim was 
successful, although this would have been for a shorter 
period and therefore for a lesser sum (due to the fact that 
remedial works would have taken less time to complete 
compared to replacement works). The Court considered it 
reasonable for a waking watch to be put in place whilst the 
claimant conducted its investigations and carefully 
considered the appropriate remedial measures it  
should take. 

10 Paragraph 271
11 [2014] EWHC 43 (TCC)
12 Paragraph 120
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What should I do?
This case sets out an important distinction about what 
costs are recoverable for each type of breach. The issue of 
repair or replacement is significant, as if repair was 
sufficient this may affect the full recovery of associated 
costs (such as a waking watch scheme) on the grounds 
that repair works are likely to be of shorter duration. 

Whereas claims regarding installation are likely to be 
straightforward upon investigation, this case demonstrates 
the complexities that are involved in specification 
breaches, with the judge in this case commenting that it 
was “highly contentious and thoroughly unclear”. Some 
useful reminders from this case include: the contractual 
obligation to comply with statutory obligations includes 
adhering to Building Regulations; Building Regulations are 
to be interpreted with regard to the type and nature of the 
building that they apply to (which is of particular relevance 
to high rise residential buildings); and the fact that others 
were commonly doing the same thing is not a defence, 
unless such actions were based on a reasonable respected 
body of professional opinion. 

It is debatable whether these legal arguments regarding 
contractual duties and specification will be of continued 
relevance with the advent of the Building Safety Act 2022. 
The Act promotes the rectification of work that constitutes 
a “building safety risk” according to what is “just and 
equitable”. It will be interesting to see how this will be 
interpreted by the courts, as liability under Remediation 
Orders and Remediation Contribution Orders seems to be 
applied regardless of the contractual liability involved. 
Certainly the main thrust of the Act has been against 
landlords and developers, rather than against designers 
and contractors. It may be that contractual arguments will 
have the most relevance in the flow down of claims to 
contractors and designers after liability has first been 
fronted by a landlord/developer. However such contractual 
liability may have expired long before the 30 year limitation 
period that has been introduced by the Act. In practice we 
suspect that more claims will be made against contractors/
designers under the Civil Liability (Contribution) Act 1978 or 
the Defective Premises Act 1972, making contractual 
arguments less indicative of the full legal position. 

Although this is the first cladding case post-Grenfell, the 
interpretation of the Building Safety Act 2022 still leaves a 
number of unanswered questions and we suspect that this 
will continue to be a developing area of law for some time 
to come. Clients are advised to “watch this space.”

Written by Gemma Irving, 
Principal Associate Professional Support Lawyer.
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For further information, please contact:

Joshua Curry
Senior Associate

T: +44 113 200 4631 M: +44 788 097 8865
joshuacurry@ 
eversheds-sutherland.com

Claire Randall-Smith
Partner

T: +44 161 831 8686 M: +44 782 511 8840
clairerandallsmith@ 
eversheds-sutherland.com

Further reading
For further information on building safety issues, please 
review our building safety hub, available here.
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Surprising outcome on the 
unenforceability of an ADR clause 
In Children’s Ark Partnerships Limited v (1) Kajima 
Construction Europe (UK) Limited (2) Kajima Europe 
Limited13 the Court concluded that an “unusual and 
surprising” alternative dispute resolution (“ADR”) clause was 
not enforceable and therefore litigation commenced by 
Children’s Ark could continue. 

ADR clauses
An ADR clause is where the parties agree to use a non-
binding form of dispute resolution, such as mediation, 
before escalating the matter to a formal dispute resolution 
process, such as litigation or arbitration. Relying on an ADR 
clause can allow the parties to consider commercial 
matters privately to see if an negotiated settlement can be 
agreed upon. This can avoid the time and expense involved 
in pursuing the dispute further. However a key concern is 
whether the ADR clause can be relied upon as a condition 
precedent, to prevent the other party from formally 
pursuing the dispute. 

The ADR clause in Children’s Ark
In the Children’s Ark case, the first Defendant entered into a 
construction contract with the Claimant. This contained 
the following ADR clause:

 “Subject to the provisions of the Dispute Resolution 
Procedure, both parties agree that the courts of 
England and Wales shall have exclusive jurisdiction to 
hear and settle any action, suit, proceeding or dispute 
in connection with this contract and irrevocably 
submit to the jurisdiction of those courts”14 

The Dispute Resolution Procedure referred to above 
included the following:

“3.1  Subject to paragraph 2 and 6 of this Schedule, all 
Disputes shall first be referred to the Liaison 
Committee for resolution. Any decision of the Liaison 
Committee shall be final and binding unless the parties 
otherwise agree.

3.2  Where a Dispute is a Construction Dispute the Liaison 
Committee will convene and seek to resolve the 
Dispute within ten (10) Business Days of the referral of 
the Dispute.”

The second Defendant was the parent company of the first 
Defendant and had provided a parent company guarantee 
to the Claimant. Following the issue of proceedings by the 
Claimant, the Defendants each issued an application 
seeking an order that the court did not have jurisdiction to 
try the claim, or alternatively that it should not exercise  
any jurisdiction.

Issues considered 
In the recent case of Ohpen Operations UK Ltd v Invesco 
Fund Managers Ltd15, O’Farrell J derived the following 
principles dealing with the circumstances in which the 
court may stay proceedings where a party seeks to enforce 
an ADR provision:

“(i)  The Agreement must create an enforceable obligation 
requiring the Parties to engage in alternative dispute 
resolution.

(ii)  The obligation must be expressed clearly as a 
condition precedent to court proceedings or 
arbitration.

(iii)  The dispute resolution process to be followed does 
not have to be formal but must be sufficiently clear 
and certain by reference to objective criteria, including 
machinery to appoint a mediator or determine any 
other necessary step in the procedure without the 
requirement for any further agreement by the Parties.

(iv)  The court has a discretion to stay proceedings 
commenced in breach of an enforceable dispute 
resolution agreement. In exercising its discretion, the 
court will have regard to the public policy interest in 
upholding the Parties’ commercial agreement and 
furthering the overriding objective in assisting the 
Parties to resolve their disputes”.

13 [2022] EWHC 1595 (TCC)
14 clause 68
15 [2019] BLR 576
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Court’s comments on the clause in 
Children’s Ark
From Ohpen, the Court noted that for an ADR clause to be 
enforceable it “must be ‘sufficiently clear and certain by 
reference to objective criteria…”. In Children’s Ark the Court 
determined that although the ADR clause was drafted as a 
condition precedent it did not meet the Ohpen test 
because there was no meaningful description of the 
process to be followed. The Liaison Committee was free to 
make its own rules and procedures. Therefore, it was 
unclear how the Liaison Committee would “seek to resolve 
the Dispute” and there was no “unequivocal commitment 
to engage in any particular ADR procedure”.

The Judge concluded, “In my judgment, for the reasons I 
have identified, the…[ADR clause] is neither clear nor 
certain. It does not include a sufficiently defined mutual 
obligation upon the parties in respect of the referral to the 
Liaison Committee and the process that will then ensue 
and it therefore creates an obvious difficulty in determining 
whether either [the Claimant] or [the Second Defendant] 
has acted in breach.”

Other enforceable clauses
It is clear from this judgement that the enforceability of  
an ADR clause will depend on its drafting. In this case the 
ADR clause was held to be unenforceable, but there have 
been other instances where the courts have upheld a 
well-drafted provision. 

In Ohpen O’Farrell J accepted16 that the ADR provision at 
issue in that case did in fact operate as a condition 
precedent to the commencement of legal proceedings 
and she stayed the proceedings to permit mediation to 
take place.

In Emirates Trading Agency LLC v Prime Mineral Exports Pte 
Ltd17 Teare J upheld an obligation to engage in a “friendly 
discussion” as a condition precedent to the right to refer 
the claim to arbitration and decided it was not merely an 
agreement to negotiate. 

Some key takeaways
Some guidance can be drawn from the Children’s Ark and 
Ohpen cases:

 – there may be more risk involved when creating a novel 
bespoke procedure

 – where possible, consideration should be given to using 
a well-established ADR provision with detailed rules 
and procedures: for example mediation under the 
Model Mediation Procedure of CEDR

 – if informality is desired then a simpler process  
– such as the “friendly discussions” in Emirates - may 
be preferable

 – consideration should be given to whether any third 
parties may become involved in a dispute to which the 
ADR process is intended to apply (for example a 
guarantor, as was the case in ). Does the process 
operate effectively if they are to participate  
in it?

 – terms such as “subject to” and “shall first” may give rise 
to a binding condition precedent in the context of an 
ADR process

If there is no particular need for urgency then it may be 
better to ensure the claiming party takes all steps to 
comply with any ADR process rather than risk a costly 
dispute regarding the enforceability of the ADR clause.

It should be noted that where the contract is a 
“construction contract” under the Housing Grants 
Construction and Regeneration Act 1996, then a party can 
refer a dispute to adjudication “at any time” and the Courts 
will not limit that right by requiring compliance with any 
ADR process.

Written by Joseph Hale, Partner and Gemma Irving, 
Principal Associate Professional Support Lawyer.

For further information, please contact:

16 paragraphs 52-54 in the judgment
17 [2015] 1 WLR 1145

Joseph Hale 
Partner

T: +44 113 200 4034
josephhale@ 
eversheds-sutherland.com
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NEC introduces new  
optional clause to deal  
with climate change

NEC is the first standard form construction contract  
to adopt such a measure

NEC responds to climate change crisis
NEC has introduced a new optional clause, X29, to deal 
specifically with issues surrounding climate change. 
Although NEC is the first standard form construction 
contract to introduce such provisions it is expected that 
other forms, such as JCT and FIDIC, will soon follow suit. 

This is a highly topical, as many organisations have made 
commitments to reduce their carbon emissions in order to 
respond to the growing climate change crisis. This is of 
even greater significance for the construction industry 
which, according to the World Green Building Council, is 
responsible for nearly 40% of global energy-related  
carbon emissions. 

How does X29 work? 
Prior to the introduction of clause X29, there was the 
possibility of addressing climate change matters (relating to 
the creation, operation, maintenance and demolition of 
assets) in the Scope. However a specific X29 clause has 
been developed in order to raise these matters on the 
agenda and include some incentivising mechanisms for 
compliance. 

Climate Change Requirements
X29 allows the Client to include “Climate Change 
Requirements” within the Scope, which the Supplier (which 
could be a contractor, professional designer or sub-
contractor) is to comply with. These Climate Change 
Requirements are not prescribed by NEC and can be 
drafted by the Client, according to what is suitable for the 
project. It is helpful, but not obligatory, to have a separate 
section identifying these matters within the Scope, rather 
than having them interspersed throughout the document.

Examples of issues that can be contained within the 
Climate Change Requirements include: reducing CO2 
emissions, using low carbon materials, imposing 
biodiversity obligations, “designing out” waste, increasing 
recycling obligations, or using onsite renewable power 
during the construction works. These matters are likely to 
be set by the Client, but can be developed jointly with the 
Supplier depending on the procurement process used. The 
Supplier can also propose changes to the Climate Change 
Requirements, as part of the Scope, but this requires 
agreement from the Project Manager to take effect. 

If the Supplier fails to achieve one of the Climate Change 
Requirements, this is treated as a failure to “provide the 
Works in accordance with the Scope”. This will be 
considered a “Defect” that needs to be corrected if it relates 
to the works, but if it relates to the way that the Supplier is 
to provide the works (such as working practices), this will 
not be a Defect but still needs to be addressed. 

Climate Change Plan
The “Climate Change Plan” sets out the Supplier’s strategy 
for achieving the Climate Change Requirements. It should 
set out the stakeholders, roles, timescales, key milestones, 
tools and tasks necessary. The exact form and content of 
the Climate Change Plan can be specified in the Climate 
Change Requirements. 

The Project Manager and Supplier work together to agree 
the Climate Change Plan and there is no deemed 
acceptance of the plan if the Project Manager fails to 
respond. It may need to be revised during the progress of 
the project, for example due to changes in the ordering 
and timing of the works. 

This Climate Change Plan constitutes a statement of intent, 
so there are no sanctions if the Supplier fails to comply 
with this plan. 
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Performance Table
There is an option to include a “Performance Table”, which 
imposes additional targets on the Supplier relating to 
climate change, net zero and sustainable developments. 
The Performance Table can be used to monitor 
performance or to include financial incentives (which can 
be positive or negative). It is not recommended to use X29 
with Options X17 (low performance damages) or X20 (key 
performance indicators) and the Performance Table should 
be used instead for these matters. 

Guidance notes from NEC state that the Performance 
Table should identify the following matters: subject/issue 
to be addressed; performance target; unit of 
measurement; date when performance is to be measured; 
adjustment to the amount due if the target is not met; 
adjustment to the amount due if the target is met or 
improved upon; and any limits on the amounts to be paid 
by the Supplier in accordance with the Performance Table, 
including any overall limits. Again, these are likely to be set 
by the Client. 

Unlike Climate Change Requirements, failure to achieve a 
target in the Performance Table is not treated as a Defect. 
Instead, the consequences for any shortcomings are 
addressed within the Performance Table. If Option X18 
(Limitation of Liability) is included in the contract, then 
payments made under the Performance Table are excluded 
from the cap on liability. X29 also contains a mechanism to 
deal with the effects of compensation events, acceleration, 
and agreements made for the acceptance of Defects.

Sharing information
There is provision for climate change data from a project to 
be used, disclosed and publicised to share examples of 
good practice. 

Although X29 is no longer under formal consultation,  
users are nevertheless encouraged to provide continued 
feedback to NEC on any problems or recommended  
best practice they encounter.

Important points to note 

1. The use of the X29 clause is optional, so it needs 
to be included in the Contract Data to be 
incorporated into the contract. If it is included, 
then compliance is mandatory. 

2. As outlined above, it is important to note the 
differences in the operation and effect of the 
Climate Change Requirements and the 
Performance Table.

3. The X29 clause can be used across the range of 
NEC4 suite of contracts (including its main ECC 
contract and sub-contracts), making it possible to 
flow down obligations to downstream suppliers. 

4. X29 clauses are likely to routinely feature in UK 
public sector construction contracts, as they align 
with the UK Government’s agenda to reach “net 
zero”, as mandated in the Construction Playbook. 

5. NEC is a heavily managed contract and using the 
X29 clause is no exception. A Client should be 
confident that they are able to set out their 
expectations sufficiently in the Climate Change 
Requirements and Performance Table. Likewise a 
Supplier will have to consider if it is able to comply 
with these provisions and how it is able to monitor 
its performance to demonstrate compliance. 

6. The X29 clauses and associated guidance notes 
are freely downloadable from the NEC website. 

Written by Gemma Irving, 
Principal Associate Professional Support Lawyer.

For further information, please contact:

Jodie Knight
Associate

T: +44 738 593 1854
jodieknight@
eversheds-sutherland.com

Simon Chamberlain 
Partner

T: +44 161 831 8295 M: +44 7767 342 750
simonchamberlain@ 
eversheds-sutherland.com

ELEVATE

V

19

Construction and Engineering

https://www.eversheds-sutherland.com/global/en/who/people/index.page?person=en/Knight-Jodie
mailto:jodieknight%40eversheds-sutherland.com?subject=
mailto:jodieknight%40eversheds-sutherland.com?subject=
https://www.eversheds-sutherland.com/global/en/who/people/index.page?person=en/Chamberlain_Simon(4098)
mailto:simonchamberlain%40eversheds-sutherland.com?subject=
mailto:simonchamberlain%40eversheds-sutherland.com?subject=


Statutory payment and 
adjudication provisions 
excluded for certain sewage  
and water contracts
What changes have been made? 
The introduction of a new procurement model for water 
and sewage contracts has necessitated the need to 
exclude certain contracts from the provisions of the 
Housing Grants, Construction and Regeneration Act 1996 
(HGCRA). The HGCRA provides for statutory rights of 
payment and adjudication that are not suitable for these 
new types of contract (which are similar to PFI agreements, 
that are already excluded). These changes will take effect 
from 1 October 2022 pursuant to The Construction 
Contracts (England) Exclusion Order 2022 (the Order). 

What contracts are affected? 
Ofwat (the regulatory body for water and wastewater) has 
introduced a new procurement model known as Direct 
Procurement for Customers (DPC) for the design, building, 
operation, and maintenance of high value water and 
sewerage infrastructure. This is a new means of 
outsourcing, which is hoped to bring significant benefits to 
water companies and their customers through innovation 
and lower life cycle costs. 

The procurement method depends on the following two 
types of contract. These are the contracts that the Order 
excludes from the provisions of the HGCRA: 

1. Direct Procurement for Customers Competitively 
Appointed Provider Contracts (the “CAP Contract”) 
The CAP Contract is a contract that has been 
competitively tendered by a water or wastewater 
company for services in relation to the delivery of 
certain large infrastructure projects, resulting in the 
selection of a competitively appointed provider (the 
“CAP”). The CAP is likely to be a special purpose 
vehicle owned by a private consortium, which will 
usually include a construction company, funder and 
service provider.  
 

Under the Order these contracts are excluded from all 
of the provisions of the HGCRA, such as: (a) the right 
to be paid interim, periodic, or stage payments; (b) the 
right to be informed of the amount due or amounts 
withheld; (c) the right to suspend performance for 
non-payment; (d) the right to adjudication; and (e) the 
prohibition of pay when paid clauses. 

2. Direct Procurement for Customer (DPC) First Tier 
Sub-Contracts (the “CAP Sub-Contract”) 
The CAP Sub-Contract is the first tier of sub-contract 
under which obligations under the CAP Contract are 
sub-contracted to another, usually a main contractor.  
 
These are excluded from only s.110(1A) HGCRA, which 
states that a payment provision should not be 
conditional on the performance obligations under 
another contract, or a decision by any person as to 
whether obligations under another contract have been 
performed. All of the other provisions of HGCRA still 
apply. In particular this includes s.113, which prohibits 
payment provisions being conditional upon payment 
from a third person, except when that third person is 
insolvent. 

These amendments do not affect the remaining sub-sub-
contracts throughout the remaining supply chain, which 
remain subject to all of the provisions of the HGCRA.
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Why have these changes been introduced? 
The financing arrangements of the DPC operate on the 
basis of a unitary charge, which is paid according to actual 
costs incurred and which become due only when the water 
or sewerage asset is complete and capable of operating.

Without the Order, the CAP Contract and CAP Sub-
Contracts would fall under the definition of a construction 
contract under HGCRA, which prescribes that the contract 
must contain certain payment arrangements, such as the 
prohibition of pay when paid clauses and the right to 
interim staged payments. If a contract is non-compliant 
with the provisions of the HGCRA then the relevant 
payment provisions of the Scheme for Construction 
Contracts are implied and will take precedence over the 
contractual provisions designed for DPC. This would 
undermine the structure and operation of these project 
agreements and make them less attractive to investors. 

Important points to note

1. Other contracts already excluded 
This Order is limited to a specific procurement model 
in a highly regulated sector between water and 
sewerage companies and private companies. It is a 
technical exclusion and is narrow in scope.  
 
However it is worth remembering that there are already 
other exclusion orders in force that omit certain forms 
of contract from the provisions of HGCRA. In particular 
PFI agreements are already excluded under the 
Construction Contracts (England and Wales) Exclusion 
Order 1998 and the Construction Contracts (England) 
Exclusion Order 2011. 

2. Applies from 1 October 2022 
The order was made on 15th July 2022 and it is due to 
come into force on 1 October 2022. It would be 
prudent for contracts that are caught by the Order to 
be entered into after this date. 

3. Only affects contracts in England, not Wales 
As this is a devolved administration matter, Wales is due 
to consider whether it will adopt similar legislation. It 
will be necessary to maintain a regular check on the 
position in Wales. 

Written by Gemma Irving, 
Principal Associate Professional Support Lawyer.

For further information, please contact:

Alison Short
Partner

T: +44 292 047 7378
alisonshort@ 
eversheds-sutherland.com

Gregory Buckley
Partner

T: +44 161 831 8685 M: +44 7971 551 309
gregorybuckley@ 
eversheds-sutherland.com

Bethan Davies
Associate

T: +44 758 434 2053
bethandavies@ 
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Con-versations podcast

Con-versations, is a new podcast from Eversheds Sutherland, in 
which members of our construction team discuss leading topical 
issues affecting the market. 

Hosted by professional support lawyer Gemma Irving our 
first series of episodes looks at the changes introduced by 
the Building Safety Act 2022. This momentous piece of 
legislation introduces widespread regulatory reform and 
amends existing legislation. It overturns legal exposure on 
historic disputes, extendsthe potential for new claims, and 
broadens the scope of liable parties. This podcast looks at 
discrete issues raised by the Act and how parties can 
respond to these changes. 

1. Building Safety Act 2022 – Limitation periods  
With effect from 28 June 2022, the Building Safety Act 
amends the limitation periods for certain types of 
claim. It also introduces new rights of action with 
limitation periods that are much longer than those 
typically seen under construction contracts. Nick 
Pinder, Kate Hencken and Jennifer Hurley in our 
construction disputes team discuss what this means 
and how clients can respond to these changes. 

2. Building Safety Act 2022 – Widening the 
classification of liable parties  
With effect from 28 June 2022, the Building Safety Act 
introduces new measures whereby third parties can 
become liable for remediation costs, perhaps where 
the original accountable parties are no longer 
financially viable to support the costs involved. These 
changes mean that parties who had no prior 
involvement may now find themselves responsible for 
the cost of remote and historic liabilities of other 
corporate bodies that they are associated with. Kate 
Hencken, principal associate in our construction team, 
Victoria Groves, principal associate professional 
support lawyer in our corporate team, and Steve 
Manson, consultant in our real estate team, explain 
these issues and discuss the implications. 

3. Building Safety Act 2022 – Service charges  
In this episode of Con-versations, our guest real estate 
professional support lawyer Caroline Andresier 
discusses how the Building Safety Act 2022 has made 
statutory changes to service charges and how this 
affects the nature of claims that can be brought by  
the landlord. 

Follow us on Apple Podcasts and Spotify by subscribing to 
Eversheds Sutherland Legal Insights. 

Building Safety Hub 
For all our articles, webinars and podcasts on matters 
affecting building safety, please see our Building Safety 
Hub, available here.

ELEVATE

V

22

Construction and Engineering

https://www.eversheds-sutherland.com/global/en/where/europe/uk/services/construction-and-engineering/building-safety-bill.page?


Contacts

Jonathan Douglas
National Head of Construction  
and Engineering

T: +44 20 7919 4626 M: +44 7803 581 831
jonathandouglas@ 
eversheds-sutherland.com

Tom Douglas
Partner

T: +44 1473 284 604 
M: +44 782 460 5239
thomasdouglas@ 
eversheds-sutherland.com

Richard Hartigan
Partner

T: +44 121 232 1525  
M: +44 781 089 7746
richardhartigan@ 
eversheds-sutherland.com

Simon Oats
Global Head of Construction  
and Engineering

T: +44 207 919 4750 M: +44 771 863 8153 
simonoats@ 
eversheds-sutherland.com

Gregory Buckley
Partner

T: +44 161 831 8685 
M: +44 797 155 1309 
gregorybuckley@ 
eversheds-sutherland.com

Jonathan Bowley
Partner

T: +44 207 919 4664 
M: +44 778 862 8669
jonathanbowley@ 
eversheds-sutherland.com

Simon Chamberlain
Partner

T: +44 161 831 8295 
M: +44 776 734 2750 
simonchamberlain@ 
eversheds-sutherland.com

David Jones
Partner

T: +44 121 232 1176 
M: +44 793 253 7682
davidjoneslit@ 
eversheds-sutherland.com

Jo Hatton-Jones
Partner

T: +44 113 200 4047 
M: +44 797 974 5225
johattonjones@ 
eversheds-sutherland.com

Lucy Chadwick
Partner

T: +44 207 919 4995 
M: +44 792 057 3620
lucychadwick@ 
eversheds-sutherland.com

ELEVATE

V

23

Construction and Engineering

https://www.eversheds-sutherland.com/global/en/who/people/index.page?person=en/Douglas_Jonathan
mailto:jonathandouglas%40eversheds-sutherland.com?subject=
mailto:jonathandouglas%40eversheds-sutherland.com?subject=
https://www.eversheds-sutherland.com/global/en/who/people/index.page?person=en/Douglas_Tom
mailto:thomasdouglas%40eversheds-sutherland.com?subject=
mailto:thomasdouglas%40eversheds-sutherland.com?subject=
https://www.eversheds-sutherland.com/global/en/who/people/index.page?person=en/Hartigan_Richard
mailto:richardhartigan%40eversheds-sutherland.com?subject=
mailto:richardhartigan%40eversheds-sutherland.com?subject=
https://www.eversheds-sutherland.com/global/en/who/people/index.page?person=en/Oats_Simon(821)
mailto:simonoats%40eversheds-sutherland.com?subject=
mailto:simonoats%40eversheds-sutherland.com?subject=
https://www.eversheds-sutherland.com/global/en/who/people/index.page?person=en/Buckley_Gregory
mailto:gregorybuckley%40eversheds-sutherland.com?subject=
mailto:gregorybuckley%40eversheds-sutherland.com?subject=
https://www.eversheds-sutherland.com/global/en/who/people/index.page?person=en/Bowley_Jonathan(4035)
mailto:jonathanbowley%40eversheds-sutherland.com?subject=
mailto:jonathanbowley%40eversheds-sutherland.com?subject=
https://www.eversheds-sutherland.com/global/en/who/people/index.page?person=en/Chamberlain_Simon(4098)
mailto:simonchamberlain%40eversheds-sutherland.com?subject=
mailto:simonchamberlain%40eversheds-sutherland.com?subject=
https://www.eversheds-sutherland.com/global/en/who/people/index.page?person=en/Jones_David13
mailto:davidjoneslit%40eversheds-sutherland.com?subject=
mailto:davidjoneslit%40eversheds-sutherland.com?subject=
https://www.eversheds-sutherland.com/global/en/who/people/index.page?person=en/Hatton-Jones_Jo
mailto:johattonjones%40eversheds-sutherland.com?subject=
mailto:johattonjones%40eversheds-sutherland.com?subject=
https://www.eversheds-sutherland.com/global/en/who/people/index.page?person=en/Chadwick_Lucy
mailto:lucychadwick%40eversheds-sutherland.com?subject=
mailto:lucychadwick%40eversheds-sutherland.com?subject=


Dominic Lacey
Partner

T: +44 147 328 4574 
M: +44 774 775 0897
dominiclacey@ 
eversheds-sutherland.com

Sarah Maylor
Partner

T: +44 113 200 4690 
M: +44 779 656 5957
sarahmaylor@ 
eversheds-sutherland.com

Nick Pinder
Partner

T: +44 20 7919 0829 
M: +44 734 271 7408 
nickpinder@ 
eversheds-sutherland.com

Chris Pickens
Partner

T: +44 161 831 8139 
M: +44 796 811 8979
chrispickens@ 
eversheds-sutherland.com

Peter Scurlock
Partner

T: +44 121 232 1188 
M: +44 771 731 7732
peterscurlock@ 
eversheds-sutherland.com

Alison Short
Partner

T: +44 29 2047 7378  
M: +44 799 078 6714
alisonshort@ 
eversheds-sutherland.com

Richard Streeter
Partner

T: +44 20 7919 0790 
M: +44 738 754 4158
richardstreeter@ 
eversheds-sutherland.com

Jessica Neuberger
Partner

T: +44 20 7919 4797  
M: +44 776 924 3296
jessicaneuberger@ 
eversheds-sutherland.com

Claire Randall-Smith
Partner

T: +44 161 831 8686 
M: +44 782 511 8840
clairerandallsmith@ 
eversheds-sutherland.com

Contacts

ELEVATE

V

24

Construction and Engineering

https://www.eversheds-sutherland.com/global/en/who/people/index.page?person=en/Lacey_Dominic
mailto:dominiclacey%40eversheds-sutherland.com?subject=
mailto:dominiclacey%40eversheds-sutherland.com?subject=
https://www.eversheds-sutherland.com/global/en/who/people/index.page?person=en/Maylor-Sarah
mailto:sarahmaylor%40eversheds-sutherland.com?subject=
mailto:sarahmaylor%40eversheds-sutherland.com?subject=
https://www.eversheds-sutherland.com/global/en/who/people/index.page?person=en/Pinder_Nick
mailto:nickpinder%40eversheds-sutherland.com?subject=
mailto:nickpinder%40eversheds-sutherland.com?subject=
https://www.eversheds-sutherland.com/global/en/who/people/index.page?person=en/Pickens_Chris
mailto:chrispickens%40eversheds-sutherland.com?subject=
mailto:chrispickens%40eversheds-sutherland.com?subject=
https://www.eversheds-sutherland.com/global/en/who/people/index.page?person=en/Scurlock_Peter(4591)
mailto:peterscurlock%40eversheds-sutherland.com?subject=
mailto:peterscurlock%40eversheds-sutherland.com?subject=
https://www.eversheds-sutherland.com/global/en/who/people/index.page?person=en/Short_Alison
mailto:alisonshort%40eversheds-sutherland.com?subject=
mailto:alisonshort%40eversheds-sutherland.com?subject=
https://www.eversheds-sutherland.com/global/en/who/people/index.page?person=en/Streeter_Richard
mailto:richardstreeter%40eversheds-sutherland.com?subject=
mailto:richardstreeter%40eversheds-sutherland.com?subject=
https://www.eversheds-sutherland.com/global/en/who/people/index.page?person=en/Neuberger_Jessica
mailto:jessicaneuberger%40eversheds-sutherland.com?subject=
mailto:jessicaneuberger%40eversheds-sutherland.com?subject=
https://www.eversheds-sutherland.com/global/en/who/people/index.page?person=en/Randall-Smith-Claire
mailto:clairerandallsmith%40eversheds-sutherland.com?subject=
mailto:clairerandallsmith%40eversheds-sutherland.com?subject=


Gemma Irving
Principal Associate Professional  
Support Lawyer

M: +44 755 110 9292
gemma.irving 
@eversheds-sutherland.com

Jennifer Fitzmaurice
Principal Associate Professional  
Support Lawyer

M: +44 781 853 4451
jenniferfitzmaurice@ 
eversheds-sutherland.com

Sarah Fox
Consultant

T: +44 161 831 8113
sarahfox@ 
eversheds-sutherland.com

Contacts

ELEVATE

V

25

Construction and Engineering

https://www.eversheds-sutherland.com/global/en/who/people/index.page?person=en/Irving_Gemma
mailto:gemma.irving%40eversheds-sutherland.com?subject=
mailto:gemma.irving%40eversheds-sutherland.com?subject=
mailto:jenniferfitzmaurice%40eversheds-sutherland.com?subject=
mailto:jenniferfitzmaurice%40eversheds-sutherland.com?subject=
mailto:sarahfox%40eversheds-sutherland.com?subject=
mailto:sarahfox%40eversheds-sutherland.com?subject=


eversheds-sutherland.com
© Eversheds Sutherland 2022. All rights reserved.  
Eversheds Sutherland (International) LLP is a limited liability partnership, registered 
in England and Wales (number OC304065), registered office One Wood Street, 
London EC2V 7WS. Authorised and regulated by the Solicitors Regulation 
Authority (SRA number 383181). A list of the members’ names and their 
professional qualifications is available for inspection at the above office. 

DTUK004343_11/22

Disclaimer: 

This briefing is correct at October 2022. It is intended as 
general guidance and is not a substitute for detailed advice in 
specific circumstances. 

Data protection: Your information will be held by Eversheds 
Sutherland LLP (“Eversheds Sutherland”), in accordance with 
the Data Protection Act 1998, and added to our marketing 
databases. It may be used for internal statistical analysis, to 
fulfil any requests from you for further information and 
services and, unless you have asked us not to, to contact you 
about other services or events offered by Eversheds 
Sutherland or our associated offices. We may pass your details 
to our associated offices (some of which are outside the EEA), 
but we will only allow their use for the purposes mentioned 
above. We may also transfer your details to any successor to 
our business (or a relevant part of it). An up to date list of our 
associated offices and their locations can be found on our 
website at eversheds-sutherland.com. This privacy statement 
applies to all information that we hold about you. 

If you do not want your information to be used in this way or 
your information is incorrect, please call: +44 121 232 1000 
and we will assist you with your queries. 

Elevate covers cases heard in, and relevant to, the jurisdiction 
of England & Wales unless otherwise stated.
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