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Fluctuations Retention 

Employers are becoming more amenable to 
accepting fluctuation mechanisms to avoid the 
contractor cost dumping in their tender, or 
putting the contractor at risk of insolvency. 

There is likely to be increased debate on the 
appropriate use and financial value of retentions 
and whether or not alternative security can be 
proposed. 

ESG clauses Collateral warranties 

With ESG being high on the corporate agenda, 
there is likely to be increased client demand for 
bespoke ESG clauses. 

NEC was the first standard form contract to 
introduce a clause dealing with climate change; 
it remains to be seen if other standard form 
contracts follow suit 

With the Supreme Court granting permission to 
appeal Abbey Healthcare (Mill Hill) Limited v 
Simply Construct, a definitive position is 
expected on the circumstances when a 
collateral warranty can be adjudicated as a 
“construction contract” under the Construction 
Act (if at all). 

Collaborative contracting Advance payments & offsite 
materials 

In order to manage risk contractors are 
adopting more of a management role in 
overseeing work packages rather than take 
complete ownership/accountability for the 
works. 

Advance payments and offsite materials are 
being increasingly relied upon to guarantee 
materials and secure prices for items that are 
prone to fluctuate. 



 

 

 
 
 
 
 
 
 

 
Building safety regulation 

 

 
Force majeure & frustration 

In 2023, a wave of new regulation and reform is due 
to be introduced pursuant to the Building Safety Act 
2022, in relation to the construction of higher risk 
buildings (such as the introduction of the Gateway 
Regime, the Golden Thread of Information and the 
role of the Accountable Person). 

 Brexit, Covid and the Ukraine war have led to greater 
scrutiny of the concepts of force majeure and 
frustration. It is likely that these areas will be given 
increased attention in future negotiations and 
increased demand for bespoke drafting. 

 

 
Litigation on building safety 

 

 
Procurement methods 

Remediation Orders and Remediation Contribution 
Orders are likely to become a popular way to order 
and recover the cost of remediation works, with 
subsequent claims in the TCC likely to determine 
how such costs can be recovered from third parties. 
Increased litigation is expected due to longer and 
retrospective limitation periods for defective premises 
claims. 

 Contractors may be less likely to accept turnkey 
and/or fixed price contracts, because they are unable 
to anticipate their costs. This may lead to the rise of 
reimbursable remeasurement contracts, which 
provide more flexibility in pricing to reflect actual 
costs incurred when estimates are harder to 
calculate. 

 

 
Public procurement reform 

 

 
Levelling Up & Regeneration Bill 

The Procurement Bill is expected to be passed in 
2023, giving what is often seen as an outdated public 
procurement regime a modern overhaul in a post-
Brexit UK. Key aims are to minimise bureaucracy, 
focus on value for money and provide greater 
opportunities for smaller businesses. 

 It is anticipated that this bill to reduce inequality 
between regions and regenerate towns and cities will 
gain Royal Assent in Spring 2023. Given the 
economic climate, it remains to be seen whether the 
investment proposed and its impact will be as 
significant as planned. 

 

 
Environmental requirements 

Employers will have to be alive to the additional 
planning requirements under the Environment Act 
2021, requiring the majority of planning permissions 
granted in England to deliver at least 10% biodiversity 
net gain from around November 2023 (date still 
unconfirmed).  

   



 

 

 

 

What will 2023 bring for construction and 
engineering?  

We look at the key topics and trends to watch out for in the industry over the 
coming year  

2022 was a tough year for the construction industry, with the residual impact of the pandemic and Brexit 
continuing to affect the labour market and the availability of materials. This in turn was exacerbated by the 
invasion of the Ukraine in February and compounded by the budgetary actions of the government in the latter 
part of the year.  

Whilst there are some positive signs for the construction industry in the latest output figures (with four months 
of consecutive growth up to October 2022), it is inevitable given the current economic climate that 2023 will 
bring a downturn of some sort. It remains to be seen what impact this will have on inflation and the supply and 
availability of materials. The focus in 2023 is likely to be on what can be done to encourage growth in the 
industry and how supply chains can work together to ease financial pressures whilst ensuring projects, to the 
extent possible, are completed on time and within budget.  

Easing financial pressures 

JCT has recently published guidance on how parties can adapt their contracts to deal with price volatility and 
inflation. In the current economic climate, it would be prudent to give consideration to the following:  

(1) Fluctuation provisions  

At present the position arising from inflation and the Ukraine war remains unstable and uncertain. 
Employers are becoming more amenable to accepting fluctuation mechanisms to avoid the contractor 
cost dumping in their tender, or putting the contractor at risk of insolvency. This can be introduced by 
selecting the appropriate provision in most standard form contracts. A fluctuation clause allows the price 
of the works to be regularly reviewed and adjusted to reflect the actual cost of labour and materials, 
accounting for inflation, over the contract period. This is seen to represent a proportionate way to 
manage cost escalations and balance risk, so as to not derail the construction project. 

(2) Procuring materials in advance  

Advance payments and off site materials are being increasingly relied upon to guarantee materials and 
secure prices for items that are prone to fluctuate before they are needed on site. It is important to make 
sufficient arrangements for the storage and security of these goods that have been procured in advance. 
It is also paramount to consider how legal ownership for the goods is effectively transferred to the paying 
party and whether this needs to be formalised by way of a vesting deed. Advance payments can be 
protected by requiring an advance payment bond; however, there is often a cost involved and the 
availability of these bonds has been reduced in the current market. 

(3) Retentions  

Cash retention in the Construction Industry involves withholding a percentage of payment until the works 
have been completed and are free of patent defects. The purpose is to provide security to the employer to 
ensure that any defects will be rectified properly and in good time. Whilst is important for the employer, it 
does create a dent in the contractor’s cashflow and can create further problems if there is upstream 
insolvency. This approach can also erode trust and is not always seen as conducive to a transparent and fair 
payment process or a collaborative way of working.   

https://corporate.jctltd.co.uk/the-risk-of-volatile-prices-on-a-building-project/
https://corporate.jctltd.co.uk/managing-construction-price-inflation/


 

 

NEC and the Construction Leadership Council (CLC) have made new guidance available on limiting the use 
of retentions in NEC contracts. This supports a general move by the industry to zero retention by 2025 in 
order to try to encourage a more collaborative and transparent approach to payment. One of the proposals 
is to only use retentions if necessary, based on a risk assessment of the Contractor’s financial health and 
their reputation over their standard of work. Instead, Contractors are to be incentivised and encouraged to 
produce high quality work, such that there will be no defective work to rectify. In turn, employers should 
benefit from a potential cost savings where there is no requirement for a retention.  

Use of retentions has been under consideration for some time and it will be interesting to see uptake of 
guidance such as this across the market, albeit that the package put in place to guarantee performance 
must always be considered carefully on a project-specific basis. There is therefore likely to be continued 
and increased debate in 2023 on the appropriate use and financial value of retentions and whether or not 
alternative security can be proposed.   

(4) Claims for variations/delay/loss and expense 

If a contract does not have a fluctuation clause, there may be increased demand for claims based on 
variations, delay and/or loss and expense. The success of such claims will depend on the terms of the 
contract, the background to the claim and whether the contractor has complied with the contractual 
requirements to bring a claim. The terms of the contract should be carefully considered in advance to be 
clear on their entitlements and to limit the impact of disruption to the project and the potential for spurious 
claims.   

(5) Force majeure and frustration  

Brexit, Covid and the Ukraine war have led to greater scrutiny of the concepts of force majeure and 
frustration.   

There have been a number of recent cases1 which have brought the analysis of the drafting and 
interpretation of force majeure clauses to the fore, demonstrating that such clauses cannot simply be 
relied upon because something is less profitable or more expensive – unless there is clear and express 
drafting to this effect.   

The Courts have also maintained established principles in respect of the doctrine of frustration (to 
demonstrate that the contract should be terminated because it is unable to be performed, rather than 
simply more difficult or expensive), showing that the bar remains high if parties wish to rely upon it.  

With the current economic climate remaining uncertain and challenging, it is likely that these areas will be 
given increased attention in future negotiations and increased demand for bespoke drafting in order to 
provide for unknown risks. 

Procurement methods and collaborative contracting 

Financial pressures and the need to work together to avoid disputes and ensure successful delivery of projects 
amidst challenging external factors, that are not based on the fault of any one party, has given rise to changes 
in procurement. These are set out as follows:   

(1) Decline in fixed price contracts  

Contractors may be less likely to accept fixed price contracts, because they are unable to anticipate their 
costs. This may lead to the rise of reimbursable remeasurement contracts, which provide more flexibility 
in pricing to reflect actual costs incurred when estimates are harder to calculate. 

 

 

 
 
1  MUR Shipping BV v RTI Ltd [2022] EWCA Civ 1406 and NKD Maritime v Bart Maritime [2022] EWHC 1615 (Comm)  

https://www.neccontract.com/getmedia/d11c808f-b232-4af9-979a-82b94be8d7ff/NEC-and-CLC-Guidance-for-Dealing-with-Retention-Payments-Under-NEC3-and-NEC4-Contracts-Final-9-11-22-1.pdf


(2) Increase in collaborative models

Collaborative procurement is not new, but it is expected to become more popular due to an increased 
awareness of its benefits. It can give rise to more practical and pragmatic solutions, which minimises the 
potential for disputes and creates cost savings. It is also an efficient way to deal with complex projects and 
the disruption in materials, as it allows a more integrated relationship with suppliers.  There is a spectrum 
approach on how collaboration can be achieved ranging from a full alliance approach to a more 
traditional partnering arrangement.  

(3) Decline in EPC or turnkey contracts

In the international construction market, the majority of large and complex construction projects are 
procured using an EPC or turnkey method, which provides a single point of responsibility on the 
contractor for the design, construction and procurement of the works. However, there has been a shift 
where contractors are no longer willing to accept the risks under EPC contracts, primarily due to 
challenges in the supply and demand of labour and materials, but also due to other industry factors such 
as the contraction of the insurance market and jurisdictional problems.  

In its place, EPCM contracts are becoming more popular, as this offers the contractor an advisory and 
supervisory role, without taking the responsibility for individual work packages that are delivered by a 
supplier. The contractor provides the design and engineering and the cost budget and manages and co-
ordinates the contractual relationships the owners has with other contractors, vendors, sub-contractors 
etc. This is a collaborative approach which offers flexibility and ensures that risks sit with the party best 
able to bear it. IChemE’s blue book (an EPCM contract) is expected to be published in early 2023.  

Right to adjudicate under collateral warranties 

The Court of Appeal case of Abbey Healthcare (Mill Hill) Limited v Simply Construct (UK) LLP2 was a seminal 
case of 2022, with the decision confirming that a collateral warranty could be a construction contract if it 
included wording which constituted “a warranty of both past and future performance of the construction 
operations” and that the date of the warranty was irrelevant. Although welcomed in some quarters, others 
took the view that a collateral warranty should only be a financial instrument, granting security and a specific 
remedy, rather than be viewed as a construction contract, which can be adjudicated upon.  

With the Supreme Court granting permission to appeal, it is likely that a definitive position will be given on the 
circumstances when a collateral warranty can be adjudicated as a “construction contract” under the 
Construction Act (if at all). If the decision is upheld, it is expected to have a wide ranging effect on the 
construction industry.  In particular, the wording of warranties is going to be subject to much more scrutiny 
and there may be an increase in adjudication claims under collateral warranties on completed projects.   

Building safety regulation 

In 2023, a wave of new regulation and reform is due to be introduced pursuant to the Building Safety Act 2022 
(the BSA), in the construction of higher risk buildings. This includes:  

(1) the “responsible actor scheme”

There are provisions in the BSA which are intended to promote and regulate best practice among 
developers, which is known colloquially as the “responsible actor scheme”.  

Under the BSA, developers can be prohibited from developing land and seeking building control 
approval and/or planning permission. These prohibitions can be imposed for any purpose connected 
with securing the safety of people in or about buildings, or improving the standards of buildings—
including securing that parties in the industry remedy defects in buildings or contribute to costs 
associated with remedying defects. The implementation of these prohibitions are dependent on 
secondary regulations being passed, which have not been published yet.  Until then it is unclear what 

2 [2022] EWCA Civ 823 



 

 

the triggers will be that would give rise to such prohibitions, but it is clear that such powers are likely to 
be implemented in 2023.  

In addition, the government is expected to create Building Industry Schemes by the implementation of 
regulations, under which the government can specify which persons from the building industry are 
eligible to join the scheme and what the membership criteria is. The membership criteria may be set for 
any purpose connected with securing the safety of people in or about buildings, or improving the 
standards of buildings (including securing that parties remedy defects in buildings or contribute to 
associated costs). 

Together these provisions are intended to ensure that there is increased professionalism and 
accountability amongst developers and to cast out any who do not adhere to what is expected from 
them.  

(2) the Gateway Regime  

The construction of higher risk buildings will be managed and overseen by the Building Safety Regulator 
(the BSR) within a new “Gateway Regime”. The detail relating to this will be introduced by secondary 
legislation, although there has been indications from a government consultation that there will be 
transitional arrangements in place so that it will not affect developments where onsite work is already in 
progress.  

There will be three stages to the gateway regime:  

(i) a planning gateway, whereby issues on fire safety are incorporated at the planning stage for a 
higher risk building (this provision is already in force)  

(ii) a pre-construction gateway, where dutyholders have to submit key information to the BSR to 
gain approval, before construction work can begin, that the design meets the functional 
requirements of the building regulations  

(iii) a completion gateway where the BSR undertakes final inspections of the completed works to 
assess whether the works have been carried out in accordance with building regulations. If 
satisfied, the BSR will issue a completion certificate on approval. It is a criminal offence to allow 
occupation of a higher risk building without this completion certificate.  

The stages within the Gateway Regime could create delay and disruption in the progress of the works. 
This will impact upon procurement structures, the timing of financing, the allocation of responsibility for 
delay, the criteria for practical completion, and arrangements for partial possession. 

(3) the role of the Accountable Person 

The Accountable Person is someone who has either a legal estate in, or a repairing obligation for, the 
common parts of a higher risk building (i.e. the structure and exterior and any common parts for the use 
of residential tenants). The Accountable Person may be an individual, partnership or corporate body and 
there may be more than one Accountable Person for a building. If there is more than one Accountable 
Person, the BSA requires one of them to be nominated as a Principal Accountable Person to take the lead.  

Under the BSA, the Accountable Person is responsible for complying with a long list of statutory 
obligations, such as: assessing the building safety risks for the parts of the building for which they are 
responsible; managing and preventing risks, including preventing risks from materialising; preparing safety 
case reports, which are to be notified to the BSR upon request; maintaining and updating the “Golden 
Thread of Information” (see below) and responding to requests for prescribed information from tenants; 
preparing and keeping under review a residents’ engagement strategy to promote the participation of 
relevant persons in making building safety decisions; and setting up a system for the investigation of 
complaints. 

In respect of each higher risk building, it is important to establish who is the Accountable Person and the 
Principal Accountable Person, as they will have obligations under the Act. Any Accountable Person or 
Principal Accountable Person who fails to discharge their duties can be held criminally liable. With such an 
intensive change in roles and responsibilities it is essential for all those affected to be prepared for the 
changes before they come into effect. 



 

 

(4) the “Golden Thread of Information”  

The Accountable Person must keep and maintain information relevant to the management and reduction 
of fire safety risks throughout the building’s lifespan (for both new build and existing higher risk buildings). 
This is colloquially known as the “golden thread of information”. Details on the nature of this information 
and the format in which it should be stored will be available in secondary legislation. 

Litigation on building safety 

Remediation Orders and Remediation Contribution Orders came into force on 28 June 2022 and are likely to 
become a popular way to order and recover the cost of remediation works, with subsequent claims in the 
TCC likely to determine how such costs can be recovered from third parties. Increased litigation is expected 
due to longer limitation periods for defective premises claims (which has increased from 6 years to 15 years 
for prospective claims, or 30 years applied retrospectively). 

In practice we suspect that more claims will be made against contractors/ designers under the Civil Liability 
(Contribution) Act 1978 or the Defective Premises Act 1972, making contractual arguments less indicative of 
the full legal position. It remains to be seen how such claims will be played out in the courts. 

We are increasingly seeing how the TCC is responding to cladding claims, with recent cases such as Martlet 
Homes Ltd v Mulalley & Co Ltd3

 and LDC (Portfolio One v (1) George Downing Construction Limited and (2) 
European Sheeting Limited (in liquidation)4 already considering issues such as the reasonableness of cost 
incurred and the potential for betterment. More cases on these topics are expected as the law develops in this 
area and responds to an increase in claims relating to fire safety defects?.  

ESG clauses and environmental requirements 

Employers will have to be alive to the additional planning requirements under the Environment Act 2021, 
requiring the majority of planning permissions granted in England to deliver at least 10% biodiversity net gain 
from around November 2023 (date still unconfirmed). 

With such issues being high on the corporate agenda, there is likely to be increased client demand for 
bespoke ESG clauses (dealing with environmental, society and governance concerns).  NEC was the first 
standard form contract to introduce a clause dealing with climate change and it remains to be seen if other 
standard form contracts follow suit. Care will need to be taken on whether such clauses achieve what they 
intend to, with appropriate mechanisms developed to measure performance against any contractual ESG 
obligations. 
 

New legislation 

Some new legislation affecting the construction industry is expected in 2023:  

(1)  Levelling Up and Regeneration Bill 

It is anticipated that the Levelling Up and Regeneration Bill will gain Royal Assent in Spring 2023.   

One of the main purposes of the legislation is to put the foundations in place to promote and encourage 
investment in local communities and infrastructure where it is needed most, in order to reduce the 
inequality between regions and regenerate towns and cities.   

The impact for the construction industry is likely to centre on to the planned increase in housebuilding 
schemes (an ambitious 300,000 was planned in the Conservative’s 2019 manifesto) and the green 
regeneration and development projects in certain towns across the country. However, given the current 
economic climate, it may be that the Government’s focus is elsewhere and it remains to be seen whether 
the investment proposed and its impact will be as significant as planned. 

 
 
3  [2022] EWHC 1813 (TCC) 
4  [2022] EWHC 3356 (TCC) 



(2) Public procurement reform

The Procurement Bill is expected to be passed in 2023, giving what is often seen as an outdated public
procurement regime a modern overhaul in a post-Brexit UK.

If passed, the Bill will reform the existing Procurement Rules with the aim of ensuring the new system
minimises bureaucracy, promotes value for money, benefits the public and encourages transparency and
integrity, together with modernising current systems and processes. One of the main objectives is to open
up opportunities for smaller businesses to compete for more public work, by creating a more commercial
and flexible system.

It is hoped that greater opportunities for SMEs and a more streamlined system for public authorities will
encourage investment in new projects and, in turn, significantly benefit for the construction industry as a
whole.

Preparing for 2023 

We have almost normalised the disruption and volatility of the past few years.  In such bumpy conditions 
projects with well-considered balanced contracts have fared better.  The contracting market has seen 
significant shifts in commercial positions.  Standard approaches should be revisited and tested for suitability in 
the current market. Genuine collaboration and risk sharing between parties is definitely back on the agenda.   

All developers, particularly those involved in the construction of higher risk buildings, are going to be poised in 
2023 to adapt to increased regulation as it develops under the BSA. With the expected increase in litigation in 
fire safety matters, appropriate record keeping and organised ways of storing and retrieving information is 
going to be more important than ever.  

If there is anything you would like to discuss please feel free to contact a member of our team for assistance. 
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