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MiFID II represents the 
response to the Commission’s 
review of the Markets in 
Financial Instruments Directive 
(MiFID) in light of the 2008 
financial crisis. MiFID II expands 
MiFID’s scope, adds further 
investor protections, increases 
the requirements related to the 
trading of financial instruments 
and introduces new provisions 
for non-EU investment firms 
offering investment services 
and products in the EU. 

We recognise that MiFID II is 
not a standalone regime, but 
rather is an important piece in 
the complex integrated web of 
rules and requirements which 
firms now have to navigate. We 
understand the need for our 
clients to take key strategic 
decisions in order to capitalise 
on new opportunities in a fast 
moving regulatory world. 

In response to the impending 
MiFID II deadline, Eversheds 
Sutherland has written a series 
of papers which will provide an 
insight into the latest 
developments facing the 
industry, FCA implementation 
and an overview of the key 
issues that we have identified 
as being of concern to 
our clients.
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1. Background

1.1 When MiFID II is due to take effect on January 3
2018, investment firms will not be able to accept
investment research as form of non-monetary
benefit, unless:

– it passes the Quality Enhancement Test
(“QET”) and is classified as a Minor
Non-Monetary Benefit (“MNNB”)

– it is paid for out of its own resources
– it is paid by the client and the firm meets

the requirements in sections 3 to 8
below

1.2 This note does not address the QET or MNNB. 

2. FCA Implementation

In its third MiFID II implementation Consultation
Paper, CP 16/29, the FCA has proposed a new
section 2.3B in the Conduct of Business Source
book. The FCA proposes to define “research” to
capture research material or services:

(1) concerning one or several financial
instruments or other assets

(2) concerning the issuers or potential issuers of
financial instruments

(3) closely related to a specific industry or market
such that it informs views on financial
instruments, assets or issuers within that sector
And which explicitly or implicitly recommends or
suggests an investment strategy and provides a
substantiated opinion as to the present or future
value or price of such instruments or assets,
or otherwise contains analysis and original
insights and reaches conclusions based on new
or existing information that could be used to
inform an investment strategy and be relevant
and capable of adding value to the firm’s
decisions on behalf of clients being charged
for that research.

3. Scope and territorial application

3.1 The FCA has drafted the proposed rules on
inducements in a way that will impose a ban
on any firm that receives a non-monetary
benefit when providing the services of
investment advice or portfolio management,
unless the obligations in the proposed COBS
2.3B are met.

3.2 There is an implicit assumption in the rules that
research is an inducement that may cause the
firm to act other than in the best interests of
the client.

3.3 Our view is that these rules apply at a “firm
level” (our terminology). We have structured
this section in a question and answer format to
explain how we have arrived at this conclusion.

Question: When an UK investment firm
delegates portfolio management to a third
country firm, i.e. one outside the European
Economic Area (“EEA”), should receipt of research
by that third country firm be considered as a
benefit received by the UK investment firm?

Answer: Our view is that it should not. If the third
country firm does not share the research with the
UK investment firm, it is difficult to see how there
would be a direct benefit to the UK investment
firm.

Question: How should we consider our
overarching obligation to act in in the best
interests of the client?

Answer: It is clear that the FCA considers that
there is potential client detriment when
investment firms or third country firms receive
non-monetary benefits which fail to satisfy the
QFT and MNNR requirements. Therefore, UK
investment firms that do not require their third
party managers to comply with COBS 2.3B will
need to consider including additional disclosures
within the relevant investment management
agreement or other delegation agreement. In
addition, investment firms will need consider,
particularly for retail clients, whether their third
country investment managers have sufficient
controls in place to ensure that explicit trading
costs, such as commissions/spreads, are
minimised such that any non-monetary benefits
received are proportionate to the  these costs.
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Question: Should we use the same methodology  
when considering the scope of the best  
execution obligation? 

Answer: No. The reason for this is that the best  
execution obligation applies at the “client level” 
(our terminology) as investment firms are  
required to take all sufficient steps to obtain to  
obtain the best possible result for their clients. 

4. Setting the research budget

4.1 An investment firm will need to set a Research
Budget, this could be one large budget or lots of
small budgets per desk that are then aggregated
together to form a larger budget. The budget
could be set over any time period and this is at
the discretion of the firm.

4.2 It will need to establish a policy for setting the
Research Budget and this will need to be based
on the need for third party research in respect of
the “investment services rendered to its clients.”

4.3 We take this to mean that the budget should be
built from a bottom up assessment of the value
of research received and how it helps the firm
serve its clients. It shouldn’t be based on trade
volumes, but could be partially based on assets
under management.

4.4 The Research Budget will need to set the overall
amount that will be paid for research in addition
to what types of research will be received in
return. This means that the firm will need to keep
an inventory or the research received.

4.5 We would also expect that the compilation of an
initial budget will require the firm to:

– create an inventory of research received
over the past year (or perhaps a shorter
time, if this is representative)

– assess the cost and quality of that
research

– evaluate whether the firm received value
for money

– use the cost of research previously for
setting a forward looking budget with
adjustments for value for money and
expected business changes

4.6 The firm will need to provide a policy to clients 
in relation to how it assesses the quality of  
research. This policy also needs to set out the  
criteria used to assess quality and in particular  
demonstrate how the research received  
contributes to “better investment decisions.”

4.7 The Research Budget is an internal  
administrative measure. However, increases in 
the budget should “only take place after the  
provision of clear information to clients about  
such increases.”

4.8 The total of all Client Research Charges (see 
section 5) cannot be higher than the  
Research Budget. 

5. Agreeing the Client Research Charges

5.1 A firm will have to pay for research (in whatever
form) from a Research Payment Account (“RPA”).
Our initial view is that the RPA as an “account”
could be viewed as either:

– a notional pot of money (i.e. an
accounting mechanism or other
recordkeeping system) rather than a
physical bank account (our preference)

– an account (or series of accounts) which
the firm controls

5.2 A firm will have to fund the RPA (credited, to use  
terminology similar to a corporate bank account)  
via a Client Research Charge (“CRC”). A CRC is  
a nominal charge that can be set over any period  
determined by the firm.

5.3 The client will then need to pay the CRC, either 
directly on an invoiced basis or collected  
alongside transactions.  

5.4 The firm should base the CRC on the research  
budget. This means that there should be an  
equitable mechanism for allocating the Research  
Budget between different clients. MiFID II  
requires that the Client Research Charge “not be  
linked to the volume and/or value of transactions  
executed on behalf of clients.” However, MiFID  
II is silent on whether the charge can be based  
on assets under management, adjusted for in 
flows and outflows.
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5.5 The total of all CRCs cannot be higher than the 
Research Budget.

5.6 The firm will have to pay for research from the  
RPA as MiFID II requires “payments from a  
separate research payment account.” It is unclear,  
however, whether this will require notional or  
actual payments.

5.7 Clients will need to approve the size of the CRC, 
its frequency and the mechanism for increasing  
the charge.

5.8 If there is a surplus in the RPA at the end of the 
period, the firm will require a process to rebate 
the Client Research Charge or, if agreed by the 
client, carry it over to the next period. 

6. Operating the RPA

6.1 The CRCs will act to credit the RPA and Research
Payments will act to debit the account.

6.2 The firm will need to control the operation of the  
RPA but can be permitted to delegate the day- 

 to-day operation to third parties. The RPA will 
need always to have a nil or positive balance  
and without further guidance our initial view is 
that a firm could operate the RPA on the  
following basis:

– if the client agrees to pay a CRC of
£100k for the first quarter of the year,
then the Research Payment Account
should be credited with £100k on
January 1. The client should make the
payment on demand at a later date (if
invoiced) or over the course of the
quarter if collected via commissions
alongside transactions.  Recognising
the CRC when paid or collected via
commissions would appear to be overly
complex and not a specific regulatory
requirement, however there will need to
be some reconciliation between the
amount charged and the amount paid

– the RPA should be debited when
amounts are paid from CSA’s or
directed brokerage

Measuring your approach 
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6.3 The administrative mechanics around the RPA  
will be complex and there would be robust  
governance arrangements around the operation  
of the account which includes an “audit trail  
of payments made to research providers and  
how the amounts paid were determined within  
reference to the quality criteria”. This implies that  
prior to payments for research there would need  
to be some sign-off mechanism to check that  
the payments are only in relation to research  
which meets certain predetermined criteria.   

6.4 We are making the assumption that the RPA is  
only a nominal account, however if the  
Commission, ESMA or the FCA require a physical  
cash account with “upfront” payment this will  
require additional consideration as to whether,  
for example, obligations arise under the FCA  
Client Money Rules. The FCA have indicated in  
the draft COBS 2.3 that the Mandate Rules will  
apply suggesting that firms will not have to treaty 
the RPA as a Client Money account.   

7. Assessing the quality of research

7.1 The firm should “regularly assess the quality of
research purchased based on robust quality
criteria and its ability to contribute to better
investment decisions”. This means that there
needs to be some mechanism to review the
research received and check that it meets the
quality criteria set out in the policy.

7.2 Firms are required to establish these elements in
a written policy and provide it to clients. The
policy should also address the approach the firm
will take to allocate costs fairly to various clients’
portfolios.

8. Keeping records of payments and client
disclosures

8.1 Clients and regulatory authorities will have the
ability to request a summary of the providers
paid from the RPA, the total amount they were
paid over the period and the benefits and services
received by the investment firm and how the
total amount spent from the research payment
account compares to the budget set by the firm,
noting any rebate or carry-over if residual funds
remain in the account.
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Appendix A: a graphical 
illustration of Article 13
(article references have been inserted alongside boxes)
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1. Member States shall ensure that the provision
of research by third parties to investment firms
providing portfolio  management or other
investment or ancillary services to clients shall
not be regarded as an inducement if it is received
in return for any of the following:

(a) direct payments by the investment firm out of its
own resources

(b) payments from a separate research payment
account controlled  by the investment firm,
provided the following conditions relating to the
operation of the account are met:

(i) the research payment account is funded
by a specific research charge to the
client

(ii) as part of establishing a research
payment account and agreeing the
research charge with their clients,
investment firms set and regularly
assess a research budget as an internal
administrative measure

(iii) the investment firm is held responsible
for the research payment account

(iv) the investment firm regularly assesses
the quality of the research purchased
based on robust quality criteria and its
ability to contribute to better investment
decisions

(c) where an investment firm makes use of the
research payment account, it shall provide the
following information to clients:

(i) before the provision of an investment
service to clients, information about the
budgeted amount for research and the
amount of the estimated research
charge for each of them

(ii) annual information on the total costs
that each of them has incurred for third
party research

2. Where an investment firm operates a research
payment account, Member States shall ensure
that the investment firm shall also be required,
upon request by their clients or by competent
authorities, to provide a summary of the
providers paid from this account, the total
amount they were paid over a defined period, the
benefits and services received by the investment
firm, and how the total amount spent from the
account compares to the budget set by the firm
for that period, noting any rebate or carry-over
if residual funds remain in the account. For the
purposes of point (b)(i) of paragraph 1, the
specific research charge shall:

(a) only be based on a research budget set
by the investment firm for the purpose
of establishing the need for third party
research in respect of investment
services rendered to its clients

(b) not be linked to the volume and/or value
of transactions executed on behalf of
the clients

3. Every operational arrangement for the collection
of the client research charge, where it is not
collected separately but alongside a
transaction commission, shall indicate a
separately identifiable research charge and fully
comply with the conditions in paragraph 1, points
(b) and (c).

4. The total amount of research charges received
may not exceed the research budget.

5. The investment firm shall agree with clients, in
the firm’s investment management agreement or
general terms of business, the research charge
as budgeted by the firm and the frequency with
which the specific research charge will be
deducted from the resources of the client over
the year. Increases in the research budget shall
only take place after the provision of clear
information to clients about such intended

Appendix B: Article 13 of the 
MiFID II Delegated Directive, 
Inducements in relation  
to research 
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increases. If there is a surplus in the research  
payment account at the end of a period, the firm  
should have a process to rebate those funds to  
the client or to offset it against the research  
budget and charge calculated for the  
following period. 

6. For the purposes of point (b)(ii) of paragraph
1, the research budget shall be managed
solely by the investment firm and is based on a
reasonable assessment of the need for third party
research. The allocation of the research budget
to purchase third party research shall be subject
to appropriate controls and senior management
oversight to ensure it is managed and used in the
best interests of the firm’s clients. Those controls
include a clear audit trail of payments made
to research providers and how the amounts paid
were determined with reference to the quality
criteria referred to in paragraph 1 (b) (iv).
Investment firms shall not use the research
budget and research payment account to fund
internal research.

7. For the purposes of point (b)(iii) of paragraph 1,
the investment firm may delegate the
administration of the research payment account
to a third party, provided that the arrangement
facilitates the purchase of third party research
and payments to research providers in the name
of the investment firm without any undue delay
in accordance with the investment firm’s
instruction.

8. For the purposes of point (b) (iv) of paragraph 1,
investment firms shall establish all necessary
elements in a written policy and provide it to their
clients. It shall also address the extent to which
research purchased through the research
payment account may benefit clients’ portfolios,
including, where relevant, by taking into account
investment strategies applicable to various types
of portfolios, and the approach the firm will take
to allocate such costs fairly to the various
clients’ portfolios.

9. An investment firm providing execution services
shall identify separate charges for these services
that only reflect the cost of executing the
transaction. The provision of each other
benefit or service by the same investment firm to
investment firms, established in the Union shall
be subject to a separately identifiable charge; the
supply of and charges for those benefits or
services shall not be influenced or conditioned
by levels of payment for execution services.
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Background: what is 
transaction reporting?

Measuring your approach
MiFID II Paper: Implementing Transaction Reporting

– admitted to trading or traded on an EU
trading venue or for which a request
for admission has been made. “Trading
venues” now include Multilateral
Trading Facilities (“MTF”), Organised
Trading Facilities (“OTF”), the likely
home for OTC derivatives subject to
the trading obligation, and regulated
markets

– where the underlying instrument
is traded on a trading venue. This
essentially widens the scope to
capture all OTC transactions in
such instruments, and means that a
transaction does not actually need to
have been executed on an EU trading
venue to fall within the transaction
reporting regime. For example,
derivatives traded outside the EU where
the underlying is traded on an EU
trading venue will have to be reported

Regulation No 600/2014 (“MiFIR”) Article 26 transaction 
reporting is the reporting of post-trade data relating to 
transactions in financial instruments by investment firms and 
or trading venues (for non-MiFID firms) (or their delegees, 
which can be an approved reporting mechanism (“ARM”) 
or trading venue) to the competent authorities as quickly 
as possible, and within one working day of execution. 
Although this definition seems quite simple, in fact it is multi-
layered, in that to truly understand the scope of transaction 
reporting, you need to consider whether you are dealing 
with a “reportable financial instrument”, and whether you are 
“executing a transaction” in that financial instrument.

– where the underlying is an index or
a basket composed of instruments
traded on a trading venue. This means
that just one component of either an
index or basket will bring that financial
instrument under the reporting
obligation.

When is a financial instrument reportable?
Under MiFID I, transaction reporting applies to financial instruments admitted to trading 
on a regulated market, plus any OTC contract which derives its value from any such 
instrument. MiFIR broadens the scope of transaction reporting to capture as reportable 
financial instruments:
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When is there “execution” of a “transaction”?

Execution is activity that results in an outcome, when that outcome takes the form of a 
transaction.

Transactions are defined as purchases and sales of reportable instruments, entering into 
or closing out derivative contracts (described in the recitals as “other cases of acquisition 
or disposal of reportable instruments”), and increases or decreases in the notional amount 
of a derivative. This is a deliberately broad definition, designed to cover those situations 
which give rise to market abuse concerns. Certain activities, however, are excluded from 
the definition of transaction, on the basis that they do not need to be reported for market 
surveillance purposes. This include certain types of clearing or settlement, portfolio 
compression, certain purely administrative tasks and cases where the relevant activity does 
not involve an investment decision.

An investment firm executes a transaction where it performs the following activities:

MiFID II Activity Equivalent United Kingdom regulated activities

– Reception and transmission of orders in relation to
one or more financial instruments

– Execution of orders on behalf of clients

– Dealing on own account

– Makes the investment decision in accordance with a
discretionary mandate given by a client

– Transfers financial instruments to or from accounts

– Arranging (bringing about) deals in investments

– Dealing in investments as agent

– Dealing in investments as principal

– Managing investments

17
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Why have transaction reporting?
Transaction reporting broadly exists to fulfil both a general and a more specific purpose:

– The general purpose: to enable competent authorities to detect and investigate
potential cases of market abuse, to monitor the fair and orderly functioning of markets,
as well as the activities of investment firms, and to promote market integrity.

– The specific purpose: to identify the person who has made the investment decision,
those responsible for its execution, and the clients on whose behalf the firm has
executed a transaction.

MiFIR introduces a new objective of promoting “market integrity” as part of the rationale 
behind transaction reporting, which suggests that this will be a new area of regulatory 
focus. The definition of promoting market integrity, namely the “monitoring the fair and 
orderly functioning of markets”, is vague, however we suggest that the change in approach 
is illustrated by the new fields which need to be completed as part of transaction reporting, 
which we discuss generally further below (see section “What needs to be reported?”).

Who is responsible for reporting?
Generally, investment firms are responsible for ensuring the completeness, accuracy and 
timeless of their transaction reporting. However, where an investment firm reports via an 
ARM or trading venue, the investment firm shall not be responsible for failures attributable 
to that ARM or trading venue, but rather responsibility generally lies with the ARM or 
trading venue. Investment firms must nevertheless take reasonable steps to verify the 
completeness, accuracy and timeliness of the transaction reports which were submitted on 
their behalf.

What are the consequences of not 
reporting?
Failure to comply with transaction reporting requirements is a serious issue for regulators, 
and the scale of fines imposed for such failures have steadily increased. In 2015, the FCA 
imposed a fine of £13.2 million for transaction reporting failures by one firm, the eighth 
largest fine of that year, and indicated that the penalty for transaction reporting non-
compliance would increase from £1 to £1.50 per breach, to ensure the industry takes more 
care over reporting requirements. There is no indication that regulators will be more lenient 
towards transaction reporting failures under MiFID II and, indeed, given the increased 
importance being given to such reporting, a more stringent line might be taken.

What needs to be reported?
Firms undertaking transaction reporting will need to do so in a specified format and 
their reports will need to contain specified information. The number of data fields which 
need to be completed under MiFIR has roughly tripled from the MIFID I requirements, to 
encompass more complexity and a greater breadth of instruments subject to reporting:
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What needs to be reported?

Fields Question Fields Comment

Opening fields 1-6

1. Report status

2. Transaction Reference
Number

3. Trading venue transaction
identification code

4. Executing entity
identification code

5. Investment firm covered
by Directive 2014/65/EU

6. Submitting entity
identification code

The opening fields are fairly standard, and 
provide the greatest overlap with the MiFID 
I requirements. Trading venues will provide 
Transaction Reference Numbers (TRN) and 
Trading Venue ID Codes for transactions 
executed directly on their platforms, however 
there is still an obligation on the reporting firm 
to ensure the accuracy of this data. For 
transactions not executed on a trading venue, 
the reporting firm needs to provide the TRN. 
In addition, investment firms will now need 
to identify themselves using a legal entity 
identifier (LEI), which is used to complete the 
fields of the Executing Entity ID Code and 
Submitting Entity ID Code.

Buyer details 7-11; 16-20 Seller details

7. Buyer identification code

8. Country of the branch of
the buyer

9. Buyer – first name(s)

10. Buyer – surname(s)

11. Buyer – date of birth

16. Seller identification
code

17. Country of the
branch of the seller

18. Seller – first name(s)

19. Seller – surname(s)

20. Seller – date of birth

Buyers and sellers can either be reported as 
legal entities (i.e. investment firms or legal 
persons), or natural persons.

Where the buyer, seller and / or any clients on 
whose behalf they are trading constitute a 
legal entity, they must identify themselves 
using an LEI. Firms should note that they need 
to reconcile LEIs against the global database 
before engaging in any reportable 
transactions, and this means that they need 
to collect and verify the LEIs provided by their 
underlying clients in advance of trading.

Where the buyer or seller is a natural person, 
they must report their first name, surname 
and date of birth, and to facilitate this firms 
should gather and standardise this information 
in databases, to be used when compiling 
transaction reports. Firms need to take steps 
to ensure that the data they report is accurate, 
and that appropriate consent is obtained 
to using individual’s data as part of transaction 
reporting, in a way that meets data 
protection requirements.
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What needs to be reported?

Fields Question Fields Comment

Buyer decision maker details 12-15; 21-24
Seller decision maker 
details

12. Buyer decision maker
code

13. Buy decision maker –
first name(s)

13. Buy decision maker –
surname(s)

15. Buy decision maker –
date of birth

21. Seller decision
maker code

22. Seller decision
maker – first
name(s)

23. Seller decision
maker – surname(s)

24. Seller decision
maker – date
of birth

The same issues are relevant here as when 
providing buyer and seller details, and in 
particular firms should be careful that they 
comply with data protection requirements 
when providing information relating to 
individuals.

Transmission details 25-27

25. Transmission of order
indicator

26. Transmitting firm
identification code for
the buyer

27. Transmitting firm
identification code for
the seller

See section “The issue of too much data” for 
an explanation of transmission.

Transmission details 28-56 Instrument details

28. Trading date and time

29. Trading capacity

30. Quantity

31. Quantity currency

32. Derivative notional
increase/decrease

33. Price

34. Price currency

35. Net amount

36. Venue

37. Country of branch
membership

38. Up-front payment

39. Up-front payment
currency

40. Complex trade
component ID

41. Instrument
identification code

42. Instrument full
name

43. Instrument
classification

44. Notional currency 1

45. Notional currency 2

46. Price multiplier

47. Underlying
instrument code

48. Underlying index
name

49. Term of the
underlying index

50. Option type

51. Strike price

52. Strike price currency

53. Option exercise
style

54. Maturity date

55. Expiry date

56. Delivery type

The difficulty of classifying OTC derivatives 
has caused an expansion in the number 
of fields covering transaction and 
instrument details
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What needs to be reported?

Fields Question Fields Comment

Trader and algorithms 57-60

57. Investment decision
within firm

58. Country of the branch
responsible for the
person making the
investment decision

59. Execution within firm

60. Country of the branch
supervising the person
responsible for the
execution

MiFIR introduces a requirement to identify 
the traders or algorithms involved in the 
decision and execution process of a 
transaction. This applies when determining: 
(i) the venue to access; (ii) the investment
firm to which orders are transmitted; or
(iii) any other conditions related to the
execution of the order.

If a person is used, that person must be 
identified by their ID number, passport 
number, tax or national insurance number, 
depending on their nationality. In the absence 
of this information, a concatenated code can 
be used consisting of date of birth, the first 
five characters of first name and the first five 
characters of surname. Firms will again 
need to take care to comply with data 
protection requirements when providing 
this information.

If an algorithm is used, identification must be 
by a unique, consistent and persistent code, to 
enable regulators to track all transactions 
carried out under a particular strategy. This 
ties in with other areas of MiFID II which 
stipulate that firms must have controls in place 
to ensure the auditability and resilience of 
their algorithms.

Where both a person and computer algorithm 
are involved, or more than one person or 
algorithm is involved, the investment firm 
needs to determine which person or 
algorithm is primarily responsible for 
investment decisions. That person must be 
determined in accordance with pre-
determined criteria established by the firm.
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What needs to be reported?

Fields Question Fields Comment

Waivers and indicators 61-65

61. Waiver indicator

62. Short selling indicator

63. OTC post-trade indicator

64. Commodity derivative
indicator

65. Securities financing
transaction indicator

MiFIR introduces a variety of indicators to 
help regulators identify specific types of 
transaction which could give rise to particular 
regulatory concerns:

– The waiver indicator asks whether the
transaction was executed under a pre-
trade waiver.

– The short selling indicator, which applies
even if only part of a transaction is a short
sale, and when the firm aggregates orders
from several clients, requires firms to
determine, on a best effort basis, the short
sales transactions in which their client is
the seller.

– The OTC post-trade indicator requires
firms to identify the type of transaction
being undertaken, e.g. benchmark
transactions, agency cross transactions,
or post-trade large in scale transactions.

– The commodity derivative indicator asks
whether the transaction reduces risk in an
objectively measurable way.

– The securities financing transaction
indicator asks whether the transaction
falls with the scope of the Securities
Financing Transactions Regulation.

Other fields?

Interestingly, the requirement is that the transaction report “include” all the above specified 
details, rather than, as was the case under the draft legislation, that the transaction 
report be provided using all of the specified details. This may leave scope for competent 
authorities to state that the specified list is non-exclusive, and so require additional 
information to be submitted as part of the transaction report.
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Avoiding double reporting by the same firm

MiFIR broadly requires investment firms to report data only once, to one competent 
authority. Subject to the competent authorities agreeing otherwise, when an investment 
firm executes a transaction, it should submit the report to the competent authority of its 
home Member State, regardless of whether or not a branch is involved, even if that branch 
is in another Member State. Equivalent requirements apply to branches of a third country 
investment firm, which must report to the competent authority which authorised the 
branch. Where a third country firm has set up branches in multiple Member States, those 
branches must jointly choose one competent authority to report to.

Transmission
There are also rules to avoid double reporting by investment firms which transmit orders to 
each other. An investment firm transmits an order if the following conditions are met:

a) the order was received from its client or results from its decision to acquire or dispose
of a specific financial instrument in accordance with a discretionary mandate provided
to it by one or more clients;

b) the transmitting firm has transmitted specified order details to another investment firm
(the receiving firm); and

c) the receiving firm is subject to the MiFIR transaction reporting obligation and agrees
either to 1) report the transaction resulting from the order concerned (see Fig. 1); or 2)
transmit the order details to another investment firm (see Fig. 2).

The issue of too much data

One of the consequences of the new transaction reporting 
framework will be a sizeable increase in the level of data 
collected by competent authorities. This will be exacerbated 
by requirements such as the obligation to separately report 
each financial instrument when combinations of financial 
instruments are traded, whilst linking those reports using a 
unique identifier, the purpose of which is to give competent 
authorities both a global as well as granular view of trading 
activity. An unintended consequence of this could be that 
competent authorities receive so much data that they cannot 
properly analyse it, and so MiFIR sets out provisions aimed at 
preventing double reporting, to try to avoid the competent 
authorities becoming overwhelmed.
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The agreement at c) must be in writing and 
specify the circumstances under which 
the details of the order will be considered 
properly transmitted, the time period for 
providing such details, and confirmation 
that the receiving firm is itself a MiFID 
investment firm. The agreement should also 
provide that the receiving firm verify 
whether the order details received contain 
obvious errors or omissions before 
submitting a transaction report or 
transmitting the order. Information required 
for transmission includes details of the 
trade, the client(s) for whom the transaction 
has been made, and a designation to 
identify short sales. In the absence of an 
agreement, the order is deemed not 
transmitted and so each firm must submit 
its own transaction report (see Fig. 3).

Measuring your approach
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Transitional arrangements

MiFID I will be repealed at the end of 2 January 2018, with 
MiFID II applying from 3 January 2018 onwards. This raises 
two issues for firms which are not dealt with under MiFIR:

– How should firms treat breaches of MiFID I which they are only aware of after 2
January 2018?

– What happens to those obligations which firms incur under MiFID I but which do not
have to be discharged until after 2 January 2018?

Without prejudice to any practical arrangements agreed by the European Securities and 
Markets Authority (“ESMA”), the FCA is proposing to clarify by way of transitional provisions 
in Supervision manual of the FCA Handbook (“SUP”) that, firstly, an obligation which a 
firm incurs under SUP or MiFID I on or before 2 January 2018 continues until it has been 
satisfied and, secondly, that the requirements in SUP relating to notification and remedy 
of breaches apply to breaches of MiFID I even if the breach comes to light after 2 
January 2018.

Measuring your approach
MiFID II Paper: Implementing Transaction Reporting
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Fig. 1: The receiving firm reports all the details of the resulting transaction

Fig. 2: The receiving firm transmits the order onwards to another investment firm

Fig. 3: Reporting when transmission has not occurred
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The purpose of PROD is to improve 
firms’ product oversight and governance 
processes (the systems and controls firms 
have in place to design, approve, market 
and manage products throughout the 
products’ lifecycle to ensure that they meet 
legal and regulatory requirements) and to 
set out the FCA’s statement of policy on 
making temporary product intervention 
rules.

Guidance in the current draft of PROD, 
as set out in the FCA’s third MiFID II 
implementation Consultation Paper, CP 
16/29, states that good governance should 
result in products that:

– meet the needs of one or more
identifiable target markets

– are sold to clients in the target markets
by appropriate distribution channels

– deliver appropriate client outcomes

The MiFID II product governance rules in 
PROD will apply to MiFID investment firms 
and CRD credit institutions with respect to:

– manufacturing financial instruments
and structured deposits

– distributing financial instruments,
structured deposits and investment
services

A manufacturer is a firm which creates, 
issues and/or designs investments, including 
when advising corporate issuers on the 
launch of new investments. A distributor is 
a firm which offers, recommends or sells 
investments or provides investment  
services to clients. 

The FCA is proposing to introduce a new Product 
Intervention and Product Governance sourcebook (“PROD”) 
to implement the MiFID II product governance requirements.  
This will sit alongside the ESMA Guidelines on Product 
Governance which are currently in consultation.

Other firms which manufacture or distribute 
financial instruments or structured deposits 
will be required to take account of the 
PROD product governance rules as if they 
were guidance.

The draft ESMA Guidelines on Product 
Governance include, inter alia, the six 
categories that firms should use when 
identifying the target market for a particular 
financial instrument, structured deposit or 
investment service and include:

– the type of client to whom the product
is targeted

– knowledge and experience

– financial situation with a focus on the
ability to bear losses

– risk tolerance and compatibility of the
risk/reward profile of the product with
the target market

– clients’ objectives

– clients’ needs

Annex 4 of the ESMA Guidelines on Product 
Governance include illustrative examples 
and case studies related to the application 
of certain aspects of the guidelines. 

Firms will also need to consider whether the 
product is complex or non-complex. We 
expect to will issue a separate paper on this 
topic as part of our MiFID II series.
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MiFID II requirements

All MiFID firms must:

– establish procedures to assess the target market and risks for new products (or product
re issues) that the firm manufactures or distributes

– ensure Board level accountability for the process

– employ staff with relevant competence for the relevant roles

– choose appropriate distribution channels

– monitor existing products on an ongoing basis to check they function as expected;
are sold to the expected target market and remain consistent with the needs of the
target market

– take action if problems are identified

MiFID firms involved in the manufacture of products must also: 

– design products that meet the needs of the target market

– stress test the products

– assess whether the charging structure is appropriate

– provide relevant information to distributors

Under MiFID II distributors must also:

– gather relevant information from manufacturers

– provide information to manufacturers to help in the manufacturer’s regular
product reviews

– work together when several distributors are involved in the sale of a product

A summary of the above rules are contained within Appendix A
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Changes to RPPD rules 

The MiFID II rules go beyond the FCA’s existing product 
governance guidance (contained in the Responsibilities 
of Providers and Distributors for the Fair Treatment of 
Consumers (“RPPD”)) in a number of ways as  
summarised below.

For firms involved in the manufacture of products: 

– product design, including product charges, should meet the needs of the target
market and the firm should identify groups for whom the product is unlikely to
be suitable

– firms should consider the impact of new products on the orderly functioning of
the market

– the distribution strategy should meet the needs of the target market

– firms working together to develop a single product should have a written agreement
setting out their share of these responsibilities

– the compliance function should monitor product governance and boards must have
effective control and oversight over the process

For firms involved in the distribution of products: 

– before distributing a product, firms should consider for which target market it is likely
to be suitable

– the distribution should meet the needs of the target market

– products should be reviewed regularly to confirm they remain consistent with the
target market’s needs and make changes to the distribution strategy or other process
if they identify problems

– firms should provide product manufacturers with information on sales and, where
appropriate, the regular reviews mentioned above

– the firm’s compliance function should monitor product governance

– Boards should have effective control and oversight over the process

– firms working together to distribute a single product should share information with
other firms in the chain
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Future FCA 
Development of PROD
In future the FCA may also consider replacing the RPPD with guidance and rules in PROD 
for firms who are not subject to the MiFID II requirements.
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Preparing to Comply 
with PROD
MiFID firms and CRD firms distributing financial instruments or structured deposits, who 
must comply with the rules in PROD, and other FCA firms involved in manufacturing or 
distributing financial instruments, whom must comply with PROD as if it was guidance 
should take the following steps before MiFID II comes into force on 3 January 2018: 

– ensure that they have procedures in place to assess the target market and risks for new
products (or product re-issues) that the firm manufactures or distributes

– establish procedures to ensure Board level accountability for the product oversight and
product governance process

– for manufacturers, review processes for distributor due diligence so as to choose
appropriate distribution channels

– for manufacturers establish procedures to provide relevant information to distributors

– for manufacturers prepare agreements under which firms working together to
develop a single product set out their respective shares of the product governance
responsibilities

– for distributors, establish procedures to provide information to manufacturers to help
in the manufacturer’s regular product reviews

– for distributors establish protocols to work together when several distributors are
involved in the sale of a product

Distribution agreements will need to be amended to comply with PROD requirements as
well as other MiFID II changes in areas such as suitability, appropriateness, commission
payments and client categorisation.

Firms who have entered into large volumes of distribution agreements will need to consider 
how to update these in the time available, for example whether one way agreements can 
be used to update existing agreements. Firms will also need to have arrangements in place 
to deal with draft agreements and one way agreements that they receive. 

The following illustration illustrates the multiple relationships that will need to be 
considered when complying with PROD:

Manufacturer Intermediary Distributor

Target Market

Sales info

Target Market

Sales info

Platform

ManCo (AIFM/UCITS)

Investment Manager

IFA

Private Bank

Platform
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Area A brief summary of the obligations for manufacturers

Product Governance 
arrangements

– An approval process for new and significant adaptations to financial instruments
– The approval process must include reference to the target market, risk assessment

and distribution strategy

Manufacture by more than 
one firm

– Where firms collaborate their mutual responsibilities must be outlined within a
written agreement

Target Market

– Each financial instrument must have an identified target market
– The level of granularity of the target market definition should be proportionate to the

nature of the financial instrument and distribution strategy
– An assessment as to whether the risk/reward profile of the financial instrument is

consistent with the target market and the business model is driven by good
client outcomes

Product testing

– Conducting scenario analysis to assess the risks of poor outcomes
– The scenario analysis should take into account various prescribed factors which

includes stress testing and reliability of data/assumptions
– The compatibility of the costs and charges of the financial instrument should also

be assessed against the target market, the return expectations and transparency of
the charges

Distribution strategy and 
information disclosure to 
distributors

– The distribution strategy should be designed to favour the sale of each financial
instrument to the target market

– The manufacturer must make certain pieces of information available to the
distributor. This includes information on the financial instrument, the product
approval process, details of the target market assessment and the appropriate
distribution channels

Review
– There are various detailed obligations which explain when a review should occur and

what should be assessed

Conflicts of interest
– Manufacturers must have appropriate procedures to ensure conflicts of interests

are mitigated

Oversight and training

– Management bodies must have effective control over their product governance
processes and should be overseen by the compliance oversight function

– Relevant staff involved in the manufacturing of financial instruments must possess
the necessary expertise to understand the characteristics and risks of the financial
instruments they intend to manufacturer

Compliance reports
– Compliance reports must be presented to the management body and include

information on the financial instruments that the firm has manufacturer, including
information on the distribution strategy
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Distributors

Area A brief summary of the obligations for manufacturers

Obtaining information from 
manufacturers

– Sufficient information must be obtained to gain the necessary understanding
and knowledge of the financial instrument. The distributor will need to consider
various factors to ensure that the information is indeed sufficient and will need to
consider proportionality

Target market and distribu-
tion strategy

– The target market must be determined by the distributor using the information
obtained from the manufacture and their knowledge of their own clients

– When determining a distribution strategy the firm will need to consider various
factors including the client’s needs and risk appetite, impact of charges on the end
clients, financial strength of the manufacturer and how the manufacturer will deal
with post sale complaints or claims

– Distributors should have in place adequate arrangements to ensure that the
distribution strategy is consistent with the target market

Oversight and training
– See table left, similar obligations to manufacturers but with reference to the

distribution process and not product manufacturing

Compliance reports
– See table left, similar obligations to manufacturers but with reference to the

distribution process and not product manufacturing

Post-sale review

– There should be a post-sale review process which at least assesses whether the
product is still consistent with the target market and if the distribution strategy
remains appropriate. The distributor should take appropriate actions following
this review.

Information sharing

– The distributor must provide to the manufacturer informal on sale and the post-sale
reviews carried out

– The sale data provided should include those items that are necessary for the
manufacturer to check consistency with the needs, characteristics and objectives of
the target market. This should include information on the types of clients, complaints
received and any feedback received from clients

Chains of distributors
– Manufacturers must have appropriate procedures to ensure conflicts of interests

are mitigated
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Firms will need to read the rules in COBS 11.2 together with:

– the ESMA Q&A on MiFID II and MiFIR investor
protection topics - the latest version was published 16
December 2016;2 and

– Regulatory Technical Standards (RTS) 27 and 28.

This note summarises the existing rules and the key 
amendments contained in MiFID II, the Delegated 
Regulation and RTS 27 and 28.

MiFID II changes the obligations for Investment Firms when executing orders, 
receiving and transmitting orders or when conducting portfolio management 
services.

In their third Consultation Paper,1 the FCA proposed amendments to the existing 
rules in COBS 11.2 by transposing the new MiFID II standards into the Dealing 
and Managing chapter as COBS 11.2A. These transpose the relevant MiFID II text 
and set out the relevant text from the Delegated Regulation.

It is also important to note that firms should consider 
the results of the following publications when amending 
their systems and controls to implementing MiFID II’s 
best execution obligations (and front office controls more 
generally):

– TR 14/13: Best execution and payment for order flow,
July 2014;3

– CESR’s guidance on Best Execution under MiFID;4

– The Final Notice for Threadneedle;5 and

– The Final Notice for Aviva Investors.6

1 https://www.fca.org.uk/sites/default/files/cp16-29.pdf
2 https://www.esma.europa.eu/sites/default/files/library/2016-1444_mifid_ii_qa_investor_protection.pdf
3 https://www.fca.org.uk/publication/thematic-reviews/tr14-13.pdf
4 https://www.esma.europa.eu/sites/default/files/library/2015/11/07_320.pdf
5 https://www.fca.org.uk/publication/final-notices/threadneedle-asset-management.pdf
6 https://www.fca.org.uk/publication/final-notices/aviva-investors.pdf
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Scope

The FCA is proposing to apply the MiFID II best execution obligations differently 
depending on the type of firm. Their proposed approach is summarised in the 
table below. 

Firm type Additional obligations

Collective Portfolio Management 
Investment Firm (including AIFMs and 
UCITS ManCos)

Where these firms perform the activities permitted by FUND 1.4.3 they will 
be an Investment Firm in relation to those activities and therefore the full 
suite of MiFID II rules will apply. We set out below the specific requirements 
if performing collective portfolio management as AIFM or UCITS ManCo.

Collective Portfolio Manager (AIFM)
No change to the existing obligations except for the FCA proposal to extend 
the RTS 28 disclosure obligations. The FCA will consider whether to apply 
the full suite of MiFID II rules to these firms in the future. 

Collective Portfolio Manager (UCITS 
ManCo)

The FCA is proposing to apply the MiFID II best execution requirements to 
UCITS ManCos. 

MiFID II Exempt Firms
The FCA is proposing to apply the MIFID II best execution obligations to 
financial advisors that are exempt under Article 3 of MiFID. However, this 
excludes the RTS 28 reporting obligations. 

Small authorised UK AIFMs and operators 
of residual Collective Investment 
Schemes (unauthorised schemes where 
no investors are a retail client) 

None. 
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A reminder of the 
current rules
The basic obligation

A firm must take all reasonable steps, when executing 
orders, to obtain the best possible result for its clients taking 
into account the following execution factors:

– price;

– costs;

– speed;

– likelihood of execution and settlement;

– size;

– nature; or

– any other consideration relevant to the execution of an
order.

When executing a client order, a firm must take into 
account the following criteria for determining the relative 
importance of the execution factors (see above):

– the characteristics of the client including the
categorisation of the client as retail or professional;

– the characteristics of the client order;

– the characteristics of financial instruments that are the
subject of that order;

– the characteristics of the execution venues to which
that order can be directed; and

– for a management company, the objectives, investment
policy and risks specific to the UCITS scheme or
EEA UCITS scheme, as indicated in its prospectus or
instrument constituting the fund.

Policy

A firm must establish and implement effective arrangements 
for complying with the obligation to take all reasonable 
steps to obtain the best possible result for its clients. In 
particular, the firm must establish and implement an order 
execution policy to allow it to obtain, for its client orders, 
the best possible result in accordance with that obligation.

The firm must be able to demonstrate that it has executed 
orders in accordance with its execution policy.

Disclosure obligations

A firm must provide appropriate information to its clients 
on its order execution policy. For a retail client there are 
specific obligations in relation to what should be contained 
within the execution policy provided to clients, these 
include:

– an account of the relative importance the firm assigns,
in accordance with the execution criteria, to the
execution factors, or the process by which the firm
determines the relative importance of those factors;

– a list of the execution venues on which the firm places
significant reliance in meeting its obligation to take all
reasonable steps to obtain on a consistent basis the
best possible result for the execution of client orders;

– a clear and prominent warning that any specific
instructions from a client may prevent the firm from
taking the steps that it has designed and implemented
in its execution policy to obtain the best possible result
for the execution of those orders in respect of the
elements covered by those instructions.

Monitoring obligations

A firm must monitor the effectiveness of its order execution 
arrangements and execution policy in order to identify and, 
where appropriate, correct any deficiencies. In particular, 
it must assess, on a regular basis, whether the execution 
venues included in the order execution policy provide for 
the best possible result for the client or whether it needs to 
make changes to its execution arrangements.

Best execution in specific cases

COBS 11.2 makes reference to how to apply best execution 
rules when:

- dealing on own account;

- providing a firm quote to clients;

- executing for retail clients; and

- using only one execution venue.

We have not explained these specific additional 
requirements in this note, as they are not materially 
impacted by MiFID II.
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– ensuring policies are designed with the intended outcomes in mind;

– strengthening of front-office accountability;

– strengthening systems and controls according to which firms will ensure that their detection capabilities are able to
identify any potential deficiencies; and

– monitoring not only the execution quality obtained but also the quality and appropriateness of their execution
arrangements and policies on an ex-ante and ex-post basis to identify circumstances under which changes may be
appropriate.7

It is important to note that ESMA have said that this overarching requirement should not be interpreted to mean that a firm 
must obtain the best possible results for its clients on every single occasion. Rather, firms will need to verify on an on-
going basis that their execution arrangements work well throughout the different stages of the order execution process.

When firms are considering strengthening their controls around detection of deficiencies and the duty to monitor the 
quality and appropriateness of their execution arrangements they should note the FCA’s views on Volume Weighted 
Average Price (VWAP) contained in TR14/13, an extract is shown below.

“VWAP is not always an appropriate benchmark to use, depending on the characteristics of the order. Where a firm 
is ‘working’ a large order over the course of a day VWAP can be an appropriate benchmark and, indeed, some clients 
specifically request that it be used to measure execution performance. However, it has several inherent limitations and 
there are other measures available. For example, a firm which is trading heavily in an illiquid instrument can impact the 
VWAP, resulting in it not be being a valid performance measure because the firm would effectively be setting its own 
benchmark. Likewise, because VWAP is determined on the basis of trading activity throughout the day, it is possible for 
a firm to estimate the final VWAP. As a result it can choose to delay a trading decision which is made late in the day, that 
would be executed outside of the VWAP, until the following day when it has a higher probability of achieving VWAP. In this 
case the execution price might remain the same but its performance against the benchmark would be improved, with no 
benefit to the client. Similarly, because it is a measure of performance over a day, it is difficult to achieve either very good 
or very poor performance against VWAP. As a result, whether clients achieve the VWAP may not be able to determine 
whether they were given best execution.

Where firms elect to use benchmarks for monitoring, these need to support their ability to give best execution on a 
consistent basis. Having chosen a benchmark, firms also need to set appropriate tolerances. If wide tolerances are set then 
even an appropriate benchmark will not be useful in determining whether best execution is being obtained. Nevertheless, 
we frequently found a lack of understanding and supporting documentation, derived from a current risk assessment, 
demonstrating why particular benchmarks and sensitivities were thought to be adequate, or whether alternative 
approaches would yield better results for clients by detecting potential improvements.”

Measuring your approach
MiFID II Paper: Best execution

A summary of the 
key changes
The overarching best execution standard
Currently firms must comply with the overarching standard of taking “reasonable steps…to obtain the best possible results 
for its clients”. The new obligation under MiFID II is for firms to take “all sufficient steps”, which both ESMA and the FCA 
have indicate is a higher bar to comply with. However, what does this mean in practice?

ESMA’s Q&A on this topic explains that this enhanced standard will have the following effects:

7 https://www.esma.europa.eu/sites/default/files/library/2016-1444_mifid_ii_qa_investor_protection.pdf
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Check the fairness of the price for OTC or bespoke 
products

Article 64 of the MiFID II Delegated Regulation requires 
firms to “check the fairness of the price proposed to the 
client when executing orders or taking decisions to deal in 
OTC products, including bespoke products, by gathering 
market data used in the estimation of the price of such 
products and, where possible, by comparing with similar or 
comparable products”.

ESMA has said that OTC products in this context means 
products not admitted to trading, or not traded on, a trading 
venue (i.e. a regulated market, an MTF or OTF).

ESMA expects that firms will need to make use of data 
analytics so that they can scrutinise the methodologies 
and inputs underpinning any valuation process and pricing 
models with respect to OTC products. In practice this could 
mean:

– assessing market reference data (interest rates, FX
rates, yield curves, etc) to obtain a theoretical value
of a derivative instrument rather than just comparing
spreads between counterparties;

– considering market information on credit risk, discount
rates and yield curves prior to trading debt securities
rather than just obtaining multiple broker
quotes; and/or

– using any new published price feeds (as a result of the
MiFID II trade reporting obligations) as appropriate.

Disclosure – best execution policy

Under MiFID I, there are no prescriptive rules for what 
needs to be included within the execution policy provided 
to professional clients. However, there are currently 
prescriptive rules (see above) for retail clients. The 
Delegated Regulation, as transposed by the FCA,8 has 
prescriptive rules for both retail and professional clients 
and includes providing the following information in their 
execution policy:

– an account of the relative importance of the execution
factors, with reference to the relevant criteria (see
above) and the process by which the firm determines
the relative importance of those factors;

– a list of the execution venues for each class of financial
instrument broken down for professional/retail clients,
on which the firm places significant reliance;

– a list of qualitative and quantitative factors used to
select an execution venue;

– how the execution factors of price costs, speed,
likelihood of execution and any other relevant factors
are considered as part of all sufficient steps to obtain
the best possible result for the client;

– where applicable, information that the firm executes
orders outside a trading venue, the consequences;

– a clear and prominent warning that any specific
instructions from a client may prevent the firm from
implementing its best execution policy;

– a summary of the selection process for execution
venues, execution strategies employed, the procedures
and process used to analyse the quality of execution
obtained and how the firm monitors and verifies that
best possible results are obtained for clients.

In addition, the policy should be customised depending 
on the class of financial instrument and the type of service 
provided. This means that the firm will need to have a 
mapping process within the policy to the various different 
mandates that they provide for which the relevant factors 
will be different. A simplistic example would be that the 
execution factors relevant for a European equity mandate 
would be different to a mandate focusing on emerging 
market or high yield debt.

Disclosure – best execution quality

The public reporting obligation in relation to best execution 
differs depending on whether the firm is a:

– trading venue, systematic internaliser, market maker or
other liquidity provider;

– an investment firm that executes orders; or

– an investment firm receiving and transmitting orders or
passing orders onto others for execution as part of a
discretionary investment management services.

The first category of firm above (A) is required to comply 
with RTS 27. It is important that investment firms understand 
how the information required to be disclosed under RTS 27 
may assist them in evaluating the quality of execution from 
this category of firm.9

The second category of firm above (B) is required to 
comply with RTS 28 which is an annual public publication 
requirement. ESMA has stated it considers that firms should 
release the first annual report under RTS 28 by the April 
2018. However, they recognise that the first year’s report 
may lack some of the detail that would be available for 
subsequent reports, given that firms may not yet have a 
whole year of data published under RTS 27. ESMA thinks 
that information on the top five venues and a summary of 
the outcomes achieved, such as it is, will still provide useful 
information to investors.

8 COBS 11.2A.36EU
9 This note doesn’t describe each and every reporting obligations contained within RTS 27 and instead we refer readers to the following link –  

http://ec.europa.eu/transparency/regdoc/rep/3/2016/EN/3-2016-3333-EN-F1-1.PDF
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There is no specific requirement format for publications 
under RTS 27 or 28. However, it should be in a machine-
readable electronic format. In addition ESMA has said that 
firms could publish these on their website but that they 
shouldn’t be behind firewalls.

For each class of financial instruments10 investment firms 
are required to disclose the top five executive venues in 
terms of trading volumes of executed orders (excluding 
securities financing transactions). This information should 
include:

a) class of financial instruments;

b) venue name and identifier;

c) volume of client orders executed on that execution
venue expressed as a percentage of total executed
volume;

d) number of client orders executed on that execution
venue expressed as a percentage of total executed
orders;

e) percentage of the executed orders referred to in
point (d) that were passive11 and aggressive orders;12

f) percentage of orders referred to in point (d) that were
directed orders;13

g) confirmation of whether it has executed an average
of less than one trade per business day in the previous
year in that class of financial instruments.

For securities financing transactions the publication of the 
top five venues should contain:

– volume of client orders executed on that execution
venue expressed as a percentage of total executed
volume;

– number of client orders executed on that execution
venue expressed as a percentage of total executed
orders;

– confirmation of whether the investment firm has
executed an average of less than one trade per
business day in the previous year in that class of
financial instruments.

In addition to the qualitative criteria shown above the 
firm should also provide a summary of the analysis and 
conclusions they draw from their detailed monitoring of 
the quality of execution obtained on the execution venues 
where they executed all client orders in the previous year. 
This shall include:

– an explanation of the relative importance the firm
gave to the execution factors of price, costs, speed,
likelihood of execution or any other consideration
including qualitative factors when assessing the quality
of execution;

– a description of any close links, conflicts of interests,
and common ownerships with respect to any execution
venues used to execute orders;

– a description of any specific arrangements with
any execution venues regarding payments made or
received, discounts, rebates or non-monetary benefits
received;

– an explanation of the factors that led to a change in the
list of execution venues listed in the firm’s execution
policy, if such a change occurs;

– an explanation of how order execution differs
according to client categorisation, where the firm treats
categories of clients differently and where it may affect
the order execution arrangements;

– an explanation of whether other criteria were given
precedence over immediate price and cost when
executing retail client orders and how these other
criteria were instrumental in delivering the best possible
result in terms of the total consideration to the client;

– an explanation of how the investment firm has used the
information acquired under RTS 27;

– where applicable, an explanation of how the
investment firm has used output of a consolidated tape
provider established under Article 65 of MiFID II.

The third category of firm above (C) is required to provide 
information that is “consistent” with RTS 28. Therefore, 
whilst RTS 28 doesn’t directly apply to these firms Article 
65(6) of the Delegated Regulation creates a link by stating 
“The information shall be consistent with the information 
published in accordance with the technical standards 
developed under Article 27(10)(b) of Directive 2014/65/EU”.

10 Included within Annex I to RTS 28
11 A passive order is an order entered into the order book that provided liquidity.
12 An aggressive order is an order entered into the order book that took liquidity.
13 A directed order is an order where a specific execution venue was specified by the client prior to the execution of the order.
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Overview
MiFID II will have an impact on investment firms in 
areas which include: investment research and dealing 
commission, product governance, best execution, 
costs and charges, record-keeping, transaction 
reporting, pre- and post-trade transparency 
(including for non-equities), OTC trading and 
reporting (including limits on dark pool trading), and 
rules on algorithmic trading. MiFID II also introduces 
a regime for Non-EU investment firms doing business 
with investors in the EU. 

How we can help
We offer a unique “one stop” combined approach 
to regulatory change projects. Eversheds’ Financial 
Services Consulting includes experienced compliance 
and regulatory professionals, who have significant 
consulting experience across different businesses. 
Eversheds includes market leading regulatory lawyers 
with significant advisory and transactional experience. 
Together, we have developed a four Pillar approach 
to assisting firms with regulatory change projects and 
clients can choose either one, all or a combination 
of the Pillars. You can also choose to work only with 
Eversheds’ Financial Services Consulting or Eversheds 
using your own in-house or external service providers 
for other aspects of your MiFID II project.

Supporting change
Our four pillar approach to MiFID II 

MiFID II is the result of the review of the Markets in Financial 
Instruments Directive (MiFID). MiFID governs firms that offer 
investment services and products in the European Union (EU). 
It also sets out the framework for regulating securities and 
investment markets and market infrastructure in the EU. 

MiFID collateral

A selection of collateral designed and developed to help you understand the regulations, keep up 
to date with the changes and clarify next steps.

We have included links on this page to our relevant sources of law, regulations and guidance. For 
the very latest information and advice on MiFID II, please feel free to contact one of our specialists.

www.eversheds-sutherland.com/mifid

Our four pillar approach to MIFID II

MiFID Maps

MiFID II – EU Implementation tracker




