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Legal risk Action required / next steps Supporting 
information 

Consumer duty and impact on complaints 

The FCA has published final rules and guidance on the new 
Consumer Duty (PS22/9 and FG22/5). The Duty sets higher 
expectations of the standard of care that firms give to 
consumers. The Duty will impact complaints handling processes 
and the outcome of complaints. Key considerations include: 

(1) Complaints handling teams may need to change their 
approach, communications and policies, and invest in 

training and additional resource 

(2) Firms will need to ensure that they have qualitative 
management information (MI) to consider trends and 
whether the Duty has been effectively implemented (due 
attention should be given to vulnerable customers 
following a recent update by the FCA) 

(3) Close attention should be paid to how the Duty is 
interpreted by FOS and firms should note that FOS may 
request records to evidence how a firm has acted in 
compliance with the new Duty. There could be an 
increase in complaints to FOS regarding firms’ application 

of the Duty; and 

(4) The Duty may also impact court proceedings (a firm’s 

compliance with the consumer duty may be used to 
support other causes of action).  

Firms are required to apply the Duty to:  

(1) New and existing products and services that 
are open for sale (or renewal) from 31 July 
2023; and  

(2) Closed products and services from 31 July 
2024.   

The FCA expects firms’ boards (or equivalent 
management bodies) to have agreed their 

implementation plans by the end of October 2022.   

Boards and senior management should maintain 
close oversight of their firms’ implementation 
programmes. Firms should also revisit any 
implementation work commenced prior to publication 
of the final rules and guidance.   

Notably, the FCA is not introducing a private right of 
action for breach of the Duty, although this will be 
kept under review. However, the FCA is 
strengthening its redress requirements: where a firm 
causes harm to consumers, it must be proactive and 

take action to rectify the situation, including 
providing redress where appropriate. 

There is concern that outcomes-based regulation 
may lead to inconsistent interpretation of the new 
Duty by the FCA and FOS. The Duty has been 
marked as a further issue as part of the Wider 
Implications Framework (see separate entry) to 
ensure a consistent approach to its application. 
During the implementation period, the FCA and FOS 

will share feedback and work to align their 
approaches. Once the Duty is in force, where FOS 

sees complaints which have wider implications, it will 
share issues identified. 

PS22/9 

FG22/5 

FCA expectations (speech by 
Sheldon Mills, Executive 
Director, Consumers and 
Competition, FCA)  

Eversheds Sutherland briefing 

Eversheds Sutherland podcast 

series 

FCA vulnerable customers 
update 

Wider Implications 
Framework log 

FOS and Consumer Duty 

 

Rising cost of living  

The rise in the cost of living could have far reaching 
consequences for firms and their customers in terms of 

Review the FCA’s communications and take action 

where necessary and consider when dealing with 
complaints/litigation (with a particular eye to 
vulnerability). The FCA will continue to monitor 

FCA Dear CEO Letter - 

customer support 

https://www.fca.org.uk/publication/policy/ps22-9.pdf
https://www.fca.org.uk/publication/finalised-guidance/fg22-5.pdf
https://www.fca.org.uk/news/speeches/what-firms-and-customers-can-expect-consumer-duty-and-other-regulatory-reforms
https://www.fca.org.uk/news/speeches/what-firms-and-customers-can-expect-consumer-duty-and-other-regulatory-reforms
https://www.fca.org.uk/news/speeches/what-firms-and-customers-can-expect-consumer-duty-and-other-regulatory-reforms
https://www.fca.org.uk/news/speeches/what-firms-and-customers-can-expect-consumer-duty-and-other-regulatory-reforms
https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Financial_institutions/consumer-duty-final-rules-publication
https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Financial_institutions/consumer-duty-podcast
https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Financial_institutions/consumer-duty-podcast
https://www.fca.org.uk/firms/treating-vulnerable-consumers-fairly/ensuring-fair-treatment
https://www.fca.org.uk/firms/treating-vulnerable-consumers-fairly/ensuring-fair-treatment
https://www.financial-ombudsman.org.uk/files/323933/2022-03-21-Wider-Implications-Framework-issues-log.pdf
https://www.financial-ombudsman.org.uk/files/323933/2022-03-21-Wider-Implications-Framework-issues-log.pdf
https://www.financial-ombudsman.org.uk/data-insight/blogs/new-consumer-duty-setting-higher-standard-care-consumers
https://www.fca.org.uk/publication/correspondence/dear-ceo-letter-rising-cost-of-living-acting-now-support-consumers.pdf
https://www.fca.org.uk/publication/correspondence/dear-ceo-letter-rising-cost-of-living-acting-now-support-consumers.pdf


 

 

Legal risk Action required / next steps Supporting 
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complaints/litigation and regulatory action as millions of 

households have low financial resilience. FOS has seen an 
increase in unaffordable lending in second charge (repayment) 
loans including from people in financially vulnerable positions. 
The FCA has issued a number of letters in recent months 
regarding its expectations during the cost of living crisis, 
including: 
 

(1) The FCA has reminded lenders of the regulatory 
standards they should meet to support customers, 

including those in financial difficulty;  
 

(2) The FCA has written to the chairs of all retail banks with 
small business customers to remind them of the 

regulatory standards they should meet to support small 
and medium sized enterprises (SMEs) during collections 
and recoveries 
 

(3) The FCA has written to insurance industry CEOs to make 
sure their customers are protected from unnecessary 
products or add-ons and unfair penalties. 

 

The FCA has also warned that even though the new Consumer 
Duty (see separate entry) is not yet in force, firms should be 
stepping up now to support customers in these challenging times 
for consumers and the wider economy. 
 

outcomes and will use its supervisory and 

enforcement powers to take further action as 
necessary.   

Separately, firms will note that in March 2021, the 
FCA launched its Borrowers in Financial Difficulty 
project (BiFD). The FCA continues its in-depth work 
as to whether consumers are receiving fair and 
appropriate outcomes and intends to collate and 

publish its findings in the second half of 2022. 

 

FCA Dear Chair Letter - SME 

support 

Dear CEO Letter – insurance 
products 

FCA update on the fair 
treatment of vulnerable 
customers 

FCA BiFD project 

FOS Annual Complaints data 
and insight 2021/22 

FCA cost of living update 

FCA expectations (speech by 
Sheldon Mills, Executive 
Director, Consumers and 

Competition, FCA)  

 

 

COVID-19: Government Lending Schemes 

The substantial uptake of Government-backed COVID-19 loan 
schemes and continued economic pressure gives rise to a number 
of issues: 

(1) Complaints have stemmed from businesses who were 
not eligible, whose applications were declined or where 

lending was delayed or suddenly restricted/closed. 
Although the three COVID-19 loan schemes (CBILS, 
CLBILS and BBLS) closed at the end of March 2021 and 
so complaints in relation to those schemes should be 
reducing, they were replaced by the Recovery Loan 
Scheme in April 2021 (which ran until 30 June 2022) so 

In April 2022, the Public Accounts Committee made a 
series of conclusions and recommendations, including 
that BEIS had been complacent in its approach to 
fraud and that it needed to increase resources to 
reduce fraud levels. The government has recently 
responded. Key points include: 

(1) The ongoing management of the BBLS 
remains one of the highest priorities and a 
strategy is being formalised to set out the 
long-term approach to counter fraud (the 
strategy is due to be finalised in Autumn 
2022) 

PAC report (April 2022) 

Government response to PAC 
report (September 2022) 

House of Commons briefing 
document 

Government data as at 31 

March 2022 

First evaluation report 

Eversheds Sutherland briefing 

https://www.fca.org.uk/publication/correspondence/dear-chair-letter-sme-collections-recoveries.pdf
https://www.fca.org.uk/publication/correspondence/dear-chair-letter-sme-collections-recoveries.pdf
https://www.fca.org.uk/publication/correspondence/dear-ceo-letter-expectations-cost-of-living-and-insurance-2022.pdf
https://www.fca.org.uk/publication/correspondence/dear-ceo-letter-expectations-cost-of-living-and-insurance-2022.pdf
https://www.fca.org.uk/firms/treating-vulnerable-consumers-fairly/ensuring-fair-treatment
https://www.fca.org.uk/firms/treating-vulnerable-consumers-fairly/ensuring-fair-treatment
https://www.fca.org.uk/firms/treating-vulnerable-consumers-fairly/ensuring-fair-treatment
https://www.fca.org.uk/firms/borrowers-financial-difficulty-project
https://www.financial-ombudsman.org.uk/data-insight/annual-complaints-data/annual-complaints-data-insight-2021-22
https://www.financial-ombudsman.org.uk/data-insight/annual-complaints-data/annual-complaints-data-insight-2021-22
https://www.fca.org.uk/firms/cost-of-living
https://www.fca.org.uk/news/speeches/what-firms-and-customers-can-expect-consumer-duty-and-other-regulatory-reforms
https://www.fca.org.uk/news/speeches/what-firms-and-customers-can-expect-consumer-duty-and-other-regulatory-reforms
https://www.fca.org.uk/news/speeches/what-firms-and-customers-can-expect-consumer-duty-and-other-regulatory-reforms
https://www.fca.org.uk/news/speeches/what-firms-and-customers-can-expect-consumer-duty-and-other-regulatory-reforms
https://committees.parliament.uk/committee/127/public-accounts-committee/news/166067/pac-says-government-complacent-about-preventing-eyewatering-levels-of-fraud-in-the-covid-bounceback-loan-scheme/
https://committees.parliament.uk/publications/28475/documents/171637/default/
https://committees.parliament.uk/publications/28475/documents/171637/default/
https://researchbriefings.files.parliament.uk/documents/CBP-8906/CBP-8906.pdf
https://researchbriefings.files.parliament.uk/documents/CBP-8906/CBP-8906.pdf
https://www.gov.uk/government/publications/covid-19-loan-guarantee-schemes-repayment-data/covid-19-loan-guarantee-schemes-repayment-data-as-at-31-march-2022
https://www.gov.uk/government/publications/covid-19-loan-guarantee-schemes-repayment-data/covid-19-loan-guarantee-schemes-repayment-data-as-at-31-march-2022
https://www.british-business-bank.co.uk/wp-content/uploads/2022/06/evaluation-of-BBLS-CBILS-CLBILS-process-evaluation-early-impact-assessment.pdf
https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Financial-services-and-dispute-investigation/Government_Lending_Schemes


 

 

Legal risk Action required / next steps Supporting 
information 

complaints may continue to be received in relation to the 

more recent schemes.  

(2) Now that repayments under the schemes are now due, 
there have been high levels of default (the Government 
has reported that as of 31 March 2022, businesses have 
over 1.6m facilities totalling £77.1bn and 8% of all 
facilities have been subject to default). High levels of 
default will lead to issues in forbearance, collections, 

recoveries and restructuring as well as crystallisation of 

fraud issues and director bans.  

(2) A multi-year evaluation of the loans schemes 

has been commissioned (the first report was 
published in June 2022) 

(3) The BBB has an approved business case for 
the Recovery Loan Scheme, which may act 
as a template if a future emergency loan 
scheme is deemed an appropriate economic 
response. 

The public inquiry of the Government’s handling of 

COVID-19 is also underway. 

COVID-19 Inquiry 

 

Complaints trends 

The FOS has recently published its annual complaints data for 
2021/22. Headline points include: 

(1) FOS received nearly 25,000 new cases 
(2) A substantial proportion of complaints related to fraud 

and scams (most relating to APP fraud which had 
increased by 20%) 

(3) There was an increase in unaffordable lending in second 
charge (repayment) loans complaints including from 

those that are financially vulnerable  
(4) More than 35,000 complaints received were about 

customer service across all financial products 
(5) Complaints about how CMCs have handled PPI claims 

remained FOS’s most complained about CMC activity. 
These complaints have started to decline, mirroring the 
decline in PPI complaints, following the FCA’s deadline for 

making a PPI complaint; and 
(6) FOS anticipates more complaints relating to increased 

living costs driven by high inflation and fuel prices. 
Further, FOS expects to see a rise in people being unable 
to access credit, a rise in sophisticated scams, and 
greater numbers struggling with debt. 

 

FOS has also published its latest quarterly complaints 
data.  

It may be useful to review the complaints data to 

help predict areas for complaints/litigation in the 
coming months. 

 

FOS annual complaints data 
and insight 2021/22 

FOS quarterly complaints data 

Authorised Push Payment (APP) fraud 

The continued rise in APP fraud will impact firms’ resourcing and 
reputation. Key points to note include: 

Monitor developments and remain alert to evolving 
APP scams. 

The Bill had its second reading on 7 September 2022 
and is now at Committee Stage. A report to the 

Financial Services and 
Markets Bill 

https://covid19.public-inquiry.uk/
https://www.financial-ombudsman.org.uk/data-insight/annual-complaints-data/annual-complaints-data-insight-2021-22
https://www.financial-ombudsman.org.uk/data-insight/annual-complaints-data/annual-complaints-data-insight-2021-22
https://www.financial-ombudsman.org.uk/data-insight/quarterly-complaints-data/quarterly-complaints-data-q1-2022-23
https://bills.parliament.uk/bills/3326
https://bills.parliament.uk/bills/3326
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(1) The refund process regarding APP fraud will change in the 

near future, with the delivery of the Financial Services 
and Markets Bill (the Bill) introduced to Parliament on 21 
July 2022. The Bill clarifies that the Payment Service 
Regulator (PSR) may use its existing regulatory powers to 
require firms to reimburse victims of APP fraud in 
designated payment systems 

(2) The PSR has published a consultation on its preferred 

approach to APP fraud reimbursement  
(3) The LSB has published a review of adherence to the CRM 

Code and sets out areas of focus for signatories which 
include developing further safeguards for when payments 
are initiated through face-to face interactions and 
enhancing customer communications 

(4) APP scams are continuing to evolve, e.g. through 
different medium such as cryptocurrencies;  

(5) FOS has found that investment scams have seen the 
biggest increase as a proportion of authorised scam 
complaints (see separate entry on Complaints trends); 
and 

(6) UK Finance has published its latest fraud report. Although 

incidents of APP fraud were down 17% compared to H1 

2021, the amount returned to customer has increased.  

House of Commons is due by 25 October 2022. The 

PSR envisages the Bill receiving Royal Assent in 
Spring 2023. 

The PSR Consultation closes on 25 November 2022. 
The impact on Payment Service Providers could be 
significant, both in cost and operationally. if the Bill 
receives Royal Assent in Spring 2023, the PSR 
anticipates its new rules being published in Q2 of 

2023. 

Separately, a decision handed down in May 2022 
(Tecnimont Arabia Limited v National Westminster 
Bank plc) (relating to the Court’s approach to APP 
fraud where a financial institution acts in the capacity 
of receiving bank) may be of interest. 

Eversheds Sutherland 

briefing: CRM Code revisions 

Eversheds Sutherland 
briefing: tackling fraud 

Updated CRM 

LSB review of adherence to 
the CRM Code 

PSR consultation on APP fraud 

reimbursement 

Eversheds Sutherland Briefing 
– PSR consultation 

Eversheds Sutherland 
briefing: Tecnimont Arabia 
Limited v National 

Westminster Bank plc 

FOS quarterly data 
information 

UK Finance half year fraud 

update 

Regulatory family – Wider Implications Framework (WIF) 

The FCA, FOS, FSCS, TPR and TPAS have agreed a WIF for 
collaboration on matters of common interest to achieve better 
outcomes for consumers, small businesses and the financial 
services industry. The WIF is overseen by a group currently 
chaired by FOS. It is anticipated that the WIF will be of benefit 
when there are large numbers of consumers potentially affected 

by an issue, or because of the amount of redress at stake, or 
because there is a risk of business failure. It is hoped that one 

benefit will be greater consistency of approach by the regulators. 

 

 

Minutes from March and July 2022 have been 
published. Firms should review these and the issues 
log to understand the regulatory family's priorities. 
The log of wider implications issues includes: (1) 
British Steel Pension Scheme; (2) Mortgage Standard 
Variable Rates; (3) Self-invested personal pensions; 
(4) New consumer duty; (5) APP fraud and scams; 

and (6) Wood & Pengelly. In July 2022, it was agreed 
that cost of living would be added to the log.  

 

Chair-level minutes (March 
2022) 

Executive-level minutes 
(March 2022) 

Executive-level minutes (July 
2022) 

Log of live wider implications 

issues 

 

https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Financial-services-and-dispute-investigation/CRM_Code_revisions
https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Financial-services-and-dispute-investigation/CRM_Code_revisions
https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Financial-services-and-dispute-investigation/tackling_fraud
https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Financial-services-and-dispute-investigation/tackling_fraud
https://www.lendingstandardsboard.org.uk/updates-to-scam-prevention-code-made-to-protect-more-customers/
https://www.lendingstandardsboard.org.uk/review-of-adherence-to-the-crm-code-published-by-the-lsb/
https://www.lendingstandardsboard.org.uk/review-of-adherence-to-the-crm-code-published-by-the-lsb/
https://www.psr.org.uk/publications/consultations/cp22-4-app-scams-requiring-reimbursement/
https://www.psr.org.uk/publications/consultations/cp22-4-app-scams-requiring-reimbursement/
https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Financial-services-and-dispute-investigation/mandatory_scam_payment_reimbursement
https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Financial-services-and-dispute-investigation/mandatory_scam_payment_reimbursement
https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Financial-services-and-dispute-investigation/High_Court_dismisses_5m_claim_against_receiving_bank
https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Financial-services-and-dispute-investigation/High_Court_dismisses_5m_claim_against_receiving_bank
https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Financial-services-and-dispute-investigation/High_Court_dismisses_5m_claim_against_receiving_bank
https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Financial-services-and-dispute-investigation/High_Court_dismisses_5m_claim_against_receiving_bank
https://www.financial-ombudsman.org.uk/news-events/consumers-warned-about-rise-in-investment-scams
https://www.financial-ombudsman.org.uk/news-events/consumers-warned-about-rise-in-investment-scams
https://www.ukfinance.org.uk/system/files/2022-10/Half%20year%20fraud%20update%202022.pdf
https://www.ukfinance.org.uk/system/files/2022-10/Half%20year%20fraud%20update%202022.pdf
https://www.financial-ombudsman.org.uk/files/323931/2022-03-Minutes-of-Chair-level-wider-implications-framework-meeting.pdf
https://www.financial-ombudsman.org.uk/files/323931/2022-03-Minutes-of-Chair-level-wider-implications-framework-meeting.pdf
https://www.financial-ombudsman.org.uk/files/323932/2022-03-Minutes-of-the-Executive-level-Wider-Implications-Framework-meeting.pdf
https://www.financial-ombudsman.org.uk/files/323932/2022-03-Minutes-of-the-Executive-level-Wider-Implications-Framework-meeting.pdf
https://www.financial-ombudsman.org.uk/files/324043/Meeting-minutes-Executive-level-Wider-Implications-Framework-25-July-2022.pdf
https://www.financial-ombudsman.org.uk/files/324043/Meeting-minutes-Executive-level-Wider-Implications-Framework-25-July-2022.pdf
https://www.financial-ombudsman.org.uk/files/323933/2022-03-21-Wider-Implications-Framework-issues-log.pdf
https://www.financial-ombudsman.org.uk/files/323933/2022-03-21-Wider-Implications-Framework-issues-log.pdf
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FOS announces new management team 

Abby Thomas has been appointed to take over the role of Chief 
Executive and Chief Ombudsman from interim Chief Executive 
and Chief Ombudsman Nausicaa Delfas. James Dipple-Johnstone 
has also been appointed to the role of Deputy Chief Ombudsman 
and Karl Khan as Chief Operating Officer.  

All three are now in role. Note that Jane Cosgrove will also take 
up the role of Chief People Officer in January 2023. Although FOS 

has set its strategic direction and action plan (see separate 
entries), a change in management could lead to changes in 
approach. 

Abby Thomas previously of Virgin Media 02 and 

brings significant experience in leading change and 
driving operational excellence in large, complex 
organisations.  

James Dipple-Johnstone worked as the Deputy 
Commissioner for the Information Commissioner’s 
Office and brings significant leadership in regulatory 
oversight and ombudsman functions.  

Karl Khan was previously Interim Director General, 
Customer Services Group, HMRC, responsible for the 
strategy and delivery of customer facing operations.  

FOS announcement (Abby 

Thomas) 

FOS announcement (James 
Dipple-Johnstone and Karl 
Khan) 

FOS announcement (Jane 
Cosgrove) 

 

Renting Homes (Wales) Act 2016 (RHWA) 

The RHWA has been described as the “biggest change to Welsh 

housing law for decades”. Non-compliance could result in 
increased complaints/litigation and difficulties in respect of 
possession claims. The legislation is detailed and wide-ranging, 
but key changes relevant to buy-to-let lenders are: 

(1) Tenancies are to be replaced in Wales, by written 
'Occupation Contracts' and tenants and licensees will be 

called 'contract-holders'. Landlords will be required to 
issue a “written statement” of the occupation contract to 
the contract-holders  

(2) Where a “no fault” eviction notice is issued, the minimum 
notice period that must be given to the contract holder is 
six months, and a landlord will not be able to give such a 
notice until six months after the contract's start date 

(3) Lenders and landlords will not be able to rely on the 
Housing Act 1988 grounds for possession as they will be 
no longer applicable; and 

(4) Two types of ‘Occupation Contracts’ are to be introduced 
- secure contracts (intended for social housing) and 

standard contracts (the Assured Shorthold Tenancy 
equivalent for private landlords). Lenders who do not 

accept social housing tenancies within their lending 
criteria will need to stipulate that borrowers must only 
enter into standard contracts to ensure certainty as to the 
tenancies authorised under the mortgage contract. 

 
The RHWA was due to come into force on 15 July 

2022 but implementation was deferred to 1 
December 2022. The delay was due to pressure from 
landlords and other stakeholders who argued that the 
original implementation date did not allow them 
sufficient time to prepare for the significant changes 
introduced in the RHWA.   

 

Firms operating in the Welsh buy-to-let market 
should undertake a review of their contractual 
documents, customer communications and product 
literature to ascertain what changes need to be made 
on account of RHWA. Underwriting and enforcement 
processes should also be reconsidered with the 

RHWA in mind, with particular thought being given to 
how lenders will monitor compliance with the 
requirement to issue a ‘written statement’.  

Eversheds Sutherland briefing 

RHWA 

Deferment announcement 

 

https://www.financial-ombudsman.org.uk/news-events/financial-ombudsman-service-announces-new-chief-executive-chief-ombudsman
https://www.financial-ombudsman.org.uk/news-events/financial-ombudsman-service-announces-new-chief-executive-chief-ombudsman
https://www.financial-ombudsman.org.uk/news-events/financial-ombudsman-service-appoints-deputy-chief-ombudsman-chief-operating-officer
https://www.financial-ombudsman.org.uk/news-events/financial-ombudsman-service-appoints-deputy-chief-ombudsman-chief-operating-officer
https://www.financial-ombudsman.org.uk/news-events/financial-ombudsman-service-appoints-deputy-chief-ombudsman-chief-operating-officer
https://www.financial-ombudsman.org.uk/news-events/financial-ombudsman-service-appoints-chief-people-officer
https://www.financial-ombudsman.org.uk/news-events/financial-ombudsman-service-appoints-chief-people-officer
https://www.eversheds-sutherland.com/documents/sectors/financial_institutions/welsh-housing-law-reform-key-points-for-lenders.pdf
https://www.legislation.gov.uk/anaw/2016/1/contents/enacted
https://gov.wales/written-statement-implementation-renting-homes-wales-act-2016-deferral-implementation-date
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Funding of FOS 

FOS proposes to revise its funding model to incentivise 
constructive behaviour by the industry to resolve cases more 
quickly and to ensure the financial sustainability of FOS. Some of 
the proposals could have a significant impact and key points of 
interest include: 

(1) A proposal that the ‘Compulsory Jurisdiction’ levy be used 
against fixed overheads, rather than cover a particular 

proportion of its income 

(2) A proposal to charge a fixed fee for all ‘Voluntary 
Jurisdiction’ participants instead of fees based on the size 
of business and which industry block their business falls  

(3) Consideration of a differentiated case fee model according 
to complexity of the complaint or case stage (as opposed 

to a flat fee structure currently £750 per case) 
(4) Updates to the group account fee arrangements, including 

the removal of the free case allowance for group fee 
account arrangements 

(5) Setting a time limit for claiming refunds on overpaid fees 
(6) Publishing more detailed data on complaints 
(7) Consideration of whether professional representatives 

should be charged a fee for complaints brought by them 
to FOS (the intention is to try to stop vexatious claims); 
and 

(8) Consideration of offering discounts for cases resolved in 
batches. 
 

The consultation closed in August 2022 and a feedback 

statement is due to be published in November 2022. 
As part of the consultation, FOS has confirmed that 
some ideas it has considered but is not proposing to 
take forward include: 

(1) Introduction of a tiered case fee based on 
volume of cases 

(2) Removal of the three free cases allowance for 

non-group firms  
(3) Charging of a higher fee for cases where FOS 

finds in favour of the consumer in line with the 
‘polluter pays’ principle; and 

(4) Exercise of powers under FSMA 2000 to make 
a rule permitting an ombudsman to require a 

complainant to contribute to costs where their 
behaviour was unreasonable or they have 
caused a delay. 

 

FOS will also consult on its 2023/24 budget in 
December, as part of its usual budget cycle.  

 

FOS consultation 

FOS Action Plan 

FOS Independent Review 

 

Statutory Debt Repayment Plan (SDRP) 

The SDRP will enable a person in problem debt to repay creditors 
to a manageable timetable, with legal protection from further 
action for the duration of their plan. The Government intends to 
implement the SDRP by 2024. 

The SDRP includes a broad range of debts, including debts owed 

to the government and to creditors outside of financial services 
and will protect debtors from enforcement action, creditor 
contact, interest, fees and charges on their debts whilst they 
repay them. 

The consultation closed on 5 August 2022. The 
government aims to lay the regulations by the end of 
2022. It envisages that, given the complexity of the 
scheme and the changes that all parties will need to 
make to comply with it, the implementation period will 
be at least 18 months. 

The Regulations 

SDRP consultation 

 

https://www.financial-ombudsman.org.uk/files/323975/Financial-Ombudsman-Service-Future-Funding-Discussion-Paper.pdf
https://www.financial-ombudsman.org.uk/who-we-are/governance-funding/action-plan-2021?utm_source=document&utm_medium=pdf&utm_campaign=funding-consultation-2022
https://www.financial-ombudsman.org.uk/files/319444/independent-periodic-review-2021.pdf?utm_source=document&utm_medium=pdf&utm_campaign=funding-consultation-2022
https://www.gov.uk/government/statistics/individual-insolvency-statistics-july-to-september-2021/commentary-individual-insolvency-statistics-july-to-september-2021
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1074600/SDRP_consultation_document_final_version.pdf
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Mortgage Standard Variable Rates (SVRs) 

SVRs are not usually required to track base rate and lenders can 
vary the interest rate in accordance with mortgage terms and 
conditions. Challenges are being made both to the fairness of 
variation terms and the validity of historic decisions to vary and 
these are currently being considered by FOS (further complaints 
or litigation could follow if these are seen to be successful).   

 

To the extent firms have any FOS complaints, engage 

with FOS to help their understanding of the reason 
behind SVR variation over the years. 

 

 

Business Banking Resolution Service (BBRS) 

The BBRS has published its annual report for the year ended 31 
December 2021 and updated reporting data (as of 30 June 2022). 
Points of interest include: 

(1) As of 30 June 2022, the BBRS has had 829 cases (117 of 

which were live and 712 had been closed). Most of the 
cases (490) related to historic complaints 

(2) 27 cases had been referred to the banks for the 
conciliatory case process (a feature which enables 
ineligible cases to be reviewed by the BBRS if the bank 
agrees). Of these, 7 were taken forward and 19 did not 

progress (the remaining 1 is under consideration) 
(3) Out of 16 cases which had been determined (no further 

scope for appeal), 2 were upheld, 12 were partially 
upheld and 2 were not upheld (12 resulted in financial 
awards); and  

(4) More recently the BBRS is seeing more contemporary 
cases. 

 
The SME Liaison Panel has highlighted a number of concerns 
including: 

(1) There is a concern that the eligibility rules and the system 
for concessionary cases are not working as intended 

(2) The panel is concerned that the banks appear to have an 

effective veto on any changes to the scheme rules and 

will explore this with the BBRS and the banks 
(3) The BBRS has completed part one of a post 

implementation review (PIR) (to review how the BBRS 
was established).  

 

The Bank Liaison Panel has said that it is prioritising 
the following areas for further investigation: customer 
service, transparency of fees and care and 
understanding of the customer. 

The deadline for the historical claims to be registered 

with the BBRS is 14 February 2023. 

The second part of the PIR will examine the BBRS's 
operational effectiveness and was due to take place in 
in Summer 2022.   

Separately, the BBRS has appointed Sally Berlin as the 

new Chief Adjudicator, replacing Alexandra Marks who 

stepped down for personal reasons. 

 

BBRS reporting data as at 
30 June 2022 

BBRS PIR report 

BBRS Annual Report 

 

https://thebbrs.org/news/bbrs-reporting-data-as-of-the-close-of-business-30-june/
https://thebbrs.org/news/bbrs-reporting-data-as-of-the-close-of-business-30-june/
https://thebbrs.org/wp-content/uploads/2022/02/PIR-Report-BBRS-Final-Issued-1.1-Report-with-appendices.pdf
https://thebbrs.org/wp-content/uploads/2022/05/BBRS-2021-Annual-Report.pdf
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Fee caps on claims management companies (CMCs) and 

claims management activities 

In March 2022 (PS21/18) restrictions on the fees CMCs can 
charge for managing claims about non-PPI financial products and 
services in an effort to curb ‘excessive charging’ were introduced. 
CMCs are allowed to charge consumers 30% of the redress they 
are awarded if this is under £1,500. The system is tiered and the 
fee will drop to 15% for redress of £50k or above. The cap does 

not apply to activity that relates to litigation if the claim has 

already been determined or dismissed by the redress system. 

The cap may have a bearing on the number of spurious 
complaints/claims that firms receive, although the scope of the 
cap is not as wide as first proposed and does not apply to PPI 
products.  

The FCA intends to monitor the cap’s effects on the 

CMC market and consumers through regulatory 
returns and ongoing supervisory work. If the FCA finds 
evidence of excessive charging, it will review the fee 
cap and disclosure rules after they have been in force 
for two years. Further we understand that the 
Consumer Redress Association has applied for judicial 
review in respect of PS21/18 and is currently awaiting 

the outcome. 

The SRA is also considering the introduction of a fee 
cap for law firms for PPI/claims management activities. 
In its recent Business Plan and Budget 2022/23, the 
SRA has said that it plans to publish a consultation 
between November 2022 and October 2023. 

FCA update 

FCA PS21/18 

SRA warning notice 2019 

SRA Business Plan and 
Budget 2022-23 

SRA guidance 

 

Greenwashing of products and services  

The growing appetite for sustainable investing has led to concerns 
about ‘greenwashing’ – that is, making false or misleading claims 
about environmental practices, performance or products. There is 
a risk that such products could be mis-sold and this could lead to 

consumer claims via FOS and/or litigation.  

As well as complaints being made to FOS and/or regulatory action 
by the FCA, firms should also be prepared for interaction from 
other regulators such as the ASA.   

Where green products are developed and sold, 
rigorous processes should be in place regarding 
product design, consumer communications and 
monitoring of product outcomes to limit the potential 
for complaints and litigation to arise. Also see the 

climate-related disclosures entry in our Financial 
Services Regulatory Investigations and Enforcement 
horizon scanning report.  

Eversheds Sutherland ESG 
hub 

 

Cryptoasset complaints  

The lack of regulation in recent years and the collapse in the 
value of crypto will likely lead to an increase in crypto-related 
complaints/litigation including claims for mis-selling, fraud and 
market manipulation. In particular, FOS has noted an increase in 
complaints about fraud and scams that involved cryptocurrencies. 

There may also be an increase in complaints/claims against 
financial advisers (e.g. for mismanagement of crypto asset 

investments).  

 

Note that the Advertising Standards Authority (ASA) 

has recently released guidance on cryptoassets. Until 
some forms of cryptoassets are brought into regulation 
by the FCA, all unregulated cryptoassets will continue 
to be subject to the Advertising Code. Following the 
date on which the FCA takes on responsibility for 
regulation of most forms of cryptoassets, the ASA will 

nevertheless continue to retain oversight across all 

forms of cryptoasset advertising. See the regulation of 
cryptoassets entry in our Financial Services Regulatory 
Investigations and Enforcement horizon scanning 
report for further information. 

ASA guidance 

Eversheds Sutherland 
crypto hub 

 

https://www.fca.org.uk/news/press-releases/fca-psr-publish-updated-evidence-cash-access
https://www.fca.org.uk/publication/policy/ps21-18.pdf
https://www.sra.org.uk/solicitors/guidance/payment-protection-insurance-ppi-claims/
https://www.sra.org.uk/globalassets/documents/sra/consultations/consultation---business-plan.pdf?version=49931c
https://www.sra.org.uk/globalassets/documents/sra/consultations/consultation---business-plan.pdf?version=49931c
https://www.sra.org.uk/solicitors/guidance/conduct-disputes/
https://www.eversheds-sutherland.com/global/en/what/industries/esg/financial-services.page
https://www.eversheds-sutherland.com/global/en/what/industries/esg/financial-services.page
https://www.asa.org.uk/advice-online/cryptoassets.html
https://www.eversheds-sutherland.com/global/en/what/practices/financial-law/blockchain-cryptoassets.page
https://www.eversheds-sutherland.com/global/en/what/practices/financial-law/blockchain-cryptoassets.page
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FCA ban on discretionary commission models  

Discretionary commission models which incentivise car dealers 
and brokers to raise customers’ financing costs have been banned 
since 28 January 2021. The ban has already led to an increase in 
complaints regarding the use of such models in the past and has 
resulted in litigation.   

Whilst it is early days, FOS appears to be disapproving 

of discretionary commission models finding against 
lenders on the basis of a breach of CONC 4.5.2G, and 
awarding the return of commission or the difference in 
charges (whichever is the higher). It is likely 
investigator decisions will be escalated to Ombudsman 
level, and potentially could be challenged further on a 
judicial review. It is yet to be seen whether FOS will 

nuance its approach in any way.  It is also yet to be 

seen what the FOS will do on time-bar. 

There was interaction from FOS in 2021 regarding the 
Court of Appeal's judgment in Wood & Pengelly. FOS 
invited firms to provide comments about how they 
consider the judgment relates to motor commission 

complaints. From the initial decisions, it appears that 
the FOS maintains that Wood & Pengelly does apply to 
motor finance, but are generally disapplying it on the 
facts on the basis that there are usually disclaimers 
around the motor dealers’ role. 

Firms may be interested to note that Wood & Pengelly 

has been listed on the Wider Implications Framework 

issues log (see separate entry). The FCA and FOS are 
keen to ensure a consistent and complementary 
approach on the interpretation and application of the 
case with respect to the different roles of the 
framework's members. 

Eversheds Sutherland 

briefing 

PS20/8 

FOS Wider Implications log 

Executive-level minutes 
(July 2022) 

 

Irresponsible and unaffordable lending  

Irresponsible lending is currently a focus for regulators with high 
cost credit/affordability marked as an issue to consider by the 
regulatory family in respect of the Wider Implications Framework 
(see separate entry). This is area which has seen increasing 

levels of complaints and levels may rise further given the increase 
to the cost of living.  

Whilst most relevant to high-cost short-term lending, increasingly 
complaints are being made about other products such as credit 
and store cards where credit limits are increased with limited 
further affordability checks being carried out. We have also seen 

Continue to consider the recommendations made to 
the FCA Board in the unsecured credit market as set 
out in the Woolard Review. These include: regulation 
of unregulated buy-now, pay later; ensuring 
availability of debt advice services; improving the 
credit information market; review of rules around 

forbearance (especially now with the costs of living 

pressures); and an increased focus on lenders meeting 
consumers needs’ for as long as they hold the product. 

Notably the FCA has also recently sent a Dear CEO 
letter to firms in the high-cost lending products 

FCA's findings 

Eversheds Sutherland 
briefing 

Woolard Review 

Dear CEO letter 

 

https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Commercial/FCA-policy-statement-motor-finance_070820
https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Commercial/FCA-policy-statement-motor-finance_070820
https://www.fca.org.uk/publication/policy/ps20-8.pdf
https://www.financial-ombudsman.org.uk/files/323933/2022-03-21-Wider-Implications-Framework-issues-log.pdf
https://www.financial-ombudsman.org.uk/files/324043/Meeting-minutes-Executive-level-Wider-Implications-Framework-25-July-2022.pdf
https://www.financial-ombudsman.org.uk/files/324043/Meeting-minutes-Executive-level-Wider-Implications-Framework-25-July-2022.pdf
https://www.fca.org.uk/news/press-releases/fca-highlights-concerns-when-credit-firms-allow-repeat-borrowing
https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Financial-services-and-dispute-investigation/High_Court_hands_down_judgment_in_first_irresponsible_lending_test_case
https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Financial-services-and-dispute-investigation/High_Court_hands_down_judgment_in_first_irresponsible_lending_test_case
https://www.fca.org.uk/news/press-releases/fca-publishes-woolard-review-unsecured-credit-market
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inconsistency around time bar by FOS, particularly on the three 

year rule.   

portfolio, setting out its views on the key risks of harm 

firms pose to customers and the markets in which they 
operate.   

Access to cash 

Cash is the second most frequently used method of payment in 
the UK and around 5.4m adults rely on cash to a great extent in 

their daily lives. Older people and those on lower income and 
people with certain physical and mental health problems are 

particularly likely to be affected if society went cashless. Firms 
who do not ensure a continuity of access to cash services may 
receive complaints/litigation (including claims of indirect 
discrimination), regulatory action and reputational damage. Key 
developments include:  

(1) The Financial Services and Markets Bill grants new 
powers to the FCA over the UK’s largest banks and 
building societies to ensure that cash withdrawal and 
deposit facilities are available in communities across the 
UK  

(2) The FCA has published new guidance setting out 
additional expectations for banks that are considering 

branch or ATM closures; and 
(3) The Access to Cash Pilots formally ended on 31 March 

2021 with agreement that the two Bank Hubs (in 
Cambusland and Rochford) be extended to May 2023. 

Keep a watching brief on complaints and litigated 
cases. Complaints teams should also take time to 
review policies and procedures, to educate client-

facing staff on indirect discrimination and to ensure 
that when a provision, criterion or practice is 
highlighted as being detrimental to those with a 

protected characteristic, action is taken swiftly. 

The Bill had its second reading on 7 September 2022 
and is now at Committee Stage. A report to the House 
of Commons is due by 25 October 2022. It could 

receive Royal Assent as early as Spring 2023. 

 

 

FCA: The future of access 
to cash  

Financial Services and 

Markets Bill 

FCA guidance 

 

 
 

https://www.fca.org.uk/firms/access-to-cash
https://www.fca.org.uk/firms/access-to-cash
https://bills.parliament.uk/bills/3326
https://bills.parliament.uk/bills/3326
https://www.fca.org.uk/publications/finalised-guidance/fg22-6-branch-and-atm-closures-or-conversions
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Fee caps for law firms - claims management activities  

In 2017, the SRA stated that it was concerned with the handling 
of PPI complaints by SRA regulated firms and individuals. One 
concern was that firms were charging unreasonable costs for a 
limited amount of work contrary to fiduciary and regulatory 
duties. A 20% fee cap for PPI was introduced (effective from 10 
July 2018).  

In March 2022, the FCA introduced a cap on CMC fees in relation 

to claims for financial products and services (see separate entry). 
Following the FCA’s proposals, the SRA published a discussion 
paper in July 2021 on whether to restrict fees. The SRA made 
clear that any rules will not apply to reserved legal activities such 
as the conduct of litigation. The SRA considers that the FCA’s 
proposal (as it was then) should be its starting point.   

Any caps on the fees charged by claimant law firms 

could reduce the number of complaints/claims and/or 
costs exposure for firms. 

The SRA had intended to publicly consult in Autumn 
2021/early 2022. In its recent Business Plan and 
Budget, the SRA has set out that proposed 
commitments for 2022-23 include consulting on rules 
to protect consumers from excessive fees during 

certain financial claims. The draft business plan 

suggests that this will happen during the period 
November 2022 and October 2023.   

 

SRA warning notice 2019 

SRA Business Plan and 
Budget 2022-23 

 

Consultation on revised complaints scheme for complaints 
against the regulators  

In July 2020, the Bank of England, FCA and PRA published a joint 
consultation paper on complaints against the regulators. The 
paper included proposals for: making the scheme more user-

friendly so as to be more accessible, and providing a more 
detailed description of the regulator’s approach to goodwill 
payments, to help complainants understand what they can and 
cannot expect from the scheme. The Complaints Commissioner 
has expressed a number of observations and reservations about 
the revised scheme.  

The consultation will be of interest to firms who may 
be a potential or actual complainant under the 
scheme. The finalised Complaints Scheme was due to 
be published at the end of April 2022 but the FCA has 
updated its website to say that following the 

publication of the Interest Rate Hedging Product 
review and the report from the Office of the 
Complaints Commissioner on the FCA’s handling of 
complaints in relation to a recent case, it intends to 
finalise the revised Complaints Scheme and aims to 
publish the policy statement shortly. Further news is 
awaited. 

Consultation paper 

Complaints Commissioner 
response 

FCA update 

 

Rules extending SME access to FOS  

In 2019, the scope of FOS was extended to permit small and 
medium-sized enterprise access to FOS. The FCA had planned to 
start a post-implementation review of the rules, however it has 

decided to delay the review because COVID-19 has had a 

significant effect on SMEs and the full impact is not yet known. 

The FCA is due to reassess the position by April 2023 
and will include upcoming developments with SME 
complaints within the scope of review. The FCA will 
also engage with FOS on its insights from current 

handling of SME complaints. 

FCA update 

PS18/24 

 

https://www.sra.org.uk/solicitors/guidance/payment-protection-insurance-ppi-claims/
https://www.sra.org.uk/globalassets/documents/sra/consultations/consultation---business-plan.pdf?version=49931c
https://www.sra.org.uk/globalassets/documents/sra/consultations/consultation---business-plan.pdf?version=49931c
https://www.fca.org.uk/publication/consultation/cp20-11.pdf
https://frccommissioner.org.uk/wp-content/uploads/Response-to-CP20-11-for-publication.pdf
https://frccommissioner.org.uk/wp-content/uploads/Response-to-CP20-11-for-publication.pdf
https://www.fca.org.uk/publications/consultation-papers/cp20-11-complaints-against-regulators-fca-pra-boe
https://www.fca.org.uk/news/statements/workstreams-updates#sme-access-fos
https://www.fca.org.uk/publications/policy-statements/ps18-24-approach-final-regulatory-technical-standards-and-eba-guidelines-under-revised-payment
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FOS strategic priorities and budget 

FOS has three strategic priorities to 2025:  
(1) Enhancing its service 
(2) Preventing complaints and unfairness arising; and 
(3) Building an organisation with the capabilities it needs for 

the future.  
To date, FOS considers that it has made real progress against its 
targets. Key highlights include:  

(1) Cutting the unallocated backlog of cases from around 

90,000 to 37,000  
(2) Reducing total stock of cases from 164,529 to 112,000 
(3) Resolving 218,740 cases against a target of 220,000 

(over 14,000 more cases than it set out to when taking 
into account the 16,000 Amigo cases it is unable to 

progress)  
(4) Improving productivity by 12%; and 
(5) Continuing the roll-out of technology improvements. 

 

In 2022/23 FOS is focussing on investing to make a 

step change in the performance of FOS, implementing 
its Action Plan, and continuing to shorten its queues. 

 

FOS Annual Report 

FOS “Taking us to 2025” 
strategy 

FOS Strategic plans and 
budget 

FOS 2022/23 plans and 
budget  

FOS Action Plan 

 

 

 

Wood & Pengelly - wider risk  

The Court of Appeal cases of Wood & Pengelly involved large 

undisclosed ("fully secret") commissions paid to a commercial 
mortgage broker and the court held that on the facts of the case 
the customer was entitled to rescind the mortgage. The 
regulatory family consider the issues arising out of the judgment 
to be potentially applicable in other intermediated sales of 
financial services involving commissions.   

The regulatory family (Wider Implications Framework) 

have listed this case on its Wider Implications 

Framework issues log (see separate entry). The FCA 
and FOS are keen to ensure that a consistent and 
complementary of Wood & Pengelly with respect to the 
different roles of the framework's members.   

Wider Implications 

Framework issues log 

Wood & Pengelly judgment 

 

Proposal to shorten complaint response waiting times  

In 2021, the Government published a consultation paper on 
reforming competition and consumer policy. Included in the paper 
was a proposal to shorten complaint waiting times in markets 

where alternative dispute resolution is mandatory. The responses 

to the consultation were mixed and the Government has recently 
confirmed it will not impose a standardised four-week limit for 
businesses to resolve complaints informally prior to ADR.  

Although the Government decided not to impose a four 
week complaint response time, it will continue to 
engage with regulators individually and through the 
Consumer Forum to explore the case for reducing the 
current informal upper time limit of eight weeks for 

businesses to resolve complaints before taking a 
dispute to ADR, while also ensuring appropriate 
safeguards are put in place for complex cases. 

Consultation document 

Consultation response 

 

 
 

https://www.financial-ombudsman.org.uk/who-we-are/governance-funding/annual-reports-accounts
https://www.financial-ombudsman.org.uk/who-we-are/future-strategy
https://www.financial-ombudsman.org.uk/who-we-are/future-strategy
https://www.financial-ombudsman.org.uk/who-we-are/governance-funding/strategic-plans-budget
https://www.financial-ombudsman.org.uk/who-we-are/governance-funding/strategic-plans-budget
https://www.financial-ombudsman.org.uk/who-we-are/governance-funding/action-plan-2021
https://www.financial-ombudsman.org.uk/who-we-are/governance-funding/action-plan-2021
https://www.financial-ombudsman.org.uk/who-we-are/governance-funding/action-plan-2021
https://www.financial-ombudsman.org.uk/files/323933/2022-03-21-Wider-Implications-Framework-issues-log.pdf
https://www.financial-ombudsman.org.uk/files/323933/2022-03-21-Wider-Implications-Framework-issues-log.pdf
https://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWCA/Civ/2021/471.html&query=(.2021.)+AND+(EWCA)+AND+(Civ)+AND+(471)
https://www.gov.uk/government/consultations/reforming-competition-and-consumer-policy
https://www.gov.uk/government/consultations/reforming-competition-and-consumer-policy/outcome/reforming-competition-and-consumer-policy-government-response
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