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Welcome

The purpose of this bulletin from Eversheds Sutherland’s 
banking litigation team is to provide a quarterly update and 
analysis of the latest cases relating to court orders, with a 
focus on the practical implications arising from them for third 
parties and, in particular, financial institutions. The bulletin will 
concentrate on those orders more commonly encountered 
by financial institutions (such as freezing orders, Norwich 
Pharmacal/Bankers Trust orders, third party debt orders and 
search orders) with the cases selected on the basis of their 
relevance to clients and practitioners in England and Wales.

If any of the cases are of particular relevance to you or your 
institution, we would be delighted to discuss them further 
with you. Please contact either the relevant contributor whose 
details can be found at the bottom of the update or senior 
members of the banking litigation team whose details are set 
out at the end of the bulletin.
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August 2017 update

Amongst the decisions covered in this 
quarter’s Eversheds Sutherland Court 
Orders Update bulletin, there are two 
which are particularly noteworthy.

First, in Kevin Taylor v Van Dutch Marine 
Holding Ltd & Ors [2017] EWHC 636 
(Ch) (see page 6), the English court 
has confirmed that a secured creditor 
does not need to seek a variation of 
a freezing order in order to enforce 
its security over a defendant’s frozen 
assets. Such enforcement is not an asset 
disposal by the defendant but rather the 
independent exercise of the secured 
creditor’s property rights for which no 
permission is required. This is a welcome 
clarification, especially for financial 
institutions, in light of previous case 
law which had suggested that financial 
institutions were under “a duty” to apply 
to court to seek a variation to realise 
such security interests. This judgment 
should also go some way to deter overly 
zealous claimants who often look to 
block attempts by banks to realise their 
security interests.

Secondly, the English court continues 
to recognise and develop potential 
tortious causes of action against 
third parties who seek to assist or 
aide defendants in avoiding the 
consequences of adverse judgments 
and court orders. In Marex Financial 
Limited v Carlos Sevilleja Garcia [2017] 
EWHC 918 (Comm) (see page 8) the 
court recognised the potential for a 
cause of action in tort for knowingly 
inducing and procuring a violation of 
a claimant’s rights under a judgment 
(where a third party had allegedly 
assisted the defendants in making the 
defendants’ assets judgment‑proof 
between the handing down of a draft 
judgment and the claimant obtaining a 
consequential post‑judgment freezing 
order). The recognition of this tort 
(and the widening application of the 
similar tort of intentionally causing 
loss by unlawful means) continues the 
development of the remedies available 
under English law to claimants to tackle 
defendants, and third parties who 
assist them, who attempt to avoid the 
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David Flack
Partner, Eversheds Sutherland

consequence of judgments and interim 
orders (see also, for example, the case 
of JSC BTA Bank v (1) Khrapuniv and (2) 
Ablyazov [2017] EWCA Civ 40 covered in 
Eversheds Sutherland’s May Court Order 
bulletin – available here. This case also 
explored the application of the tort of 
conspiracy to injure by unlawful means 
in the context of a third party allegedly 
knowingly assisting the defendant 
breaching the terms of a freezing order). 
In terms of the impact on financial 
institutions, claimants who fail to make 
a recovery from defendants may seek to 
lay responsibility at the door of financial 
institutions or other intermediaries. We 
recommend that financial institutions 
follow the development of the English 
court’s widening jurisdiction in this 
regard. This is because of the risk, in 
having to police the operation of freezing 
orders made against their customers day 
in and day out, that creative claimants 
will look to recover against the financial 
institution using these expanding 
theories of tortious liability by alleging 
knowing assistance (albeit this will 
remain hard to prove in practice).

5
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http://www.eversheds-sutherland.com/global/en/what/practices/litigation-dispute-management-law/publications/banking-litigation-zmag.page


6

Kevin Taylor v Van Dutch Marine Holding 
Ltd & Ors [2017] EWHC 636 (Ch)

High Court confirms secured creditor entitled 
to enforce security over assets subject to a 
freezing order

6
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Facts of the case

–  The Claimant (“C”) obtained judgment against four 
Defendants for substantial sums and obtained 
freezing orders against them.  TCA Global Master 
Fund LP (“TCA”) was a secured creditor of the 
second defendant (“D2”) under a debenture in 
relation to a facility agreement.  The debenture 
contained, inter alia, a fixed charge that extended to 
specified property.

–  TCA entered into an agreement with a further party 
to transfer to it certain assets which were subject 
to the fixed charge.  This would follow the taking of 
enforcement action by TCA against D2 to recover 
amounts owed to it.  In view of the freezing order, 
TCA requested that C consent to it enforcing the 
debenture.  C did not agree.  TCA therefore applied 
to court to amend the freezing order to provide 
that nothing in the order would prevent or restrict it 
from enforcing any rights it might have pursuant to 
the facility agreement or debenture.

–  C opposed the application on the ground that any 
variation of the freezing order should be delayed 
until the true position as to ownership of the assets 
subject to the fixed charge had been determined.

The decision

–  Mann J considered the case of Gangway Ltd v 
Caledonian Park Investments (Jersey) Limited [2001] 
2 Lloyds Rep 215 in which a bank applied to vary a 
freezing order for similar reasons to TCA.  In that 
case, Coleman J observed that the bank “adopted 
exactly the right course in coming to court to get 
the order varied so as to permit it to realise its 
security interest in the properties. But that is the 
limit of its duty”.

–  Mann J disagreed that a secured creditor was under 
any duty to apply for a variation of a freezing order 
prior to enforcement of its security.  This is because 
(i) enforcement is not a disposal by the defendant 
but an exercise of the secured creditor’s own 
independent rights and (ii) a freezing order generally 
operates personally against a defendant and does 
not give security to a creditor or operate so as to 
affect the genuine rights of third parties over their 
assets.

Court orders update
Cases, analysis and practical advice

–  Mann J also held that there was no reason why a 
dispute as to ownership of the assets subject to the 
freezing order should prevent TCA from enforcing 
its rights.  If it turned out that D2 did not have title 
to them, then although TCA would have interfered 
with the property rights of others, there would 
nevertheless have been no infringement of the 
order since no disposal would have been made by 
the defendants.

Analysis and practical advice

–  The judgment is welcome confirmation that in 
a normal enforcement situation which does not 
involve anything which could be properly classed 
as a disposal by the defendant, a secured creditor 
(such as a mortgagee) does not need to seek a 
variation of a freezing order.

–  However, a third party’s action would be a breach 
of a freezing order where (i) such action could be 
said to amount to aiding or abetting a breach of 
the order by the defendant or (ii) where the third 
party’s actions properly fall to be treated as acts of 
the defendant (e.g. where a defendant is able to 
deal with assets held by a third party as if they were 
its own).

–  In complex cases, it may therefore still be the case 
that creditors wish to adopt a safety first approach 
and seek a variation prior to taking any steps in 
relation to frozen assets.  The court in this case 
indicated that it would be sympathetic to such 
applications.



888

Marex Financial Limited v 
Carlos Sevilleja Garcia [2017] 
EWHC 918 (Comm)

Claimant found to have the better of the 
argument that director who stripped a company 
of its assets in order to prevent it from meeting 
a judgment is liable in tort for (i) knowingly 
inducing and procuring another to act in violation 
of rights under a judgment and (ii) causing loss by 
unlawful means

8
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Facts of the case

–   In July 2013, Marex Financial Limited (“C”) 
succeeded in its claim against two British Virgin 
Island (“BVI”) companies (the “Companies”) 
controlled by Carlos Sevilleja Garcia (“D”) and was 
awarded sums in excess of US$5 million.

–   The draft judgment was handed down on 19 July 
2013 and the final judgment on 26 July 2013.  A 
freezing order was then obtained by C against the 
Companies on 14 August 2013.  The Companies 
made disclosure of their assets pursuant to the 
freezing order stating them to be approximately 
US$4,500.

–   C brought proceedings against D, alleging he had 
procured the transfer of in excess of US$9.5 million 
out of the Companies’ accounts held in England 
between the draft judgment being handed down 
and the freezing order being granted.  C claimed 
D was accordingly liable in tort for (i) knowingly 
inducing and procuring the Companies to act in 
wrongful violation of C’s rights under the judgment 
and/or (ii) intentionally causing loss to C by unlawful 
means.

–   D challenged jurisdiction and the judgment 
addresses that challenge.

The decision

Mr Justice Knowles found, inter alia, that C had the 
better of the argument as to:

–  the existence of the tort of knowingly inducing and 
procuring a violation of rights under a judgment;

–  a breach of fiduciary duty (in this case asset 
stripping) and the relevant provisions of BVI 
company law, both being “unlawful means” for the 
purposes of the tort of intentionally causing loss by 
unlawful means; and

–  the principle of no reflective loss1 not applying in 
these circumstances (i.e. to a creditor) on the basis 
that these torts would otherwise have little practical 
application.

Analysis and practical advice

–  While this was only an interim hearing, it is clearly 
good news for creditors (particularly those without 
the benefit of a pre‑judgment freezing order), since 
it provides a potential further means of recovery in 
addition to any rights under insolvency law.

–  At the hearing, Counsel for D suggested that a tort 
of accessory liability in relation to the non‑payment 
of judgment debts had the potential for altering the 
basis on which freezing orders are granted post‑
judgment.  Knowles J questioned whether the facts 
of the case were so widespread that the tort would 
be invoked widely and, in any event, did not accept 
this as a basis on which to decline to recognise the 
tort.

–  Given the potential remedies in tort against them 
personally, parties dealing with assets post‑
judgment (such as directors) should give careful 
consideration to (i) the likelihood of such assets 
being the subject of any post‑judgment freezing 
order and (ii) whether any disposal of them raises 
the risk of the defendant entity being unable to 
satisfy the judgment debt, which could in turn give 
rise to liability to the relevant parties.

Court orders update
Cases, analysis and practical advice

1  I.e. where a company suffers loss caused by a breach of duty owed to it, only the company (and not, 
for example, a shareholder) may sue in respect of that loss.
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R (Merida Oil Traders Ltd) v 
Central Criminal Court & Ors 
[2017] EHWC 747 (Admin)

High Court finds production order ordering the 
creation of cheques for the sole purpose of seizure 
of the funds represented by them to be unlawful
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Facts of the case

–  The claimants (“Cs”) traded derivatives through a 
broker (“B”) on the Intercontinental Exchange (“ICE”) 
in London.  In May 2015, a suspicious transaction 
report was made by ICE to the Financial Conduct 
Authority concerning the trading activities of the Cs 
(the “2015 STR”).

–  In February 2016, the City of London police (“CoLP”) 
began a money laundering investigation.  B decided 
to terminate its relationship with the Cs.  B obtained 
the consent of the National Crime Agency (“NCA”) 
and CoLP to liquidate the Cs’ positions, but not 
to repay any funds back to the Cs.  At the request 
of the CoLP, B also raised cheques for the closing 
balances payable to the Cs (the “Cheques”).

–  The CoLP applied, without notice, for production 
orders under section 345 of the Proceeds of Crime 
Act 2002 (“POCA”), requiring B to produce material 
relating to the Cs’ accounts, including the Cheques.  
The applications were granted and the Cheques 
seized by the CoLP.  The CoLP also later applied for 
an order under section 295 of POCA authorising 
the continued detention of the Cheques.  This was 
also granted.

–  Judicial Review proceedings were brought by 
the Cs, challenging the procedure by which 
the Cheques were ordered to be produced, 
subsequently seized and then detained.

The decision

The High Court held that:

–   the production orders were unlawful because 
contrary to section 346 of POCA, the Cheques 
themselves were “not capable of being of value to a 
money laundering investigation”, nor could they be 
said to have been “sought for the purposes of such 
investigation”;

–   the seizure of the Cheques and order for their 
further detention were also unlawful because 
section 294 of POCA only provides for this in 
respect of funds which have been lawfully seized 
in the first instance.  In this regard, the court noted 
that “it cannot have been intended that the power 
to seize cash [under POCA] should be exercisable 
where the person to whom the cash belongs is 
not itself in possession of the cash, has not chosen 
to convert its property into cash and did not even 
know that this was being done”;

–   there was no proper basis for making the 
application for the production order on a without 
notice basis as there was no risk that if the Cs 
were given notice (i) the funds would be dissipated 
(because the NCA had not consented to their 
return to the Cs by B) or (ii) material specified in the 
application would be altered or destroyed; and

–   the CoLP had breached its duty of disclosure, 
including (i) not providing the court with a copy of 
the 2015 STR but rather an “unfair and inaccurate” 
description of what it was said to have reported, 
and (ii) not explaining to the court that it “had asked 
for the cheques to be created in order to invoke 
the favourable summary process for civil recovery 
provided for in Chapter 3 of Part 5 of POCA in 
circumstances where those provisions could not 
otherwise have been relied on”.

Analysis and practical advice

–   This is a further case highlighting the importance 
when responding to voluntary requests and court 
orders of giving careful consideration (regardless of 
the originating party) as to whether such request/
order has been properly made/obtained, including 
for example in view of:

–   the process followed and whether this was 
appropriate in the circumstances and, if not, 
whether it has resulted in any unfairness;

–   where the request/scope is made pursuant to a 
statutory regime, whether it is within the scope 
of such regime;

–   the completeness and accuracy of any material 
on which the request/order is based (where 
a document forms the basis upon which an 
application is made (such as the 2015 STR in this 
case), the default position should be that that 
document is before the court); and

–   what it is that is being requested/ordered.

–   Practitioners should be particularly alive to novel 
approaches to requests and orders which appear to 
circumvent protections which might otherwise be 
afforded to affected parties.

Court orders update
Cases, analysis and practical advice
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The National Crime Agency v N 
and The Royal Bank of Scotland 
[2017] EWCA Civ 253

High Court clarifies the interplay between 
POCA and the court’s inherent jurisdiction to 
grant interim relief

12
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Facts of the case

–  Part 7 of POCA imposes requirements on financial 
institutions where they know or reasonably suspect 
a customer’s account contains criminal property.  
Where this is the case, financial institutions need 
to seek and receive consent from the NCA before 
carrying out any transactions in respect of such 
property, or otherwise risk committing a criminal 
offence.

–  N held business accounts with The Royal Bank of 
Scotland (“D”).  The main accounts experienced 
a high volume of transactions and had an annual 
turnover of approximately £700 million.  In light 
of suspicions that the credit balances constituted 
criminal property, D froze the accounts and sought 
the consent of the NCA to return the funds to N.  
The NCA provided consent.

–  Meanwhile, N applied for an interim injunction 
requiring D to operate the frozen accounts to 
satisfy past payment instructions, and an interim 
declaration that D would not be committing any 
criminal offence by complying with the orders 
sought.  At first instance, Burton J granted the 
application via a series of orders in light of (i) the 
very substantial loss which the freezing of N’s 
accounts would cause it and (ii) the NCA having 
given its consent in terms to the return of the 
funds to N (this satisfied Burton J “that there is 
no evidence known to the NCA that the monies 
being so transferred with its consent are criminal 
property”).

–  The NCA appealed claiming, inter alia, that there 
was no jurisdiction to grant the injunctions and 
declarations which interfered with the statutory 
regime mandated under POCA.

The decision

The interim injunction

The jurisdiction of the court to grant interim relief 
was not ousted by POCA.  However, the statutory 
regime is highly relevant to the exercise of the court’s 
discretion and this could not be “displaced merely 
on consideration of the balance of convenience as 
between the interests of the private parties involved.  
The public interest in the prevention of money 
laundering as reflected in the statutory procedure had 
to be weighed in the balance and in most cases is 
likely to be decisive.”

The interim declarations

–  It was not appropriate for Burton J to have granted 
the declarations because:

–  the question of whether N would commit any 
criminal offence in making the transactions was 

a substantive law question that only permitted a 
final rather than an interim answer; and

–  even assuming an interim answer could be 
given, the court would require a high degree of 
confidence in the applicant’s entitlement before 
relief could be granted (this was not borne out 
by the evidence in this case, e.g. it could not be 
implied from the consent of the NCA to return 
the funds to N that there was no evidence that 
the funds represented the proceeds of crime 
since there may be several reasons why consent 
was given that would not necessarily imply that 
no criminality was involved).

–  The parties are awaiting the outcome of an 
application for permission to appeal to the Supreme 
Court.

Analysis and practical advice

–   This decision provides welcome clarification from 
the Court of Appeal as to the interplay of the 
statutory regime and the court’s inherent powers 
to grant interim relief.  It will hopefully reduce the 
instances of financial institutions being caught up 
in satellite litigation following a disclosure.  This 
is because it now appears that it will only be in 
exceptional circumstances, for example, where a 
financial institution has acted in bad faith, that a 
customer will likely be able to persuade a court to 
compel the institution to carry out transactions in 
circumstances (i) where it is awaiting consent from 
the NCA, or (ii) where consent has been granted but 
the customer wishes the financial institutions to do 
something else with the monies, i.e. other than the 
act for which consent was granted.

–  When faced with the competing interests of 
different parties, financial institutions should remain 
neutral and promptly engage with the NCA to try to 
find a mutually acceptable solution.  In this regard, 
the reassurance by the NCA that in cases of urgency 
it will respond promptly to requests for consent 
should mitigate the risk of injustice.  This does 
suggest, however, that when making a disclosure 
a financial institution should give careful thought 
as to whether the circumstances may be urgent 
(in the sense of possible issues for the underlying 
customer) such that this needs to be drawn 
expressly to the NCA’s attention.

–  However, the pending increase in the length of 
the statutory moratorium period2 from 31 days to 
186 days may leave more scope for the balance of 
convenience to be tipped in favour of the customer.  
This is particularly so given financial institutions 
generally lack the resources to ascertain whether 
something is/is not criminal property in advance of 
making a disclosure.

Court orders update
Cases, analysis and practical advice

2  I.e. the period pending consent from the NCA during which dealing in property 
which is the subject of a suspicious transaction report is prohibited.
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RAKIA & Ors v Bestfort Development LLP 
& Ors [2017] EWCA Civ 1014

Court of Appeal clarifies test for showing 
existence of a respondent’s assets that could be 
subject to a worldwide freezing order (“WFO”)
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Facts of the case

–  The applicants brought claims in the Republic of 
Georgia and the UAE against a former director for 
breach of fiduciary duty and fraud.

–  The applicant applied to the High Court for inter 
alia WFOs in respect of various entities under the 
Chabra jurisdiction.

–  The appeal of the decision at first instance chiefly 
concerned:

1    the test for establishing whether a respondent 
in fact has assets that will be caught by a 
freezing order (including a WFO); and

2    whether a risk of dissipation was negated by 
(i) a respondent’s compliance with a previous 
costs order and/or (ii) the applicant’s delay in 
applying for a freezing order.

The decision

The Court of Appeal (“CoA”) held that:

1     the correct test for showing that a respondent 
has assets that will be caught by a freezing order 
is whether there are “grounds for believing” that 
the respondent has or is likely to have such asset, 
as opposed to the higher test of whether it is 
“likely”; and

2     where there is a risk of dissipation, this is not 
negated by (i) compliance with a court order in 
circumstances where such a risk has already been 
found to exist (although the CoA noted that a 
previous failure to obey court orders could invite 
adverse inferences) or (ii) any delay in applying for 
the freezing order.

Analysis and practical advice

–  The judgment clarifies that while it is not enough 
for an applicant simply to assert that a respondent 
must have assets somewhere on the basis that he 
is apparently wealthy, an applicant is equally not 
required to go as far as identifying a respondent’s 
assets since, prior to any disclosure, he will not 
always know of their existence.

–  The case is also of interest for the CoA’s approach 
to the issue of delay which appears to have been 
discounted in view of the “undoubted” risk of 
dissipation.  This compares to the approach of 
Roth J in Anglo-Financial v Goldberg [2014] EWHC 
3192 (Ch) in which he found an albeit much longer 
delay of four years to be “a significant factor in 
the balance when assessing whether there is a 
real risk [of dissipation]”.  The CoA’s comments in 
the present case cast doubt on the weight to be 
attached to delay going‑forward with the court 
observing that:

–  “it is the fact of the risk rather than a claimant’s 
apprehension of it that should govern the 
court’s decision”; and

–  to argue that there is no risk because a 
respondent would otherwise have taken 
advantage of the delay to dissipate his assets, 
“assumes the [respondent] is already of dubious 
probity and it is a curious principle that would 
allow such a respondent to rely on his own 
dubious probity to avoid an order being made 
against him”.

Court orders update
Cases, analysis and practical advice
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Latin American Investments v Maroil Trading 
& Anor; Oceanic Trans Shipping v Maroil 
Trading & Anor [2017] EWHC 1254 (Comm)

High Court rules that the meaning of a money 
judgment for the purpose of making a freezing order 
should not be narrowly construed and could include 
an order for the payment of money to a third party

16
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Facts of the case

–   Maroil Trading (“D1”), Latin American Investments 
(“C1”) and Ocean Trans Shipping (“C2”) were 
shareholders in two joint venture companies (the 
“JVs”).  The JVs were made available to Sea Pioneer 
Shipping Corporation (“D2”) under the shareholder 
agreement.

–   A dispute arose between the JVs and a third 
party which D1 and D2 settled.  C2 alleged that 
the dispute was settled, among other things, in 
breach of the shareholder agreement and at under 
value, and that it had suffered loss as a result of 
(i) a diminishment in the value of its shareholding 
and (ii) a failure to receive, whether by dividend 
or otherwise, payments owed to the JVs.  C2 was 
granted a freezing order in respect of its claim over 
the Ds’ assets.

–   On the return date, the Ds objected to the freezing 
order being continued. Their arguments included 
that a freezing order is only available for enforcing 
a money judgment which is the subject of the 
substantive claim.

The decision

–  Tear J agreed that a freezing order is only available 
in respect of an anticipated money judgment.  
However, he went on to hold that the meaning of 
a money judgment is not narrowly construed and 
could include an order for the payment of money 
to the JVs (whether by way of specific performance 
or damages), notwithstanding that it would not 
require any money to be paid to C2.

–   In coming to this conclusion, Tear J appeared 
to rely on the statement in Gee on Commercial 
Injunctions that “[t]here are no constraints … on 
the types of monetary relief which [the claimant] 
may seek: his claim may be for payment of a 
debt, or damages, or an account, or for statutory 
compensation.”

–  Tear J therefore continued the freezing order until 
trial.

Analysis and practical advice

The decision is a reminder of the wide‑ranging 
nature of freezing orders and that they are available 
in circumstances where the underlying dispute may 
not relate to the payment of sums directly to the 
claimant.  For example, a freezing order could in 
principle be sought by the FCA where it is bringing 
a claim on behalf of customers, e.g. in the context 
of an application for a restitution order under the 
Financial Services and Markets Act 2000 (“FSMA”) 
where a person or firm has breached a requirement 
of FSMA (or been knowingly concerned in a breach), 
or engaged in, or required or encouraged others to 
engage in, market abuse (sections 382 and 383 of 
FSMA respectively).

Court orders update
Cases, analysis and practical advice
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Octagon Overseas Limited & Anor v 
Alan Coates [2017] EWHC 877 (Ch)

The High Court reasserts the principle that, except in 
particular circumstances, interim injunctions must be 
incidental to an underlying cause of action
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Facts of the case

–  A number of occupational sub‑leaseholders applied 
to the First Tier Tribunal (Property Chamber) (“FTT”) 
for the appointment of a property manager.  This 
was granted with effect from 1 October 2016 (the 
“Management Order”).

–  The property manager (“R”) sought an injunction 
on 4 October 2016 in the County Court to enforce 
the Management Order because of concerns that 
certain steps had not been taken in accordance 
with it.  The injunction was granted and a penal 
notice attached to it.  The freeholder and head‑
leaseholder appealed to the High Court to have the 
injunction set aside.

The decision

The appeal was allowed and the injunction set aside.  
The court found, inter alia, that:

–  there was no underlying cause of action, nor any 
lacuna requiring the County Court to grant an 
injunction; and

–  by granting the injunction, the County Court had 
(i) gone beyond assisting with the enforcement 
of the Management Order, in circumstances 
where the Management Order expressly provided 
that R had liberty to apply to the FTT for further 
directions in the event it was not itself sufficient and 
(ii) provided R with new rights not provided by the 
Management Order.

Analysis and practical advice

–  The case is a reminder that, save in particular 
circumstances, injunctions are not freestanding 
but depend “on there being a pre‑existing cause 
of action” with the right to obtain an injunction 
being “merely ancillary and incidental” to such 
cause of action (per Lord Diplock in Siskana v Distos 
Conpania Neviera SA [1979] AC 210, 255).

–  The exceptions to this rule include freezing 
injunctions or injunctions granted for the purposes 
of preserving evidence.  These can be made in 
one jurisdiction, whilst the merits of a substantive 
claim are determined in another.  In addition, the 
courts have shown themselves prepared to grant 
injunctions in new areas where it is necessary and 
appropriate to do so to avoid an injustice, i.e. where 
there is a lacuna.  There therefore continues to be a 
development of the law in this area with the courts 
not “straightjacketed” by the dictum of Lord Diplock 
in Siskana.

–  The judgment also highlights the need to ensure 
the terms of any injunction (i) are clear so that a 
respondent knows what it needs to do/not do, and 
(ii) balance the need to protect the applicant’s legal 
or equitable rights with the risk of injustice to the 
respondent.  Applications for injunctions which are 
vague and/or too broad in scope risk being refused 
in the first instance, or alternatively struck down at 
any return hearing.
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Abbot Investments (North Africa) Ltd v 
Nestoil Ltd (Formerly Nestoil Plc) [2017] 
EWHC 119 (Comm)

Court orders payment into court of amount claimed 
where the Defendant’s case was “particularly weak” 
but did not satisfy the test for summary judgment
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Facts of the case

–  Abbott Investments North Africa (Ltd) (“C”) 
sold a company to Momentum Far East Pte 
(“Momentum”), pursuant to a sale and purchase 
agreement (the “SPA”).  Momentum then assigned 
its rights to Scorpio Mauritius (“Scorpio”).

–  Part of the consideration for the sale took the form 
of a loan note which was guaranteed by Nestoil 
Limited (“D”).  The loan note fell due for payment, 
but was not paid.  C claimed the sums due under 
the loan note from the D.

–  Following service of proceedings, (i) Scorpio 
purported to rescind the SPA; (ii) Momentum 
purported to rescind the loan note; and (iii) D 
contended that the effect of such rescissions was to 
discharge its liability under the guarantee.

–  C applied for summary judgment against D, arguing 
that there were no real prospects of establishing a 
right for Scorpio to rescind the SPA or Momentum 
the loan note.

The decision

–   Teare J held that it could not be said that D had “no 
real prospect of success”, and therefore refused C’s 
application for summary judgment.

–  However, in light of the “particularly weak” defence 
(i.e. one “very likely to fail”), Teare J held that it was 
appropriate to make a conditional order requiring D 
to pay almost 100 per cent of the amount claimed 
into court, failing which the court could enter 
judgment.

Analysis and practical advice

–  Even where a summary judgment application 
is unsuccessful, parties should be alive to the 
possibility of a conditional order being made in the 
alternative, e.g. a payment of money into court, 
or the taking of a specified step in relation to the 
claim/defence.

–  Any condition sought will need to “represent a 
proportionate and effective means of achieving 
that purpose”.  In this case, a payment of almost 
100 per cent of the amount claimed was found to 
be appropriate because the defence related to the 
totality of the claim.

–  The condition sought must also be capable of 
being complied with.  While a court might order a 
party which has no assets and which has ceased 
trading to make a payment into court where 
there is evidence that it would be able to raise the 
necessary funds, only in exceptional circumstances 
will it make such an order where a defendant can 
demonstrate that the order would probably stifle its 
ability to run a defence.
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