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ROUND UP OF 2021

January

Brexit (1st) End of the Brexit “transition phase” (occurred 11pm  
31 December), thus ending the future incorporation of all 
new EU laws, Regulations and Directives and European 
Court of Justice judgments into UK law.

Experts Court of Appeal found that where an expert has a retainer 
with a client which includes a duty to avoid conflicts of 
interest, this prevents another entity in the expert’s group 
of companies from acting against the same client in a 
separate but related arbitration. 

Secretariat Consulting Pte Ltd v A 
Company [2021] EWCA Civ 6

Delay and LADs Under the JCT Standard Building Contract where an 
extension of time is granted after a non-completion 
certificate has been issued, the contract administrator 
needs to issue a new non-completion certificate to deduct 
any remaining LADs.

McLaughlin & Sons Ltd v 
Linthouse Housing Associations 
[2021] SAC (Civ) 5

NEC New Facilities Management Contract Suite published by 
NEC.

February

Fire Safety
Limitation 

TCC allowed the claimant to amend their particulars of 
claim regarding defective cladding on a high rise building 
after the expiry of the limitation period. New claims were 
struck out in the Reply.

Martlet Homes Limited v Mulalley 
& Co Ltd [2021] EWHC 296 (TCC)

Jurisdiction Foreign jurisdiction clause did not prevent enforcement of 
an adjudicator’s award in England and Wales.

Motacus Constructions Ltd v 
Paolo Castelli SPA [2021] EWHC 
356 (TCC)

As the events of last year become a distant memory, here is a reminder 
of the main developments affecting construction law from 2021 –  
are you up to date?
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April

Limitation The Court of Appeal considered s.32 of the Limitation Act 
1980, which provides that the limitation period does not 
begin until facts relevant to the claim, which had been 
concealed by the defendant, could have been have 
discovered by the claimant using reasonable diligence. The 
Court ruled that a claimant that had entered into 
administration was permitted to use a lower standard of 
“reasonable diligence”.

OT Computers Ltd (in Liquidation) 
v Infineon Technologies AG [2021] 
EWCA Civ 501

Adjudication The TCC found that as the defendant had implemented a 
single payment process to deal with sums due under 
separate contracts, the separate contracts could be 
considered as a single contract for the purposes of 
adjudication under s.108 HGCRA 1996.

Delta Fabrication and Glazing Ltd 
v Watkin Jones & Son Ltd [2021] 
EWHC 1034)

March

VAT (1st) The domestic VAT reverse charge must be used for 
most supplies of building and construction services. 

Defects 
Insurance

The certificate of insurance for a newly built penthouse 
was not in the name of the purchaser, but in the name of a 
company owned and operated by the same shareholders 
and directors, the insurer was able to defend claim as name 
of insured did not include “and all associated companies”.

Sehayek v Amtrust Europe [2021] 
EWHC  
495 (TCC)

Fire Safety
Limitation

The TCC reminded claimants that the impending expiry of 
a limitation period did not alleviate their burden of proof in 
establishing a well evidenced case. 

Naylor v Roamquest [2021] EWHC 
567 (TCC)

Exclusion 
Clause 

The TCC found that the scope of an exclusion clause also 
excluded the consultant’s liability for breaches that were 
“fundamental, deliberate or wilful”.

Mott MacDonald Ltd v Trant 
Engineering Ltd [2021] EWHC 754 
(TCC)

Adjudication 
NEC

The TCC concluded that a notice of dissatisfaction with an 
adjudicator’s decision was valid, as it matched the 
requirements of clause 13 and Option W2 in the NEC  
ECC contract.

Transport for Greater Manchester 
v Kier Construction Ltd (t/a Kier 
Construction – Northern) [2021] 
EWHC 804 (TCC)
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May

Limitation The Supreme Court rules that if a cause of action accrues 
at midnight the limitation period starts the next day.

Matthew and Others v Sedman 
and Others [2021] UKSC 19

Adjudication Adjudicator entitled to fees even though they wrongly 
terminated their appointment, as their contract included a 
term allowing this.

Davies & Davies Associates Limited 
v Steve Ward Service (UK) Limited 
[2021] EWHC 1337 (TCC)

September

LADs as penalty Interest rate quadrupled on default so obviously 
extravagant, exorbitant and oppressive as to constitute  
a penalty.

Ahuja Investments Ltd v 
Victorygame Ltd [2021] EWHC 
2729 (Ch)

June

LADs The Supreme Court decides that accrued liquidated 
damages remain enforceable until termination if the 
Contractor has not completed the work and overturns the 
Court of Appeal’s decision. 

Triple Point Technology Inc v PPT 
Public Company Ltd [2021]  
UKSC 29

Professional 
negligence

The Supreme Court ends the “advice/information” 
distinction in determining what amounts to professional 
negligence.

Manchester Building Society v 
Grant Thornton UK LLP [2021] 
UKSC 20 

July

Building Safety
Limitation 

(5th) Building Safety Bill introduced into parliament. 

Collateral 
Warranties
Adjudication

An adjudicator’s decision was not enforced on the basis 
that the collateral warranty was not a “construction 
contract” and therefore did not have a statutory 
adjudication provision. The decision turned on the 
interpretation of the collateral warranty and timing of  
its execution. This decision has been appealed.

Toppan Holdings Limited v Simply 
Construct (UK) LLP [2021] EWHC 
2110 (TCC)

August

LADs
Partial 
Possession

A LAD clause was still valid, despite the Employer taking 
partial possession of the Works and the LAD clause only 
having one rate of LADs payable with no reducing 
mechanism. 

Eco World-Ballymore Embassy 
Gardens Company Ltd v Dobler 
UK Ltd [2021] EWHC 2207 (TCC)

Staged 
payments

There is no right to be paid on quantum meruit basis if the 
contract is for staged payments and the stage is not met.

Timberbrook Ltd (in Liquidation) v 
Grant Leisure Group Ltd [2021] 
EWHC 1905 (TCC)

Definition of 
“procure”

In an agreement for lease, the developer’s obligation to 
procure completion of the project means “cause the 
desired result to be brought about”. This applied to the 
extent that the developer must see that the construction 
was to a standard of good workmanship with specified 
materials, but not that there were no defects in the works.

Apcoa Parking (UK) Ltd v 
Crosslands Properties Ltd [2021] 
CSOH 77
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December

Advance 
Payments

The Court of Appeal interpreted the contract to provide 
repayment of an advance payment in the event of a force 
majeure event, despite the lack of a clear express term, on 
the basis of commercial unreality of alternatives. 

Nord Naphtha Ltd v New Stream 
Trading AG [2021] EWCA Civ 1829

Condition 
precedent

Notice to insurer was 11 months after the insured event and 
this released them from liability.

Arch Insurance (UK) Ltd v 
McCullough [2021] EWHC 2798

Contract 
formation

Contracts made by exchange of emails between England 
and California were made in both places for jurisdictional 
purposes.

Ditto Limited v Drive Thru Records 
LLC [2021] EWHC 2035 (Ch)

October

Retentions (25th) Construction (Retentions) Abolition Bill has first 
reading in House of Lords.

Building 
Regulations
Fire Safety 

Draft Regulations and factsheets published for the Building 
Safety Bill. 

Adjudication 
Insolvency

The Court of Appeal rejects summary judgment application 
on an adjudicator’s decision concerning an insolvent 
company and its final account, requiring final 
determination of all claims and cross-claims between the 
parties. 

John Doyle Construction Ltd (in 
liquidation) v Erith Contractors 
Ltd [2021] EWCA Civ 1452 

NEC
Omissions

The Inner House of the Court of Session overturned the 
previous decision of the Outer House to decide that an 
instruction to omit works under the NEC3 Construction 
and Engineering Sub-Contract does not result in a 
reduction to the Prices. 

Van Oord Ltd v Dragados UK Ltd 
[2021] CSIH 50

Practical 
Completion 

Employer not bound to ensure that all of the tenant’s 
objections to practical completion had been actioned 
before practical completion was certified.

Network Rail Infrastructure  
Ltd v Fern Trustee 1 Ltd [2021]  
CSOH 107

November

LADs
Contract Law

An Employer’s oral agreement with the Contractor meant 
that it had abandoned its right to claim LADs under the JCT 
Design and Build 2016.

Mansion Place Ltd v Fox Industrial 
Services Ltd [2021] EWHC 2972 
(TCC)

NEC
Litigation

Although the Outer House of the Court of Session found 
that the dispute resolution clauses in NEC3 ECC contract 
provided that the parties should not seek determination of 
disputes in court unless those disputes had first been 
resolved in adjudication, this did not make adjudication a 
condition precedent to raising a court action. 

Greater Glasgow Health Board v 
Multiplex Construction Europe Ltd 
and others [2021] CSOH 115

Fire Safety
Limitation

The TCC refused to strike out claim for defects due to 
insufficient particulars and lack of expert evidence.

Crest Nicholson Operations Ltd 
and Crest Nicholson (South West) 
Ltd v Grafik Architects Ltd and 
NHBC Building Control Services 
Ltd [2021] EWHC 2948 (TCC)
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