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Ireland: Stamp Duty No Longer Chargeable on the Purchase 
of Shares Listed on the Enterprise Securities Market

Ireland’s Minister for Finance Michael Noonan T.D. has announced 
that effective June 5, 2017, the stamp duty on shares purchased in 
Irish companies listed on the Enterprise Securities Market (ESM) 
will be abolished. Prior to this change, share transfers were subject 
to a stamp duty at a rate of 1%. The measure, welcomed by the 
Irish Stock Exchange (ISE), will benefit purchasers trading in the 
ESM because they will be exempt from stamp duty on both their 
on-exchange and over-the-counter transactions.

The ESM is the ISE’s market for growth companies. Currently 24 
companies are listed on the market, including AIB, Total Produce, 
Abbey and First Derivatives. Admission to the ESM involves fewer 
requirements compared to the ISE’s Main Securities Market (MSM).

The new stamp duty exemption will level the playing field for Irish 
companies listed on the ESM when competing against their 
international peers for direct investment. 

The new exemption is aimed at:

• Encouraging investors to back Irish SMEs, particularly at an early 
stage of their development;

• Making public equity markets more accessible for SMEs when 
they are trying to attract Irish and international investment and 
decreasing the cost of capital for those companies; and

• Creating a better environment for company expansion, job 
creation and growing the Irish economy.

The Minister has also committed to undertaking a wider review of 
Ireland’s stamp duty regime this year, and the ISE is hoping for the 
exemption to be extended to Irish companies listed on the MSM.

By Alan Connell and Niamh Caffrey

US Supreme Court Declines to Review Retroactive 
State Tax Legislation

By Jeff Friedman and Stephanie Do

Following an unfavorable court decision, state legislatures have 
been able to effectively reverse a decision by retroactively 
changing the law. Several taxpayers have challenged the validity of 
retroactive state tax changes by arguing that the retroactive laws 
violate the US Constitution’s Due Process Clause, which requires 
that no state may “deprive any person of life, liberty, or property 
without due process of law.”  

The US Supreme Court last addressed the constitutionality of 
retroactive tax legislation in 1994 in United States v. Carlton, 512 
U.S. 26 (1994). In Carlton, the Court upheld retroactive tax 
legislation because it was enacted for a “legitimate legislative 
purpose furthered by rational means” and the legislature “acted 
promptly and established only a modest period of retroactivity.” 
Carlton involved a one-year retroactive effective date. The 
standard provided in Carlton, however, does not give clear 
guidance on a constitutionally acceptable length of time for 
retroactive tax changes and what is considered a “modest  
period of retroactivity.”

On May 22, 2017, the US Supreme Court declined two opportunities 
to clarify what is an acceptable length of time: (1) Dot Foods Inc. v. 
Wash. Dep’t of Revenue, 372 P.3d 747 (Wash. 2016), where the 
taxpayer challenged Washington’s retroactive application of tax law 
changes going back 27 years; and (2) six cases, including Gillette 
Comm. Ops. N. Am. v. Mich. Dep’t of Revenue, 878 N.W.2d 891 
(Mich. Ct. App. 2015), denying appeal, 880 N.W.2d 230 (Mich. 
2016), challenging Michigan’s retroactive repeal of an alternative 
apportionment method going back six years. Both cases involve 
decisions upholding a statutory amendment applied retroactively 
after the statute had been reviewed by the states’ supreme courts 
in favor of the taxpayers.

In the absence of additional guidance by the US Supreme Court, 
victorious taxpayers may find their hard-fought successful litigation 
undone by a retroactively applied tax law.

http://www.eversheds-sutherland.com/global/en/who/people/index.page?person=en/connell-alan
http://www.eversheds-sutherland.com/global/en/who/people/index.page?person=en/caffrey-niamh
https://us.eversheds-sutherland.com/People/Jeffrey-A-Friedman
https://us.eversheds-sutherland.com/People/Stephanie-Do
https://www.supremecourt.gov/orders/courtorders/052217zor_4gd5.pdf
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US Taxation of Insurance Companies: Bill Introduced 
to Repeal the “Life-Nonlife” Consolidation Rules

Germany: Forfeiture of Tax Loss Carry-Forwards on 
Changes in Ownership Is Unconstitutional

By Christopher Schoen

By Dr. Stefan Diemer

On April 26, 2017, Rep. Pat Tiberi (R-Ohio) and three co-sponsors 
introduced a bill in the House of Representatives that would repeal 
the so-called “life-nonlife consolidation rules.” If this bill is enacted 
into law, life insurance companies would be able to consolidate 
fully with corporations that are not life insurance companies, which 
would greatly simplify the taxation of life insurance companies  
that are members of US affiliated groups and put life insurance 
companies on an equal footing with other US corporations that  
are members of affiliated corporate groups.

In general, it is a fundamental principle of US corporate tax law  
that affiliated US corporations may file a consolidated return to 
offset losses of one affiliate against the profits of another affiliate. 
However, the Internal Revenue Code and Treasury Regulations 
provide strict limitations on the extent to which a life insurance 
company may join in the filing of a consolidated US federal income 
tax return with affiliates that are not life insurance companies. 

Pursuant to those rules, a recently acquired life insurance company 
is generally not allowed to join in a consolidated return with a 
group that includes “nonlife” companies for a period of five taxable 
years following the life company’s acquisition by the group. 

Restrictions also apply to the losses of nonlife companies, which 
may not offset the profits of a life company for the first five years 
the nonlife company is a member of the group. Even after five 
years, the ability to offset the losses of a nonlife company against 
the income of a life company is strictly limited. These rules are 
sources of considerable complexity and a significant administrative 
burden for corporate groups that include both life and nonlife 
companies.

The Tiberi bill would gradually repeal the life-nonlife rules,  
thereby treating life insurance companies the same as other  
US corporations for purposes of the consolidated return rules. 
Presumably to minimize the revenue costs associated with repeal, 
the bill includes a “phase-in period” between 2018 and 2024, 
during which the extent to which nonlife insurance company 
losses could offset life insurance company income would continue 
to increase. As of 2024, the life-nonlife restrictions would be 
completely removed, allowing full consolidation between life 
insurance companies and other US corporations, thus greatly 
simplifying the US federal income taxation of life insurance 
companies.

In a decision dated March 29, 2017, the German Federal 
Constitutional Court (Bundesverfassungsgericht (BVerfG)) found 
Section 8c, para. 1, sent. 1 of the German Corporation Tax Law 
(Körperschaftssteuergesetz (KStG)) to be unconstitutional. This 
ruling affects ownership changes of not more than 50% during the 
period between January 1, 2008, and December 31, 2015.  Prior to 
the law being declared unconstitutional, tax loss carry-forwards 
and losses during this period were required to be reduced as a 
consequence of an ownership change.

Section 8c of the KStG states that in case of a direct or indirect 
transfer of shares in an incorporated company of more than 25% 
(and not more than 50%) to a new shareholder within five years, 
tax loss carry-forwards for the company would be forfeited. This 
applied to all types of changes in ownership (for example, by 
transfer, new entry through a capital increase, changes of voting 

rights, etc.) It also applied to all indirect changes in ownership, i.e., 
changes in an ownership chain. Furthermore, the shares do not 
necessarily have to be transferred to a person (or company). A 
transfer to several persons (or companies) is sufficient if they 
pursue similar interests.

This provision has caused problems in connection with both 
ownership of single companies and restructurings of groups of 
companies. Its effects far exceed the primary purpose intended  
by the legislature, which was to reduce trading in loss companies 
(shares in “empty” shell companies with loss carry-forwards). 
Section 8c reflects the view that it should not be possible to trade 
in loss carry-forwards as if they were assets. Aware that the 
provision is too far-reaching, the legislature has been correcting 
Section 8c over the years by adding the “group clause,” which 
provides that loss carry-forwards should remain in place under 

https://us.eversheds-sutherland.com/People/Christopher-W-Schoen
http://www.eversheds-sutherland.com/global/en/who/people/index.page?person=en/Diemer_Dr_Stefan
https://www.congress.gov/bill/115th-congress/house-bill/2181/text/ih?format=xml&overview=closed


 4

Eversheds Sutherland Global Tax Brief June 2017

The German Federal Ministry of Finance released a draft circular 
letter on taxation of royalties paid on software and database 
licenses granted by non-resident licensors. 

This draft provides a guideline on how German tax authorities will 
treat such license payments to non-resident licensors in many 
pending cases and in the future. 

The Ministries of Finance will collect comments on this draft from 
relevant parties. The final version of the circular letter, which will 
become binding on tax authorities, may be different in several 
aspects compared to the current draft subject to what comments, 
will be received by the Federal Ministry of Finance.

Withholding tax on royalties
Royalties paid by or for the account of a German tax resident 
licensee for the usage of intangible assets (such as patents, 
trademarks, copyrights, know-how and certain software) are 
subject to withholding tax at a tax rate of 15.825 %. However, the 
licensee is not required to withhold such tax, if the non-resident 
licensor is not subject to German income taxation or if he 
obtained an exemption certificate.

The tax liability of non-German resident tax payers on royalties for 
software and database licenses has been subject to discussion by 
the tax authorities for many years. In the last couple of years, 
applications of non-resident licensors for exemption certificates 
or refund of withholding tax on royalties had been processed 
slowly by the Federal Tax Office due to lack of binding guidelines 
for qualifying non-resident licensors as being liable for German 
income tax on those royalties.

Therefore, this draft circular letter provides a guideline on how 
German tax authorities will likely handle those cases in the future 
(and with respect to all pending/open matters). 

Overview of potential new guidelines
There is a clear tendency to reduce withholding tax burden on 
royalties for software and database usage. The likely new core 
guideline will be that withholding tax will only apply to royalties if 
the royalties are paid for comprehensive usage of rights including 
the right to further economically utilise the software/database.

Software
The guidelines eliminate the distinction between standard 
software and special software.

They now focus distinguishing between software licensed only for 
a permitted use and software licensed for comprehensive usage 
and further economic utilization.

Any license for a permitted use of software will not trigger a 
withholding tax. If the license is only granted for the use of the 
software without any right to reproduction, modification, 
distribution or publication, then no withholding tax should apply. 
This includes the right to distribute copies of the software, 
provided that the software is not modified or reproduced. In 
particular, the licensing of software for simple usage within a 
group of companies, including sublicenses, should not be subject 
to withholding tax. 

Withholding tax will only be triggered by royalties on a software 
license for comprehensive usage and further economic utilization. 
This will mainly be the right to modify and sell the modified software. 

Databases
The right to use databases, granted from non-resident providers  
to a German resident consumer, can create German tax liability 
for the provider under the same principles as applicable to 
software.  

Germany: New Guidelines for Taxation of Royalties on 
Software Licenses and Database Licenses

By Dr. Stefan Diemer

certain circumstances in restructurings within a group, and the 
“hidden reserves clause,” which provides that loss carry-forwards 
should not be forfeited up to the amount of built-in gain in the  
loss company.

However, the German Federal Constitutional Court found that the 
group clause and the hidden reserves clause were insufficient to 
save the provision from being declared unconstitutional.

The legislature is now required to provide a new regulation by 
December 31, 2018, which will be retroactively effective and apply 
to the years 2008 to 2015. If a new regulation is not provided, the 
provision will become null and void as of January 1, 2019.

The Federal Constitutional Court has already indicated what a new 
regulation could look like. For example, the business continuity rule 
of Section 8d could be read together with Section 8c, although 
Section 8d does not currently apply to the years at issue because it 
was effective as of January 1, 2016. If the new regulation were to 
incorporate a continuity of interest rule as in Section 8d, it could 
likely survive constitutional scrutiny.

Until the new regulation comes into force, any tax assessment 
notices affected by Section 8c should not be finalized so that  
they can still be changed.

http://www.eversheds-sutherland.com/global/en/who/people/index.page?person=en/Diemer_Dr_Stefan
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With No Clear Path Forward, Republicans Still Pursue 
US Tax Reform in 2017

By Aaron Payne and Caroline Reaves

With a little more than half the year remaining, Republicans in the 
House of Representatives, Senate and the White House continue 
to work toward passing tax reform in 2017, but have struggled to 
unify around any concrete proposals. The “Blueprint” released by 
Speaker Paul Ryan and Republicans on the House Ways and Means 
Committee in June 2016 remains the most detailed proposal in the 
mix, but even it is notably short on specifics. The Blueprint would 
lower tax rates on income earned by corporations and pass-
through entities and permit immediate expensing for business 
investment. The Blueprint would pay for these reductions by 
imposing a border-adjustment tax (BAT), which would eliminate 
deductions for imports while excluding revenue from exports  
from taxable income, and by denying a deduction for net interest 
expense. The BAT is the most controversial element of the House 
Republican plan and has faced stiff resistance from retailers that 
rely on imported goods.  

Despite indications that the White House would not support a  
BAT, at least without meaningful revisions, and statements from 
Republican senators that there is no appetite for a BAT in the 
Senate, the House Republican leadership remains committed  

to the Blueprint, including a BAT. Legislators who support a BAT 
have acknowledged the concerns of detractors and have indicated 
the provision might be phased in over time to ease the transition, 
though notably this would also reduce the revenue generated by 
the measure.  

The House Ways and Means Committee has begun a series of 
hearings on tax reform. Witnesses at those hearings—mainly 
executives in different industries including manufacturing, retail 
and agriculture—have testified about the expected impact a BAT 
would have on consumer prices or their competitiveness in foreign 
markets. However, the hearings have not pointed toward a 
consensus thus far, and arguably they have served to highlight the 
divisions, even among Republicans, regarding how to approach tax 
reform. If Republicans do not unite behind a BAT, they will need to 
find another way to pay for the proposed tax cuts in order to enact 
permanent tax reform without the help of Senate Democrats. 
Under Senate rules, 60 votes are required to pass legislation that 
would increase the budget deficit beyond the 10-year budget 
window.

To follow the latest developments in US tax reform, visit our blog.

In particular, royalties paid for usage of databases where the usage 
is limited to read- and print-functions will not be subject to 
withholding tax. Comprehensive usage of databases will trigger 
withholding tax on royalties. Comprehensive usage includes, for 
example, the granting of the right to make public an important part 

of the database, the right to grant sublicenses to third parties (in 
many cases only to companies which are not a member of the 
same group of companies) and the right to publish analysis of  
the data, which are protected by the German copyright act.

United Kingdom: Non-UK Resident Companies 
Holding UK Real Estate

By Cathryn Vanderspar

The property industry is currently considering its response to the 
UK government’s recent consultation on “Non-resident companies 
chargeable to income tax and non-resident CGT.”

The aim is, for “consistency,” to ensure that such companies are 
subject to the same rules restricting corporate interest deductions 
and carryover losses as those being introduced for UK companies. 
(These latter rules were meant to be enacted for companies subject 
to UK corporation tax (CT) by Finance Act 2017, which was to be 

effective on April 1, 2017, but enactment has been postponed due 
to the UK General Election on June 8. It is generally expected that 
the proposed changes will be introduced largely in the same 
format in the next Finance Bill. It remains to be seen if the effective 
date remains April 1, 2017, but this is generally expected). 

The focus of this current proposal is now only on UK real property 
income of non-UK resident companies (NRCLs) and non-resident 
CGT (NRCGT), with the question being whether and, if so, how to 

https://us.eversheds-sutherland.com/People/Aaron-M-Payne
https://us.eversheds-sutherland.com/People/Caroline-R-Reaves
http://www.taxreformlaw.com/
http://www.eversheds-sutherland.com/global/en/who/people/index.page?person=en/Vanderspar_Cathryn
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The Internal Revenue Service (IRS) has clarified how cash balance 
plans—a type of US tax-qualified retirement plan—may satisfy 
important rules governing benefit formulas. Employers that sponsor 
cash balance plans should take this opportunity to review their 
plans to ensure that they comport with this guidance. 

A cash balance plan is a type of tax-qualified defined benefit plan 
under which a percentage of an individual’s compensation is set 
aside in a notional account. In a typical cash balance plan, a 
participant’s account may be credited each year with a “pay credit” 
(such as 5% of compensation from his or her employer) and an 
“interest credit” (either a fixed rate or a variable rate that is linked  
to an index such as the one-year Treasury bill rate). In a recent 
internal memorandum for staff reviewing plans, the IRS explained 
how cash balance plan benefit formulas should be reviewed for 
compliance with IRS rules. 

In general, a defined benefit plan identifies the benefit that will be 
payable to a participant at retirement. The benefit usually is based 
on a formula that takes into account factors like the number of 
years a participant works for the employer and the participant’s 
salary (e.g., average of highest three or five years of earnings).  

In order to maintain tax-qualified status, defined benefit plans, 
including cash balance plans, must provide systematically for  
the payment of “definitely determinable” benefits to participants. 
Generally, this means that a third party would be able to 
understand a participant’s benefit by looking at the plan’s  
benefit formula.

Some cash balance plans may contain formulas that allow the  
plan sponsor to decide how compensation is defined for purposes 
of determining benefits under the formula. In these cases, 
according to the memorandum, the benefit would not be 
“definitely determinable,” violating the rules for tax qualification. 
The IRS said that as long as a plan’s terms identify a “stipulated 
formula” that is not subject to the employer’s discretion, benefits 
under the plan will be treated as definitely determinable. 

Although this IRS guidance comes in the form of an internal 
memorandum on which taxpayers cannot rely, plan sponsors now 
have a better understanding of how IRS views the meaning of 
“definitely determinable” in the context of benefit formulas under 
cash balance plans.

IRS Clarifies Rules for Cash Balance Plans 

By Allison Wielobob and Laura Taylor

bring them within the charge to UK CT in order to achieve the 
policy aim.  It is not proposed to extend the proposals to non–
corporate investors or to companies subject to UK income tax on 
other income (e.g., trading income), (though trading in UK land and 
carrying on trade in the UK through a UK permanent establishment 
would already be within CT). Importantly, it is also not proposed,  
in respect of the taxation of gains, that the change go beyond 
NRCGT (which applies only to gains on certain UK residential 
property). This means that the taxation of capital gains on 
commercial investment property should generally remain outside 
the scope of UK tax. No change is being suggested to the current 
withholding tax regime, though the interaction of the differential 
rates for CT and income tax will need to be considered.

The proposals represent a radical change to the status quo and will 
have a major impact on many NRCLs. This will be particularly for 
those which have internal gearing, which will need to consider the 
implications for their business. Not only are the computational 
rules for income tax and CT (such as the treatment of 
management expenses, losses and interest costs) quite different, 

but this proposal would, more particularly, mean a potential 
restriction for interest (and similar) costs to either 30% of earnings 
before interest, tax, depreciation and amortization (EBITDA) or net 
external interest expense (subject in each case to a worldwide debt 
cap), unless either the group interest cost is less than £2m per 
annum or the conditions for a “public benefit infrastructure 
exemption” (as applied to certain rental business), can be met  
and claimed. Perhaps more importantly for some, other UK rules 
restricting interest and other deductions for CT, which have already 
been implemented in the UK following the Organisation for 
Economic Co-operation and Development (OECD) Base Erosion 
and Profit Shifting (BEPS) action on hybrid mismatches, would also 
seem to come into play and could have an even more far reaching 
impact. 

We do not yet have details of exactly what shape the proposals  
will take or a potential date of implementation. Representations  
are being made that NRCLs should be given time to consider the 
implications, given the vast change of regime. We will have to see.

https://www.irs.gov/pub/foia/ig/spder/tege-07-0417-0012.pdf
https://us.eversheds-sutherland.com/People/Allison-Wielobob
https://us.eversheds-sutherland.com/People/Laura-Taylor
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Hungary: Significant Changes in the Tax System in 2017

The Hungarian Parliament adopted significant changes to the tax 
system in the Act LXVI of 2016 on the modification of certain tax 
laws and other laws related thereto and the National Tax and 
Customs Administration. Below are the most significant changes 
to the tax system, which were effective on January 1, 2017.

1. Decrease of Corporate Income Tax – From 10% to 9%
The Corporate Income tax has been reduced to a flat rate of 9%. 
Due to the Corporate Income Tax change, the tax for private 
entrepreneurs has been decreased to 9% also.

2. Social tax and Health Care Contribution – Decrease from 
27% to 22%

Both social tax and health care contribution have been reduced 
from 27% to 22%. From 2018 further 2% decrease follows, to 20%.

3. Personal income tax on property sale – more beneficial 
system

After January 1, 2017, the profit on sale of any kind of real estate 
has become tax exempt if the transaction is performed 5 years 
after the acquisition. Previously, this rule has been applied only to 
residential properties. Profit on other type of properties has been 
exempt from only after 15 years. The tax allowance can be used 
up from the 1st year proportionally, which is increasing year by 
year, while in the 5th year it reaches 100%, so the tax base is 
decreased to zero.

By Dr. Ágnes Szent-Ivány 

As a general rule in Switzerland, no withholding tax is levied on 
interest. There are, however two important exceptions: Switzerland 
imposes withholding tax on bonds and on interest paid by a bank. 
The terms “bond” and “bank” have a different meaning in Swiss tax 
language than they have in everyday language.

For Swiss tax purposes, a bond is a debt instrument which is issued 
to more than 10 non-banks at identical terms or more than 20 
non-banks at terms that are not identical. This definition is 
commonly referred to as “10 non-banking rule” and “20 non-
banking rule.” Due to the 35% withholding tax on interest, Swiss 
groups often issue bonds using a foreign subsidiary rather than 
issuing bonds in Switzerland. If a bond is guaranteed by the Swiss 
parent and the funds flow back to Switzerland, the bond is treated 
like a bond issued by the Swiss parent and Swiss withholding tax 
applies.

A Swiss resident company is a bank for withholding tax purposes if 
it holds interest-bearing customer deposits from more than 100 
creditors. Deposits of Swiss and foreign banks do not qualify as 
deposits for purposes of the 100 creditors test. In addition, deposits 
of group companies do not qualify as deposits, unless a Swiss 

company guarantees a bond issued by a foreign group company.

Levying withholding tax on group financing is detrimental to 
Switzerland’s goal of being a leading finance center. Therefore, 
Switzerland plans to switch over to a paying agent system. Such  
a fundamental change, however, will not be possible in the next 
few years. Therefore, for the time being, technical improvements 
are to be made. Over the last decade, improvements have already 
been made to strengthen financing activities in Switzerland. The 
most important change was that Federal stamp tax on debt was 
completely abolished on March 1, 2012. 

Effective April 1, 2017, the Federal Council has amended the 
Withholding Tax Ordinance. The amendment concerns those 
groups in which a Swiss group company provides a guarantee  
for a bond of a foreign group company belonging to the same 
group. Forwarding of funds from the foreign issuer to a group 
company established in Switzerland will be possible up to the 
maximum amount of the equity of the issuer without the interest 
on it being subject to withholding tax. Until this amendment, no 
repatriation to Switzerland was allowed.

Swiss Group Financing and Withholding Tax on Interest

By Dr. Reto Boehi and Nathalie Urban Eggstein

http://www.eversheds-sutherland.com/global/en/who/people/index.page?person=en/Szent-Ivany_Agnes
http://www.eversheds-sutherland.com/global/en/who/people/index.page?person=en/Bohi_Reto
http://www.eversheds-sutherland.com/global/en/who/people/index.page?person=en/Urban_Nathalie
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Swiss Finance Branches and United Kingdom Hybrid 
Mismatch Rules

By John Buckeridge

Switzerland has long provided special federal tax treatment for 
financial branches. Essentially, where a Swiss finance branch  
makes profits which are subject to federal tax, then it is able to 
deduct from those profits a notional rate of return on most of  
its assets. Although this is subject to a minimum margin for Swiss 
federal tax purposes, the rule means that the Swiss branch is still 
taxed at a special low rate when compared with the normal rate  
of Swiss Federal Taxation.

The Swiss finance branch rules interact with the UK Hybrid 
Mismatch legislation which is effective January 1, 2017.

If a UK company pays interest (or any other charges) to a Swiss 
entity with which the UK company has made arrangements in 
order to gain a tax advantage or with which the UK company is 
connected, the UK Hybrid Mismatch rules are implicated. Because 
a Swiss finance branch is not taxable at normal federal rates on all 
of its profit (all of its interest) then (unless the receipts are taxed in 
the jurisdiction of the company having the Swiss branch) there is a 

tax mismatch as between the deduction claimed in the UK 
company and the failure to treat the whole of that deduction  
as ordinary income (that is taxable according to ordinary rules 
prevailing in Switzerland) for Swiss federal tax purposes. 

Where a payment is made to a Swiss finance branch, under the  
UK Hybrid Mismatch rules, the UK payer is not allowed to deduct 
the interest paid. The rules also include provisions to deny the 
deduction in the UK when there is a series of payments (but the 
profits are still ultimately not taxed).

The Hybrid Mismatch legislation is the UK enactment of Action 2  
of the Organisation for Economic Co-operation and Development 
(OECD) Base Erosion and Profit Shifting Project. Legislation with 
similar intent has been or is being enacted in a number of 
countries, but there are likely to be differences in the way the 
legislation works and the exact set of circumstances where it 
operates in different countries.  

The relevant date for the equity test is the balance sheet date of  
the Swiss parent. Normally the equity of the foreign subsidiary, 
based on International Fiscal Reporting Standards (IFRS standards), 
is decisive. If the threshold of the subsidiary’s equity is exceeded, 
Swiss withholding tax is levied on the entire amount.

While the trend of improving the withholding tax rules is well 
received in the tax community, many critics say that this is not 
enough. In particular, there is the question of whether taxpayers 
should be required to prove that the funds which flow to 
Switzerland are not used in Switzerland, but flow abroad again. 
This is however, not addressed in the modified Ordinance.

New IRS Ruling on “North-South” Spin-off Transactions

The Internal Revenue Service (IRS) recently released a Revenue 
Ruling addressing certain “north-south” transactions, which 
generally consist of a transfer of property from a shareholder  
to a corporation, occurring close in time with a related transfer  
of property from the corporation to the shareholder. Rev. Rul. 
2017-9 (the ruling) discusses the tax consequences of two such 
transactions involving tax-free spin-offs. In each case, the proper 
treatment hinges on whether the steps should be respected as 
separate transactions or recast as an integrated whole. In 

analyzing the transactions, the IRS’s reasoning departs  
somewhat from the traditional step-transaction doctrine.

In Situation 1 of the ruling, a parent corporation (P) planned to 
distribute from its first tier subsidiary (D) the stock of a second  
tier subsidiary (C), in a transaction qualifying as tax free under 
section 355. P and C had been carrying on businesses A and B, 
respectively, for more than five years. In preparation for the 
distribution of C stock, on Date 1, P transferred all of the assets 
and activities of Business A to D in exchange for additional D 

By Taylor Kiessig and Eric Santos

http://www.eversheds-sutherland.com/global/en/who/people/index.page?person=en/Buckeridge_John
https://us.eversheds-sutherland.com/People/Taylor-Kiessig
https://us.eversheds-sutherland.com/People/Eric-Santos
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stock. On Date 2, D transferred all of the stock of C to P. The 
purpose of the transfer on Date 1 was to ensure that D was 
conducting an active trade or business at the time of the transfer 
on Date 2, as required under section 355. This, in turn, required the 
transactions on Date 1 and Date 2 to be respected as separate.

In the ruling, the IRS determined that the Date 1 and Date 2 
transfers in Situation 1 would be treated as separate transactions.  
The IRS stated that the form of a transaction generally controls its 
tax treatment unless: (1) there is a compelling alternative policy;  
(2) the effect of all or part of the steps of the transaction avoids a 
particular result intended by otherwise-applicable rules; or (3) the 
effect of all or part of the steps of the transaction is inconsistent 
with the underlying intent of the applicable rules. The ruling 
suggests that if a step does not implicate the three conditions, it 
would be respected as separate. In the case of Situation 1, the IRS 
found that the transaction furthered the purposes of the relevant 
rules and that the transactions should be treated as separate.

In Situation 2 of the ruling, the same corporate structure was 
present, but Businesses A and B were conducted by D and C rather 
than P and C as in Situation 1. On Date 1, C distributed cash and 
property to D, which D retained. On Date 2, D transferred property 
to C and distributed all of the stock of C to P in a transaction 
qualifying as a reorganization under IRC §§ 368(a)(1)(D) and 355. 
The Date 1 transfer was effected pursuant to the plan of 
reorganization. The tax treatment of the transaction depended on 
whether the Date 1 and Date 2 transfers were integrated or treated 
as separate.

In the ruling, the IRS determined that the Date 1 and Date 2 
transfers in Situation 2 would be treated as steps of an integrated 
transaction, resulting in the property that was transferred on Date 1 
being treated as boot. The IRS held that it was appropriate to 
integrate the steps because both were undertaken pursuant to a 
plan of reorganization. The IRS relied on case law holding that the 
boot rules are the exclusive measure of dividend income provided 
by Congress where money is distributed to shareholders as an 
incident of a reorganization, as well as language in section 361 
referring broadly to distributions relating to a plan of reorganization 
as broadening the meaning of “exchange” in section 361(b).

Rev. Rul. 2017-9 is binding only on those taxpayers that enter into 
transactions that are identical or substantially identical to the ones 
described. As such, the ruling does not address several tax issues 
that may be implicated in similar transactions. For example, when 
cash or other liquid assets are transferred between the distributing 
and controlled corporations before a spin-off, the “device” 
prohibition can prevent the transaction from receiving non-
recognition treatment under section 355 in certain circumstances. 
However, more guidance on these issues may be forthcoming 
because Rev. Rul. 2017-9 also lifts the no-rule policy with respect 
to significant issues relating to north-south transactions.

For a more detailed discussion of the ruling, see our Legal Alert.

https://us.eversheds-sutherland.com/NewsCommentary/Legal-Alerts/199703/Legal-Alert-A-Step-in-the-Right-Direction-IRS-Rules-on-North-South-Spinoffs
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Name/office/specialty 
Hanish Patel, Atlanta, GA, State and Local Tax

Where are you from?
I am from Memphis, Tennessee but have lived in Atlanta, Georgia 
for the last seven years.

What is your best childhood memory?
My best childhood memories are from visiting India with my family 
every other summer as a kid. Although I wasn’t too happy about 
missing summer with my friends back home, I now appreciate the 
time I spent working on our family’s farm with my cousins, aunts 
and uncles.

What is one of your guilty pleasures?
My guilty pleasure is listening to (and liking) Justin Bieber.

Who is someone you look up to?
I look up to my parents. I am still amazed at how they immigrated 
to the United States and achieved the American Dream.

What word or phrase do you commonly overuse?
I tend to overuse the word “cool.” It’s just the perfect word to use 
in a range of situations – from approval to indifference to 
admiration.

What is the best trip you’ve taken or bucket list destination?
I spent two weeks backpacking through Glacier National Park in 
2015. We slept in a tent and lived off Rice-A-Roni the entire time. 
While I don’t recommend everyone do what I did, I highly 
recommend everyone visit Glacier National Park.

What is your perfect meal? 
My favorite meal would be barbeque (from Memphis) with macaroni 
and cheese, sweet tea, and chocolate ice cream for dessert.

What is something you wish you knew when you were younger?
I wish I knew just how fast time would fly. Carpe diem, folks.

What is your hidden talent or interest?
I am a huge fan of Jeopardy! I have watched almost every episode 
since I was about 15. I am always up for some good trivia so send 
it my way!

Eversheds Sutherland Attorney Spotlight

Hanish Patel
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June
• Eversheds Sutherland is a proud sponsor of the TEI Region IX  

& X Annual Conference taking place June 18-21, 2017, in Las 
Vegas, Nevada. Eversheds Sutherland (US) attorneys Andrew 
Appleby and Robert Merten present, “Is Federal Tax Reform in 
Our Future? Anticipating the State Tax Impact.” Learn more

• Eversheds Sutherland is a proud sponsor of the NYU 9th Annual 
Tax Controversy Forum, taking place June 15-16, 2017, in New 
York, New York. Details below:

 – (US) Partner Tom Cullinan on the panel “LB&I Campaigns”

 – (US) Partner Kriss Rizzolo on the panel, “Captive Insurance: 
The Good, The Bad, and The Ugly” 
Learn more

July
• Eversheds Sutherland (US) Partner Carol Tello presents at PLI’s 

Basics of International Taxation on July 18-19, 2017, in New 
York, New York. Learn more

• Eversheds Sutherland is a proud sponsor of the Georgetown 
Law Advanced State and Local Tax Institute taking place July 
27-28, 2017. (US) Partners Jeff Friedman and Todd Lard will 
present.

• Eversheds Sutherland (US) Counsel Allison Wielobob presents, 
“Promises and Pitfalls of IRAs” at the PLI Program on July 31, 
2017 in Washington, DC. Learn more

August
• Eversheds Sutherland (US) Partner Carol Tello presents, “Tax 

Transparency” at the Joint Meeting of the USA and Colombia  
IFA Branches on August 25, 2017, in Bogata. Learn more

• Eversheds Sutherland (US) Partner Nick Djuric presents, “Estate 
Tax Update” at the Georgia Society of CPAs Southeastern 
Accounting Show on August 31, 2017, in Atlanta, Georgia.  
Learn more

September
• Eversheds Sutherland (US) Partner Carol Tello presents at PLI’s 

Basics of International Taxation on September 18-19, 2017, in 
San Francisco, California. Learn more

• Eversheds Sutherland (US) Associate Chris Lutz presents “Local 
Taxes” at the IPT Sales Tax Symposium taking place September 
17-20, 2017, in San Antonio, Texas.
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