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Preshraniéni fuze v evropském pravu

Cross-border mergers in EU law

Clenské staty EU nesm&ji obecné zakazat
zapis preshranicni fuze, kdy jedna ze
zucfastnénych spoleCnosti ma sidlo
v jiném clenském staté, pokud je zapis
fuze mozny v piipadé, kdy obé flzujici
spolecnosti maji sidlo na jeho tuzemi.
Podle rozsudku Evropského soudniho
dvora (ESD) jsou ustanoveni narodniho
prava, ktera obecné zakazuji zapis
preshrani¢nich fazi v rozporu se
svobodou usazovani.

Rozsudek ESD ve véci SEVIC Systems AG
(C-411/03) ze 13. prosince 2005 rozsituje
moznosti pro restrukturalizace za ucasti
spolecnosti se sidlem v rtuznych clenskych
statech EU.

Skutkovy stav

Spole¢nost SEVIC Systems AG (SEVIC) se
sidlem v SRN a spole¢nost Security Vision
Concept SA (Security Vision) se sidlem
v Lucembursku uzaviely v roce 2002
smlouvu o fuzi. Na zaklad¢ této smlouvy
mélo dojit ke zruSeni Security Vision bez
likvidace a pfevodu jejiho jméni na SEVIC.

Rejstiikovy soud v SRN zamitnul navrh na
zapis fuze do obchodniho rejstiiku
s odivodnénim, Ze podle némeckého prava
lze fuzi zapsat pouze v pfipadé, ze
spole¢nosti zicastnéné na fuzi maji sidlo
v SRN. Spolecnost SEVIC se proti
rozhodnuti odvolala. Odvolacim némeckym
soudem byl ptipad postoupen ESD k fizeni
o predbé&zné otazce.

Stanovisko ESD

Podle vykladu ESD svoboda usazovani
(¢l. 43 a 48 SES) zahrnuje zejména moznost
ziizovani a fizeni spoleCnosti a dale
takovych opatfeni, kterd umoziuji nebo
usnadnuji pfistup do jiného ¢lenského statu
a ucast na hospodaiském zivoté v ném za
stejnych podminek, jaké se vztahuji na
domaci hospodarské subjekty.

ESD dale konstatoval, Ze pteshrani¢ni fuze
predstavuji jeden ze zplsobli realizace
svobody usazovani spolecnosti. Odepteni
zépisu preshraniéni fuze v obchodnim
rejstiiku  Clenského statu tedy znamena
poruseni svobody usazovani. >

EU member states may not in general
prohibit registration of cross-border
mergers where one of the companies
involved has its seat in another EU
member state, whereas such registration
is possible where the merging companies
are both established in its own territory.
Based on a recent judgement of the
European Court of Justice (ECJ),
national law which generally prohibits
registration of cross-border mergers
violates the freedom of establishment.

The judgement of the ECJ in the case
SEVIC Systems AG (C-411/03) of
13 December 2005 presents new options for
restructuring operations involving
companies established in different EU
member states.

Facts

SEVIC Systems AG (SEVIC) with its seat
in Germany and Security Vision Concept
SA (Security Vision) with its seat in
Luxembourg, concluded a contract on
merger in 2002. The contract on merger
provided for dissolution of Security Vision
without liquidation and transfer of all its
assets to SEVIC.

The German Commercial Register court
refused registration of the merger on the
grounds that, under applicable German
laws, a merger may only be registered if the
companies involved were established in
Germany. SEVIC appealed against the
court’s decision. The case was referred to
the ECJ for a preliminary ruling by an
appellate German court.

ECJ’s view

The ECJ pointed out that freedom of
establishment (Articles 43 and 48 of the EC
Treaty) includes in particular the formation
and management of companies and covers
all measures which permit or facilitate
access to another member state and the
pursuit of economic activity there under the
same conditions as entities established in
that member state.

The ECJ concluded that cross-border
mergers constitute a method of exercise >>
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> Praktické disledky

Za soucasné situace mohou akciové spolecnosti se sidlem v riznych ¢lenskych
statech (vCetné akciové spolecnosti podle ¢eského prava) fhzovat tak, ze fizi
vznikne evropska spolecnost (societas europaea, SE). Rozhodnuti ESD
potvrzuje, ze evropska spolecnost neni jedinou moznou formou pro preshranic¢ni
fuze, ale ze k fizi spole¢nosti se sidlem v riznych ¢lenskych statech lze vyuzit
rovnéz ty formy pfemén spolecnosti, které upravuji narodni pravni rady.

Vyznamné je, ze moznost uskute¢néni preshrani¢nich fuzi nezavisi na implemtaci
harmoniza¢nich pravidel (smérnice 2005/56/ES o pteshranicnich fuzich
spole¢nosti s ru¢enim omeznym z 26. fijna 2005 s transpozi¢ni lhtitou do konce
roku 2007). Z rozsudku ESD plyne, Zze clenské stity musi umoznit zapis
preshrani¢nich fuzi bez ohledu na uplynuti lhtity k transpozici smérnice o fuzich.

ESD nicméné piipousti, aby svoboda usazovani byla omezena z naléhavych
divodi obecného zajmu jako jsou napf. ochrana veéfiteli, mensinovych akcionaia
a zaméstnanctl, ucinnost dafiového dohledu a poctivost obchodnich transakci.
Pokud wvnitrostatni pravni f4d neobsahuje zvlastni pravidla o pieshrani¢nich
fazich, neni to vSak divodem pro odepieni jejich zapisu v obchodnim rejsttiku
¢lenského statu.

DalsSi novela obchodniho zakoniku

Legislativni rada vlady CR schvilila 26. ledna 2006 navrh novely
obchodniho zakoniku a nékterych dalSich zakoni.

Novela obsahuje novou upravu nabidek pfevzeti v souladu s komunitarni
legislativou. Hlavnim cilem novely je transpozice smérnice 2004/25/ES o
nabidkach prevzeti. Vedle toho pfindsi novela fadu zmén, které reaguji na
problémy pii aplikaci dosavadni pravni Gpravy. Novela pfina§i mimo jiné
zjednoduseni v oblasti prahti pro vznik povinnosti ucinit nabidku pfevzeti,
povinnych nabidek prevzeti pii prevodu akcii v ramci koncernu, novou Upravu
nabidek pfevzeti s cizim prvkem, postupu navrhovatele pii nabidce pievzeti aj.

Na ptipravé novely se podilel rovnéz Jan Hart, advokat v advokatni kancelafi
DVORAK & SPOL.

>> (cont. from previous page) of the freedom of establishment. A refusal by a
member state to register cross-border mergers in general therefore amounts to an
infringement of the freedom of establishment.

Practical consequences

Currently, joint stock companies established in different EU member states
(including a.s. in the Czech Republic) may be merged into a European Company
(societas europaca, SE). The judgement of the ECJ confirms that SE is not the
only structure available for cross-border mergers involving entities from different
EU member states, but that also other forms of corporate transformations, as
governed by member states’ national laws, may be used for merging companies
established in different EU member states.

Importantly, feasibility of cross-border mergers does not depend on
implementation of EU law harmonisation rules (Directive 2005/56/EC on cross-
border mergers of limited liability companies, to be implemented by the end of
2007). The ECJ’s judgement makes clear that member states must allow cross-
border mergers to be registered regardless of the implementation of the Merger
Directive.

Finally, the ECJ allows the freedom of establishment to be limited by national
law to the extent to which such restrictions are justified by imperative reasons>>>

>>> in the public interest, such as
protection of creditors, minority
shareholders and employees, effectiveness
of fiscal supervision and fairness of
commercial transactions. However, absence
of specific rules on cross-border mergers in
members state’s national law does not
justify a refusal of their registration by a
member state’s commercial register.

Further amendments to
the Commercial Code

The legislative council of the Czech
government approved on 26 January
2006 draft amendment to the
Commercial Code and other legislation.

The draft amendment contains new rules on
takeover bids compliant with the EU
regulation. Primary objective of the
amendment is to implement Directive
2004/25/EC  on takeover bids. The
amendment further introduces a number of
changes and simplifies the procedure in
areas such as thresholds for mandatory
takeover bids, takeover bids in case of
transfer of shares within one group of
companies, new regulation of cross-border
takeover bids and of the formal takeover bid
procedure.

Jan Hart, attorney at law at DVORAK &
SPOL., participated in drafting of the
amendment.
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Tento bulletin obsahuje vSeobecné informace o aktualnich
pravnich otazkach, aviak neptedstavuje pravni radu.

Doufame, ze tento bulletin pro Vas bude uziteénym zdrojem
informaci. Vase pfipominky a podnéty vzdy uvitame.

This newsletter contains information of general interest about
current legal issues, but does not give legal advice.

We hope that you will find this newsletter to be a useful source
of information. We are always interested in receiving your
views or comments.



