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1. Background and summary 

As part of its Digital Finance Strategy, the EU commission proposed a pilot regime in form of a 

Regulation to remove obstacles under the current framework to the implementation of Blockchain 

and Distributed Ledger Technology (‘DLT’) in financial market infrastructures. The technology is 

expected to improve efficiency in the entire trading and post-trading of financial instruments.  

Whereas the simultaneously published MiCA proposal (see our briefing here) creates a bespoke 

framework for crypto-assets like Bitcoin which are not yet covered by EU regulation, this sand-

boxing regime proposes derogations from rules on the trading and settlement of MiFID financial 

instruments. Under the proposed regime, supervisory authorities can grant exemptions from pro-

visions which currently restrict trading venues and settlement systems from harnessing the op-

portunities of DLT. Specifically, exemptions can be granted so that: 

| transferable securities traded on DLT based multilateral trading facilities (‘DLT MTFs’) 

would not have to be recorded with a central securities depository (‘CSD’). 

| investors could be admitted to DLT market infrastructures without intermediary. 

| transactions could be settled almost instantly using DLT based payment systems like e-

money tokens. The transfer of money and of the securities will occur simultaneously 

(delivery vs. payment). 

https://www.eversheds-sutherland.com/global/en/where/europe/germany/index.page
https://www.eversheds-sutherland.com/global/en/where/europe/germany/index.page
https://ec.europa.eu/commission/presscorner/detail/en/IP_20_1684
https://ec.europa.eu/transparency/regdoc/rep/1/2020/EN/COM-2020-594-F1-EN-MAIN-PART-1.PDF
https://ec.europa.eu/transparency/regdoc/rep/1/2020/EN/COM-2020-593-F1-EN-MAIN-PART-1.PDF
https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/global/Germany/en/mica-draft-on-eu-regulation-on-markets-in-crypto-assets
https://www.eversheds-sutherland.com/global/en/where/europe/germany/index.page
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In order to strike a balance between innovation and investor protection, securities trading on DLT 

MTFs will for now be limited to: 

| shares with a market capitalisation < Eur 200 million or 

| bonds with an issuance size < 500 million. Sovereign bonds will not be admitted. 

The market value of securities traded and recorded with one operator is limited to EUR 2.5 billion. 

2. Removing obstacles to the tokenisation of financial instruments 

With this pilot regime, the EU commission recognises the potential of the so-called ‘tokenisation 

of financial instruments’. Tokenisation refers to the representation of financial instruments on a 

DLT system which enables them to be issued, stored and transferred on a distributed ledger. Fi-

nancial instruments are regulated under the 2nd Markets in Financial Instruments Directive (Mi-

FID II). Following the principle of technological neutrality, MiFID II does not distinguish between 

traditional financial instruments and those issued as tokens on a DLT. The EU Commission has 

proposed to explicitly include this clarification to the wording of MiFID II.  

However, the wider adoption of tokenisation, i.e. the issuance of financial instruments on DLT, 

has been hampered by the rules on secondary market trading which were not designed with DLT 

and crypto-assets in mind. In a market infrastructure where financial instruments as well as 

money are issued, stored and transferred on a DLT system, trading and post-trading activities 

could be merged. Current rules, however, envisage the performance of trading and settlement 

activities by separate market infrastructures and intermediaries. 

  

3. A regulatory sandbox for DLT market infrastructures 

The pilot regime offers a clear concept: all current regulations are to be complied with except if 

an exemption is explicitly granted. Exemptions can be granted if the operator proposes sufficient 

compensatory measures to meet the objectives pursued by the provisions from which an exemp-

tion is requested. This offers the necessary flexibility to enable innovation, yet places the burden 

to decide which exemptions are permissible on the supervisory authorities. 

In addition to generally applicable rules, all DLT market infrastructures have to establish and 

maintain  

| clear rules on the participation and access to the DLT, including for validator nodes, 

| robust IT and cyber security systems, 

| a reliable smart contracts architecture, as well as  

| the integrity, security, and confidentiality of all data stored on the DLT. 

As part of their business continuity planning, operators need to establish a strategy in case the 

DLT infrastructure they are using is disrupted or discontinued. 

3.1. Operating a DLT MTF 

The guiding principle is: a DLT MTF should be allowed to ensure  

| the initial recording of DLT transferable securities,  

| the settlement of transactions in DLT transferable securities, and 

| the safe-keeping of DLT transferable securities.  
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Therefore, the following derogations from current rules are generally permissible: 

| DLT MTFs can request an exemption from the book-entry requirement under art. 3 

CSDR which requires securities traded on an MTF to be registered with a CSD. As the 

transfer of a security on an DLT MTF would be recorded automatically on the ledger, a 

sperate (off-chain) record and book-entry with a CSD would be redundant. 

| MiFID II imposes a requirement for intermediation as investors cannot participate di-

rectly in organised markets but only through regulated intermediaries. In order to har-

ness the full potential of decentralised technologies, DLT MTF operators can request the 

permission to directly admit investors to trading if sufficient protection measures and 

Anti-Money Laundering procedures are in place. 

When DLT MTFs settle transactions on their platform, the operator has to ensure: 

| concise rules on the moment when transfers cannot be reversed (settlement finality). 

| that the transfer of money and of the securities will occur simultaneously (delivery vs. 

payment). 

| that trades will be settled close to real time or intraday (after 2 days at the latest). 

In order to achieve almost instant settlement as well as payment vs. delivery, operators can 

use tokenised money like e-money tokens instead of cash to directly settle all transactions on 

the DLT system. This framework allows market operators to design a trading venue which in-

tegrates the process from issuance to trading and settlement within one DLT ecosystem. 

3.2. Operating a DLT securities settlement system 

DLT securities settlement systems will require exemptions regarding more technical defini-

tions under the applicable Central Securities Depositary Regulation (‘CSDR’) which were 

drafted in light of current market practices and not for DLT systems. This relates, in particu-

lar, to securities accounts and the rules on recording of securities which will be maintained 

on the distributed ledger as well as record keeping and segregation requirements. 

A CSD can be granted permission:  

| to allow for a degree of disintermediation by directly admitting entities/persons with 

sufficient experience and knowledge as participants which currently cannot participate 

in securities settlement systems. 

| to settle transactions with e-money tokens instead of cash settlement as set out in art. 

40 CSDR. 

| to exclude other CSDs with legacy systems from participation in its settlement system 

(not, however, other DLT market infrastructures). Instead, the operators might con-

sider running the DLT infrastructure together with its participants to explore innovative 

trading systems and business models. This might include third parties, e.g. providers of 

the technical environment. 
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4. Licence to operate a DLT MTF or DLT securities settlement system 

DLT MTFs are subject to all applicable regulations as regular MTFs, except where a specific ex-

emptions is granted. Therefore, DLT MTFs can be operated only by investment firms and market 

operators licensed as such under MiFID II. The same applies to DLT securities settlement systems 

which, in turn, can only be operated by CSDs. Therefore, these DLT infrastructure operators have 

to comply with all MiFID II/CSDR requirements. 

Additionally, the pilot regime requires these firms to go through another particular application 

process in which they have to request the relevant exemptions and set how they will comply with 

the specific requirements regarding IT, cyber and safekeeping arrangements of the pilot regime. 

The license to operate a DLT MTF or DLT securities settlement system can be granted for up to 6 

years and has to be renewed in case of material changes to the DLT. It can, inter alia, be revoked 

in case of critical flaws in the functioning of the DLT. 

To ensure a consistent supervisory approach and consolidate the experiences gained through this 

pilot regime, ESMA will issue opinions and recommendations to national competent authorities as 

part of each authorisation process. Every 6 months, operators have to submit reports on trading 

volumes, key performance data and experienced difficulties. 

 

5. Outlook  

All service providers, intermediaries and issuers should evaluate how to tap into the potential of 

DLT market infrastructures and to future-proof their business. Over a period of up to 6 years, the 

pilot regime will provide a legal framework for supervised experimentation with the emerging 

technology. This offers the opportunity to reimagine the existing structure of trade and post-trade 

activities and the relationship or collaboration between different types of intermediaries. 

Based on the experience gained through this process, legislators will decide which permanent 

changes to the EU regulatory framework are necessary to allow for technological innovation while 

fostering investor protection. 
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