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Dear clients, dear business partners,

This latest issue of our employment law newsletter again discusses many interesting topics – including labour law 
classics such as protection against dismissal and the employer’s right to give instructions, but also hot topics such as 
a current court case regarding temporary employment. Just like in our previous newsletters, we have summarised the 
most relevant recent judgments for you in the case-law review section, along with comments on how these judgments 
will impact on employment law aspects of your day-to-day business.

It is sometimes challenging to fulfil the legal requirements of a valid dismissal on suspicion of unlawful conduct 
in a legally save and practically efficient manner. Our labour law expert Dr. Manuela Rauch addresses this issue by 
presenting various practical discussion techniques which might be useful when conducting interviews to investigate an 
individual employee’s misconduct.

Since the current year is slowly but surely nearing its end, many companies are planning their office Christmas parties. 
Both employers and employees are looking forward to a beautifully calm Christmas time. However, even Christmas 
parties are a common cause of legal dispute – this newsletter features an entertaining collection of sometimes rather 
bizarre court decisions.

We would also be delighted to welcome you in person to one of our numerous labour and employment law trainings 
and seminars in one of our offices. Please also note that we are now also offering in-house trainings where one of our 
renowned experts will visit your company to present practically relevant labour and employment law issues, so that you 
can decide how many of your employees should attend a training course together at your premises. We are also more 
than happy to tailor training courses specifically to your requirements.

Please find a topics list for this informative event format at the end of this issue. On the back of this newsletter, you will 
also find the upcoming dates for numerous other training courses and seminars. 

We hope that you will enjoy reading our newsletter and wish you a wonderful festive season and a happy New Year!

Your labour and employment law team
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Jurisdiction/decisions

The decision

From 2009 onwards, the plaintiff’s employment 
relationship (as nurse in Spain) has been extended 
seven times in total using employment contracts 
with identical wording. The employer justified the 
consecutive fixed-term employment relationships 
by stating that the employee “performed certain 
temporary, cyclical or extraordinary services”. In 
March 2013, the employer informed the plaintiff 
that her employment relationship will finally 
expire after another fixed term at the end of June 
2013. The plaintiff defended herself against this in 
court.

The employer was of the opinion that the 
respective fixed-term employment relationships 
were in legal compliance with a national 
regulation which permits an extension of fixed-
term employment relationships in the healthcare 
sector. According to this regulation, it was 
possible to extend fixed-term employment 
contracts for an unlimited number of times in 
order to cover a temporary need. In the course of 
making its decision, the national court raised 
considerable doubts as to whether the Spanish 
regulations regarding the requirement of an 
objective reason were in accordance with Council 
Directive 1999/70/EC concerning the framework 
agreement on fixed-term work. According to the 
ECJ, the consecutive fixed-term contracts 
concluded in the present case were obviously 
based on a permanent – and not temporary – 
need. Hence, the recourse to consecutive 
fixed-term employment contracts, which was 
permitted by national law in the present case, 
violated European law.

Practical consequences

With its decision, the ECJ again substantiated its 
case law regarding fixed-term employment 

relationships – and the decision may also have 
practical consequences for employers in Germany.

In order to avoid an unlawful use of fixed-term 
employment contracts, the national legislator also 
legally standardised the requirement of an 
objective reason. A temporary replacement of an 
employee in order to cover a temporary need can 
– in conformity with the legal opinion of the ECJ 
– also constitute an objective reason pursuant to 
Sec. 14 para. 1 of the German Part-Time and 
Fixed-Term Employment Act (Teilzeit- und 
Befristungsgesetz, TzBfG).

As a consequence of the ECJ’s recent decision, it 
is conceivable that, in the future, the national 
courts will keep a wary eye in particular on 
project-related fixed-term employment 
relationships, which are quite widespread in 
practice. In addition, it cannot be excluded that, 
depending on the specific structure in case of 
several consecutive (project-related) fixed-term 
contracts, a permanent rather than a temporary 
need will be confirmed and thus, as a result, the 
courts will also decide in favour of the existence 
of a permanent employment relationship.

Practical tip

The legal possibility to extend a fixed-term 
employment contract should be reviewed in 
detail in advance. In this context, it should in 
particular be closely reflected whether there 
actually is a permanent need. 

 

ECJ of 14 September 2016 – C-16/15
Consecutive fixed-term employment contracts 
inadmissible in case of permanent need
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Federal Labour Court (BAG) of 02 November 2016 – 10 AZR 
596/15
No obligation to participate in appraisal interview during 
incapacity for work

2
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The decision

The decision of the Federal Labour Court 
(Bundesarbeitsgericht, BAG) dealt with the 
question whether an employee who is incapable 
for work due to an illness is obliged to participate 
in an appraisal interview on the instruction of the 
employer. The employee concerned was 
incapable for work due to an illness in the period 
between the end of November 2013 and mid-
February 2014. A respective medical certificate 
also existed. Nevertheless, the employer sent him 
an invitation to an appraisal interview which was 
to take place in the office at the beginning of 
January 2014. Indicating his ongoing incapacity 
for work, the employee refused to participate in 
this interview. The plaintiff also refused another 
invitation to an appraisal interview which was to 
take place at the beginning of February 2014, 
again indicating his incapacity for work. 
Subsequently, the employer felt obliged to give 
the employee a written warning.

The employee did not accept this and successfully 
enforced in the two previous instances that the 
warning was removed from his personnel file. The 
employer’s appeal filed before the Federal Labour 
Court remained unsuccessful.

Practical consequences

In its decision, the court substantiates the case 
law regarding the employee’s obligation to 
participate in appraisal interviews during periods 
of incapacity for work due to an illness.

It mainly justifies its decision with the requirement 
under Sec. 106 of the German Industrial Code 
(Gewerbeordnung, GewO). Pursuant to Sec. 106 
GewO, the employee’s duty to work generally also 

includes the obligation to participate in an 
interview instructed by the employer during his 
working time in the office, to the extent that the 
subject-matter of such an interview is the 
content, place and time of work and that the 
working conditions are not defined otherwise.

However, this does not apply in case of an 
incapacity for work due to an illness. The 
employee who became ill does not have to 
perform his work owed under his employment 
contract during periods of incapacity for work. 
Consequently, the employee who is incapable for 
work is thus generally not obliged to appear in the 
employer’s offices or to fulfil other ancillary 
obligations directly related to his main work 
duties. Hence, the employee is not obliged to 
participate in an appraisal interview during his 
incapacity for work. It should only be deviated 
from this principle in exceptional cases: An 
obligation of the employee to participate in an 
appraisal interview during a period of incapacity 
for work can exist if this is essential due to 
operational reasons and if the employee is 
physically fit to participate in such interview.

Practical tip

The legal requirements for a possible obligation of 
an employee to participate in an appraisal 
interview during a period of incapacity for work 
are enormous for the employer who has the 
burden of proof. Ideally, appraisal interviews 
should thus not take place during a period of 
incapacity for work of an employee – in particular 
in view of the fact that there is hardly a possibility 
to effectively sanction the employee for refusing 
his participation.
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The decision

A lorry driver employed in the transport sector 
used synthetic drugs on his free weekends. On 
the following Monday, the employee punctually 
commenced his work as a lorry driver in the early 
shift. On the next day, during a private trip with his 
car, the employee was tested positive for 
amphetamine and methamphetamine (crystal 
meth) during a routine police check. His fitness to 
drive, however, was apparently not affected. On 
the day after the positive drug test, the plaintiff 
was again driving the lorry. A few weeks later, the 
employee admitted to his employer that he uses 
drugs in his free time, which had already been 
proven. The employer declared a dismissal without 
notice due to the fact that the employee had been 
driving the lorry under the influence of drugs.

The plaintiff challenged the validity of the 
dismissal in court. The two previous instances – 
the labour court and the regional labour court – 
ruled that the dismissal without notice was invalid. 
However, the employer’s appeal filed before the 
Federal Labour Court was successful and the 
dismissal without notice held valid.

Practical consequences

The BAG mainly confirmed its established case 
law regarding a good cause within the meaning of 
Sec. 626 of the German Civil Code (Bürgerliches 
Gesetzbuch, BGB). Particularly remarkable in this 
decision is, however, that the treatment of alcohol 
or drug use under termination law and the aspects 
to be considered in this respect within the 
framework of a balancing of interests do not run 
parallel.

Accordingly, in addition to the violation of 
essential contractual duties also the culpable 
violation of ancillary obligations “itself” is generally 

suitable as a good cause in order to justify a 
dismissal without notice. These ancillary 
obligations also include the consideration of the 
legitimate interests of the respectively other party. 
Such an ancillary obligation for a professional 
driver generally consists in driving the vehicle 
provided to him only in a condition of full fitness 
to drive.

According to the court, the risks regularly 
resulting from the use of synthetic drugs also had 
to be considered within the framework of a 
balancing of interests in the present case. 
Ultimately, it is not relevant for the validity of the 
dismissal that the fitness to drive is actually 
affected by using amphetamine and 
methamphetamine (crystal meth) and that 
therefore there is increased danger to road safety.

Private alcohol use – to the extent that this does 
not specifically adversely affect the fitness for 
work – is generally not appropriate to justify a 
dismissal on grounds of conduct and is 
considered to be exclusively related to the 
employee’s private sphere.

Practical tip

The correct handling of alcohol and drug use of 
employees is very complex, not only under 
termination law. As regards alcoholised 
employees, the employer is obliged to prohibit 
them from continuing their work and to make 
sure that they are sobering up and/or have a safe 
way home (e.g. by taxi, at the employee’s 
expense). Furthermore, the employer should hold 
an intervention discussion according to a step-
by-step plan.

Federal Labour Court (BAG) of 20 October 2016 – 6 AZR 
471/15
Drug use of a lorry driver justifies a dismissal without notice
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The decision

In the proceedings before Baden-Württemberg 
Regional Labour Court, the parties argued about 
the validity of a dismissal without notice. The 
employee was permanently incapable for work 
due to an illness for several months exceeding the 
statutory period of continued payment of the 
salary. Based on various indications, the employer, 
however, suspected that the employee who was 
allegedly incapable for work actually worked for a 
competing company that was managed by his 
sons. In the course of their investigations, private 
investigators did indeed encounter the employee, 
who was working at an assembly table, in this 
company. Due to the suspicion that the employee 
performed anti-competitive activities and 
obtained certificates of incapacity for work by 
false pretenses, the employer declared a dismissal 
for cause without notice.

The plaintiff challenged the validity of the 
dismissal in court. One of the arguments was that 
the information obtained from the surveillance by 
the private investigators should not have been 
used in the unfair dismissal proceedings. 
According to the plaintiff, this constituted a 
violation of Sec. 32 of the Federal Data Protection 
Act (Bundesdatenschutzgesetz, BDSG) and thus a 
procedural exclusion of improperly obtained 
evidence due to an infringement of moral rights. 
The Regional Labour Court shared this opinion 
and ruled that the dismissal for cause was invalid.

Practical consequences

Ultimately, the decision is in conformity with the 
case law of the labour courts regarding the 
performance of anti-competitive activities or 
obtaining of certificates of incapacity for work by 
false pretenses and confirms that these would 
constitute a reason for dismissal. The assessment 
under data protection law, however, is surprising.

With respect to the information obtained from the 
investigations by the private investigators, such 
information is subject to an exclusion of improperly 
obtained evidence. In principle, the German Code 
of Civil Procedure (Zivilprozessordnung, ZPO) does 
not provide for an exclusion of evidence in case of 

improperly obtained knowledge or information. 
However, an exclusion of evidence might be 
considered in certain exceptional cases following 
a balancing of the interests of both parties. An 
exclusion of evidence exists if the use of the 
secretly obtained information and knowledge is 
incompatible with moral rights.

According to the Regional Labour Court, the 
collection of data by a private investigator was not 
justified under data protection law. The specific 
and targeted collection of data by a private 
investigator due to a suspected violation of a 
specific contractual duty has to be assessed 
pursuant to Sec. 32 para. 1 sent. 2 BDSG. It is 
required that the employer intends to reveal a 
criminal offence. Outside the period of continued 
payment of the salary, an act of deception to the 
detriment of the employer did not exist in the 
present case. Moreover, an unauthorised 
competitive activity only constitutes a criminal 
offence if business and trade secrets are disclosed 
at the same time.

Practical tip

Having employees surveilled by private 
investigators due to a specific suspicion is only 
admissible within close limits (under data 
protection law). In this respect, the facts have to 
objectively justify a suspicion of a criminal offence 
and the surveillance has to be an appropriate 
means to reveal such an offence. In addition to 
the procedural exclusion of improperly obtained 
evidence, the employer may also have to pay 
compensation to the employee due to an 
infringement of moral rights.

Baden-Württemberg Regional Labour Court (LAG) of 20 July 
2016 – 4 Sa 61/15
Exclusion of evidence improperly obtained through use of a 
private investigator
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In brief

The threat “I’ll stab you up” pronounced by an employee vis-à-vis his line manager on the phone 
justifies a dismissal without notice. Such behaviour constitutes a material violation of the employee’s 
obligations under his employment contract. According to the court, the employer cannot reasonably 
be expected to continue to employ the employee – in particular due to the strong and serious threat to 
the line manager.

Düsseldorf Labour Court, decision of 15 August 2016 – 7 Ca 
415/15
Threat of murder justifies a dismissal without notice

2

A football player under contract with a monthly working time of 35 hours received a monthly 
remuneration in the amount of EUR 250.00 from his football club. During a league game, the cruciate 
ligament of his knee was torn. The statutory insurance carrier refused to accept this as an on-the-job 
accident, claiming a lack of an employment relationship covered by the insurance. Specifically the 
small remuneration – even beneath the statutory minimum wage – indicates that this was an accident 
which happened during leisure sports activities not covered by an insurance. The football player 
successfully filed an action against this statement of the insurance carrier. According to Trier Social 
Court, an employment which is subject to social security contributions already exists if the tax-exempt 
threshold of EUR 200.00 per month is exceeded.

Trier Social Court, decision of 06 July 2016 – S 5 U 141/15
On-the-job accident of football player1
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The employer dismissed all employees due to a site closure. Due to the claimant’s parental leave, the 
employer obtained an official approval which was required for the dismissal of the claimant and 
subsequently declared the dismissal outside the 30-day period relevant for a mass dismissal. In the later 
proceedings, the court ruled that the dismissals of the other employees were invalid due to a violation 
of the regulations regarding mass dismissals. As regards the employee on parental leave, the court 
confirmed the validity of the dismissal as the protective regulations regarding mass dismissals were not 
applicable and dismissed her action against unfair dismissal with final legal effect. According to the 
Federal Constitutional Court, this decision was unlawful and the court allowed the constitutional 
complaint filed against this decision. The treatment of dismissal protection in the decision of the labour 
court, i.e. the non-consideration of the employee on parental leave in respect of the scope of 
protection of the statutory regulations regarding a mass dismissal notice, leads to a factual gender-
based discrimination – especially in light of the fact that mainly women take parental leave.

Federal Constitutional Court, decision of 08 June 2016 – 1 
BvR 3634/13
Factual discrimination of employees on parental leave in 
case of a mass dismissal

4

Parents have a statutory claim to transfer a part of the parental leave beyond the third year of age of 
their child. However, an obligation to be covered by the unemployment insurance – as a precondition 
for the receipt of unemployment benefits – only exists during periods in which the upbringing of a 
child takes place prior to the completion of the third year of age of the child. After completion of the 
child’s third year of age, there is generally no obligation to be covered by the unemployment insurance. 
Hence, a claim to unemployment benefits may be excluded if parental leave of more than twelve 
months is taken after completion of the child’s third year of age.

Rhineland-Palatinate Higher Social Court, decision of 30 
August 2016 – L 1 AL 61/14
Claim to unemployment benefits can be excluded in case 
of parental leave after the third year of age of the child
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Companies increasingly face legal 
problems due to economic crimes 
committed by their employees. In such 
cases, it is always crucially important to 
clearly establish the facts; in addition to 
criminal law aspects which mainly concern 
the communication with the public 
prosecutor, a number of employment law 
aspects must also be observed in the 
context of internal investigations:

1. Employee interviews

Staff interviews are a major component in 
the process of establishing the facts. 
Employees are generally obliged to attend 
an interview in the context of internal 
investigations. The employer can use its 
right to give instructions to ensure that 
employees take part in interviews, as such 
interviews generally concern the work 
sphere in respect to which the employee 
is obliged to provide information. The 
instruction to attend an interview should 
also generally fulfil the requirements of 
equitable discretion. The employer’s 
interest to establish the facts of 
compliance breaches generally prevails.

The employee is furthermore obliged to 
completely and truthfully state the facts of 
the case. Whether the employee has a 
“right to refuse to give evidence” if this 
would mean incriminating oneself or a 
close relative and might lead to criminal 
investigation, is unclear. There are many 
arguments in favour of such a right. It is 
furthermore unclear whether the 
employer should inform the employee 
about such rights to refuse to give 
evidence prior to the interview. Neither is 
it clear whether the employee is entitled 
to consult with an advisor such as a works 
council member or a lawyer.

We believe that it is clearly recommendable 
for companies to inform the employee 

about such rights to refuse to give 
evidence and to grant him the support of a 
works council member or lawyer, 
specifically to avoid negative legal 
consequences such as an exclusion of 
evidence improperly obtained in the long 
run.

If a company establishes general 
principles for employee interviews, the 
works council might also have a right of 
co-determination pursuant to Sec. 87 
para. 1 no. 1 BetrVG. This would mean that 
such general principles can only be 
bindingly implemented with the works 
council’s prior consent. It is generally 
advisable to involve the works council in 
internal investigations from an early stage.

2. Email analysis

An email analysis may be another 
important instrument in an internal 
investigation. It is often impossible to 
establish the relevant facts without such 
an analysis. The analysis of work-related 
email correspondence is subject to strict 
legal requirements. Unfortunately, there 
are no clear court decisions in this respect 
yet.

It is, however, clear that companies have 
far-reaching monitoring rights where a 
private use of the company email account 
is forbidden. In this case, the employer is 
generally entitled to access the electronic 
correspondence. The data protection 
rules of Sec. 32 para. 1 sent. 1 or 2 of the 
German Federal Data Protection Act 
(Bundesdatenschutzgesetz, BDSG) apply, 
meaning that the employer must weigh its 
own monitoring interest against the 
employee’s right of informational self-
determination. In most cases, the 
employer will have the possibility to 
monitor electronic correspondence.

Internal investigations
Criminal offences

Dr. Manuela Rauch
Principal Associate
Eversheds Munich
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However, most companies allow or at least tolerate a 
certain reasonable private use of the company email 
account. This gives rise to the question whether the 
employer thereby becomes a “service supplier of 
telecommunication services” within the meaning of the 
German Telecommunications Act (Telekommunikations-
gesetz, TKG). If this is the case, an analysis of the work-
related email correspondence would constitute a breach 
of the secrecy of telecommunications, which is not only 
relevant under criminal law but can also lead to 
exclusions of improperly obtained evidence in 
subsequent labour court proceedings. However, both 
legal literature and the courts have recently tended 
towards the opinion that the Telecommunications Act 
does not apply, even if a private use of the email account 
is allowed. The employee’s protection is thus also in this 
case exclusively governed by Sec. 32 para. 1 sent. 1 or 2 
BDSG. This means that particularly where there is a 
suspicion of criminal acts, i.e. the case with the most 
practical relevance, an analysis of the email account is 
generally admissible.

Works council co-determination rights apply to the 
analysis of company email correspondence pursuant to 
Sec. 87 para. 1 no. 6 BetrVG (technical monitoring 
devices).

3. Disciplinary measures

If internal investigations unearth reasons for suspicion, 
legal consequences with respect to the employment 
relationship must be considered. In addition to a 
limitation of authorities or garden leave, such situations 
also often result in a termination with cause. These are 
subject to strict legal requirements.

However, a termination with cause does not necessarily 
require proof of an actual offence but is generally 
assumed to also be possible where there is a strong 
suspicion of a serious breach of duties under 
employment law.

Such a dismissal on suspicion of unlawful conduct is only 
effective if the employee has been heard regarding the 
allegation before the dismissal on suspicion of unlawful 
conduct was declared. This hearing can form part of the 
interviews in the context of the internal investigations or 

can be conducted separately. While, pursuant to the 
German Federal Labour Court, it is not necessary to 
explicitly inform the employee in advance of the subject 
of the hearing, stating a false reason when asking the 
employee to attend the hearing is unlawful. In addition, 
the employee must receive sufficiently comprehensive 
information regarding the case to enable him to 
adequately respond to the allegation. Also, the employee 
should again be informed of his right to ask for support 
from a works council member or lawyer. Minutes should 
be taken during the hearing to enable the employer to 
react if the employee claims in subsequent unfair 
dismissal proceedings not to have been appropriately 
heard.

Another highly problematic point in connection with the 
declaration of terminations with cause during internal 
investigations is the two-week notice period pursuant to 
Sec. 626 para. 2 of the German Civil Code (Bürgerliches 
Gesetzbuch, BGB). This period commences once the 
party entitled to declare the termination has gained full 
knowledge of the facts leading to the termination. 
Pursuant to established case law, the employer is entitled 
to await the outcome of the investigations by prosecuting 
authorities. It is also reasonable to assume that the 
employer is entitled to wait for the submission of the final 
report in internal investigations before the two-week 
period commences. This applies in any case, unless the 
management gains sufficient knowledge at an earlier 
stage due to interim reports. It is also necessary to 
conduct the investigations with “purpose and urgency”. 
As the employer bears the burden of proof regarding 
compliance with the two-week period, all steps of the 
investigation must be clearly documented.

The competent works council must of course always be 
heard before a termination is declared. If a dismissal on 
suspicion of unlawful conduct is to be declared on its 
own or in addition to a dismissal due to an actual unlawful 
conduct, the works council must receive a separate 
notification, as the suspicion of a criminal offence and a 
proven offence constitute different reasons for 
termination. 

Please contact us for any further information on this 
topic.

Who carries out internal investigations in your company? Have you or your employees received sufficient training to 
carry out such investigations?

Visit our training “Employee investigations” on 22 March 2017 in Munich; you will find more information on this 
training and on other events under eversheds.de/veranstaltungen.

Labour and Employment Law Newsletter

11



Practical example
Office Christmas party – a practical guide

Every year when the leaves turn brown 
and the first snow starts to fall, companies 
are frantically planning their Christmas 
parties. Ideally, such festivities improve the 
company climate, foster communication 
among colleagues and offer an ideal 
opportunity for a joyous farewell to the 
old year. In reality, however, even an 
innocuous event such as a Christmas party 
can cause legal disputes.

Organisation and participation

There is no general obligation of the 
employer to organise a company 
Christmas party. This might be the case as 
an exception where the company 
Christmas party has become an 
established company practice. This could 
apply particularly where the employer has 
always organised a Christmas party in the 
past and has thus caused the employees 
to believe that there will also be Christmas 
parties in the future.

Employees are generally free to decide 
whether to attend the Christmas party. 
Plainly speaking: If the Christmas party 
takes place outside working hours, each 
employee decides for herself/himself 
whether they wish to attend. This does not 
apply if the Christmas party takes place 
during working hours. If this is the case, 
non-attending employees cannot simply 
go home but must work their usual hours 
or use their overtime account or holiday 
entitlement to go home.

Presents

Where the employer generously assumes 
the role of Father Christmas, disputes also 
often erupt with respect to the presents. 
With regard to presents from the employer 
to the staff, it must be kept in mind that 
these can also establish a company 
practice.

It is admissible for the employer to hand 
out valuable electronic entertainment 
devices exclusively to those employees 
present at the respective party. A non-
attending employee’s legal action for a 
“subsequent handing over of presents” 
was dismissed by Cologne Labour Court 
(decision of 09 October 2013 – 3 Ca 
1819/13). Employers are thus without a 
doubt entitled to reward employees for 
attending the Christmas party – arbitrarily 
handing out presents to a selection of 
individual employees, on the other hand, 
is likely to be problematic due to the 
employment law principle of equal 
treatment.

Employers should always use common 
sense when it comes to presents: For 
example, gifting gold coins to employees 
on the occasion of a company Christmas 
party is to be regarded as a taxable salary 
component according to the German 
Federal Finance Court (decision of 07 
November 2006 - VI R 58/04). In addition 
to tax and social insurance problems, this 
may also cause trouble with the works 
council: Although the employer is free to 
decide whether to hand out presents 
without involving the works council, the 
works council’s right of co-determination 
might well apply to the specifics of such 
benefits pursuant to Sec. 87 of the 
German Works Constitution Act 
(Betriebsverfassungsgesetz, BetrVG).

Conduct-related grounds for 
dismissal

Company Christmas parties commonly 
involve a significant consumption of 
alcoholic beverages. The later the hour, 
the higher the risk of (mis-)conduct which 
might give reason for a dismissal, as 
alcohol lowers inhibitions and shortens 
the fuse. This might find its manifestation 

Bernd Pirpamer
Partner
Eversheds Munich
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in a wide range of behaviours: insults, physical attacks 
and even sexual harassment.

For example, a dismissal with immediate effect was 
justified in a case where an employee grossly insulted his 
superior at the Christmas party and then tried to blame 
this behaviour on a blackout (Hamm Regional Labour 
Court, decision of 30 June 2004 – 18 Sa 836/04). The 
same applied to an employee who punched a random 
colleague in the face without warning as he was angry 
about negative feedback regarding his drunk singing on 
stage (Osnabrück Labour Court, decision of 19 August 
2009 – 4 BV 13/08).

But even without alcohol, the events around a company 
Christmas party can seriously jeopardise the employment 
relationship. For example, a branch manager who applied 
for a Christmas party allowance from the company, 
submitting a list of attendants signed by the employees, 
avoided a dismissal by the skin of his teeth; it was 
nevertheless agreed with the employees that the 
Christmas party would ultimately not take place for 
organisational reasons (Hamm Regional Labour Court, 
decision of 14 January 2010 – 8 Sa 1182/09).

Insurance cover

Where serious breaches of duty occur due to a – 
sometimes excessive – use of alcohol, accidents are also 
likely to happen. Therefore, those who enjoy insurance 
cover at least have a quantum of luck in their misfortune. 
Statutory accident insurance cover applies where the 
accident is classed as an on-the-job accident.

Accident insurance cover generally only applies in case of 
company Christmas parties. “Rogue” Christmas parties, 
i.e. parties organised by the employees themselves, are 
only covered by the statutory accident insurance if they 
are initiated by the company management itself or by a 
person authorised or instructed to do so by the company 
management (Federal Social Court, decision of 26 June 
2014 – B 2 U 7/13 R).

However, it is not necessary for a company Christmas 
party that the company management personally attends 
the party (Federal Social Court, decision of 05 July 2016 
– B 2 U 19/14 R). However, night life enthusiasts and party 
people should bear in mind that the insurance cover 
generally ceases to apply when it is clearly apparent and 
comprehensible that the company Christmas party is 
over. This may for example be the case if all other 
colleagues have left the party hours ago (Hesse Regional 
Social Court, decision of 26 February 2008 – L 3 U 71/06).
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Political developments

The Federal Anti-Discrimination Agency argued in favour of a reform of the General Equal Treatment Act 
(Allgemeines Gleichbehandlungsgesetz, AGG). The reform proposals, which were partly heavily criticised, 
are based on the independent evaluation report after a legal analysis and on the experiences gathered 
since the AGG came into force 10 years ago. Specifically the following points are to be reformed:

 – extension of the deadline for the assertion of claims for damages or compensation from currently two 
months to six months

 – introduction of a right to file an action also for anti-discrimination associations

 – extension of the scope of protection also in case of the use of external personnel within the 
framework of contracts for work and services

Reform proposal of the Federal Anti-Discrimination Agency 
regarding the General Equal Treatment Act1

With the progress dialogue “Working 4.0” which lasts until the end of 2016, the Federal Ministry for Labour 
and Social Affairs (BMAS) has created a framework for a partly public and partly technical dialogue 
regarding the future of the working society. The dialogue is intended to sufficiently take into account the 
digital progress of the employees, particularly through more flexibility thanks to a “delimitation in terms of 
time and location” of the work to be performed. In addition to a shift to a maximum weekly working time, 
also an extension of the possibilities for parties subject to a collective bargaining agreement to reduce the 
rest period from eleven to nine hours was controversially discussed.

Progress dialogue “Working 4.0” of the Federal Ministry for 
Labour and Social Affairs2

The coalition committee has agreed on the key points for a law on more pay equality. By means of an 
individual claim to information, employees in companies employing more than 200 people shall be 
granted the right to be informed about how they are paid compared with other employees. In addition, 
Companies employing more than 500 people will be obliged to achieve equal payment in the future 
and to regularly report on measures regarding equal treatment and equal pay within the company. The 
ratification of the draft bill is planned for summer 2017.

Agreement regarding the draft bill on more pay equality
3
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On 02 November 2016, the German Federal Cabinet decided upon the amendment of the Workplace 
Ordinance (Arbeitsstättenverordnung, ArbStättV). In addition to the integration of the previous 
Regulations for Computer Workplaces (Bildschirmarbeitsverordnung, BildSchArbV) and the handling of 
mental stress factors within the framework of the assessment of risks, the employers’ instruction 
obligations in connection with health and safety at work will, inter alia, also be included in the amended 
version. After the decision of the Cabinet, the amended Workplace Ordinance shall be announced in 
due time in the Federal Law Gazette and shall enter into force on the day after the announcement.

Amended Workplace Ordinance
4

So far, severance amounts paid as a consequence of the termination of an employment relationship in 
Germany have generally not been subject to taxation if the employee concerned left the Federal 
Republic of Germany prior to the payment of the severance amount and became tax resident in a 
country with which Germany concluded a double tax treaty. Presumably with effect from 01 January 
2017, the draft bill on the implementation of the amendments to the EU Directive on administrative 
cooperation in the field of taxation and other measures against reductions and transfers of profits will 
mean that severance payments in cross-border cases will no longer be tax-exempt. 

Law on administrative assistance: Severance payments no 
longer tax-exempt5
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Column
It all ends with pensions

Recently, the Federal Labour Court 
considerably strengthened the requirements 
for choosing the so-called “insurance-
based solution” (versicherungsförmige 
Lösung) (decision of 19 May 2016, file ref.: 
3 AZR – 794/14). Consequently, the 
liability risks will increase for all 
employees who concluded a pension 
scheme through a direct insurance or 
pension fund by way of a contribution-
oriented benefit promise.

Background

If an employee who has been granted 
such a pension promise prematurely 
leaves the company after expiry of the 
waiting period of 5 years, he has a non-
forfeitable pension entitlement to the 
benefits under the company pension 
scheme. The amount of such an 
entitlement is generally calculated 
pursuant to the so-called “labour law 
solution” (arbeitsrechtliche Lösung) (pro 
rata calculation). This, however, may lead 
to the fact that the employee may have 
higher claims against the employer than 
those covered by the benefits under the 
direct insurance or the pension fund 
(“supplementary claims”) (Ergänzungs-
ansprüche).

Hence, the legislator allows the employer 
to choose an “insurance-based solution” 
(Sec. 2 para. 2 or para. 3 of the German 
Company Pensions Act (Betriebsrenten-
gesetz, BetrAVG)). The employer may thus 
“refer” the employee to the benefits under 
the direct insurance or the pension fund 
and thereby avoids supplementary claims. 
The employee (almost) completely 
becomes a party to the insurance contract 
and continues such contract with his own 
means. To enable the employer to 
“exempt” itself in this way, it is inter alia 
obliged to expressly declare its choice of 
the “insurance-based solution” vis-à-vis 

the employee and the insurer within 3 
months after the employee left the 
company.

The new case law of the Federal 
Labour Court

In its decision of 19 May 2016, the Federal 
Labour Court has now considerably 
strengthened the requirements for the 
choice of the “insurance-based solution”. 
The required declaration must have a 
factual and temporal connection with a 
specific termination of the employment 
relationship. The employer (at the same 
time) has to provide the employee with 
the most important information regarding 
the insurance.

Practical consequences

The widespread practice of declaring the 
choice of the “insurance-based solution” 
already in the pension promise is thus no 
longer sufficient. For a legally compliant 
execution of the right of choice, 
employers should repeat their declaration 
vis-à-vis the employer and the insurance 
company directly before or within the 
3-month declaration period after the 
termination of the employment 
relationship.

After the decision of the Federal Labour 
Court, it is thus important to develop a 
standardised process in practice which 
ensures that the receipt of the declaration 
of the employer’s choice can be proven in 
case of a dispute and that the employee 
receives an overview of the most 
important insurance data together with 
the declaration. Only in this way, 
employers avoid the risk of further 
“supplementary claims”.

Dr. Rolf Kowanz
Partner
Eversheds Hamburg
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NEW –  
Eversheds In-House 

Eversheds is renowned for innovative thinking. That is 
precisely why we have added “In-House Trainings” as a 
new training format to our programme. An in-house 
training course is always the right choice when one or 
more employees of a company are to receive in-depth 
training on a specific topic. 

What could be more economically efficient than having 
one of our experienced trainers coming to your offices and 
training your entire team directly on site? Dates will be set 
individually based on the circumstances and requirements 
of your business – business disruptions and expenses for 
travel and accommodation belong to the past!

But there are even more advantages:

 – The attendees acquire the requisite knowledge they will 
need to tackle future challenges in a familiar 
environment, which means that even sensitive 
questions and problematic issues can be discussed in 
detail.

 – In-house training courses also help the team spirit and 
solidarity amongst colleagues.

In addition to the topics listed on the right, we are also 
happy to design training courses on the basis of your 
requirements, specifically tailored to answer the 
questions which are most relevant to you and your 
business! 

For further information, please visit eversheds.de/
veranstaltungen or contact us at inhouse@eversheds.de.

Specifically tailored training courses delivered at your premises
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 – Warning letters and conduct-based dismissal

 – Labour and employment law for executives

 – Labour and employment law compliance

 – Working hours

 – Works council elections – The employer’s role and 
perspective

 – Works constitution law for beginners

 – Works constitution law for pros

 – Burnout: Health as a productivity factor – possibilities 
and courses of action

 – Company/supplemental collective agreements: 
Preparation – negotiation – design

 – Reform of the German Personnel Leasing Act (AÜG) 
and practical implementation

 – Subjection to collective agreements: creation – 
amendment – termination

 – The unknown co-determination rights pursuant to 
Secs. 92 et seqq. of the German Works Constitution Act 
(BetrVG)

 – Dismissal on suspicion of unlawful conduct

 – Implementation of corporate integration management 
in the company

 – Introduction to German labour and employment law

 – Successful project work in the company – selected 
co-determination rights

 – Successful cooperation with works councils and trade 
unions

 – Introduction to German employment law (English)

 – Giving notice of termination - do it right! 

 – Co-determination rights in the supervisory board 
(employer)

 – Company pension scheme news

 – Practical HR questions

 – Restructuring: Reconciliation of interests and social 
plan

 – Strategy and tactics in conciliation committee 
proceedings

 – Strike prevention: Legal framework – strategy – 
communication – court proceedings

 – Drug consumption at work

 – Dealing with illness during the employment relationship

 – Dealing with low performers

 – Working with the works council (English) 

Overview of topics
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Brave new (temporary) employment world – Reform of the 
German Personnel Leasing Act (AÜG) and practical 
implementation 
24 January 2017 (Munich), 07 February 2017 (Hamburg)

The digitalisation of the workplace – Employee data 
protection and co-determination 
16 February 2017 (Munich)

Employee investigations  
22 March 2017 – English (Munich)

Company pension scheme news – Trends and tips for 2017  
28 March 2017 (Munich), 30 March 2017 (Hamburg)

Employment relationships in crisis conditions – Strategy and law  
05 April 2017 (Munich)

Introduction to UK Employment Law 
25 April 2017 – German, 17 May 2017 – English (Munich)

Global Mobility – Secondments to and from Germany  
23 May 2017 (Munich), 20 June 2017 (Hamburg)

Introduction to German Employment Law 
28 June 2017 – English (Munich)

Show your teeth – Strategies against misuse of works council 
rights 
29 June 2017 (Munich), 06 July 2017 (Hamburg)

Works council elections 2018 – The employer’s role, rights 
and duties 
12 October 2017 (Munich) 

Upcoming Breakfast and After-work Seminars

25 January 2017 – “Technology and employment law” 
6:00 p.m. – 7:30 p.m. followed by networking 
(Munich) 

15 March 2017  
7:30 a.m. – 9:00 a.m.  
(Munich) 

17 May 2017 
7:30 a.m. – 9:00 a.m.  
(Munich)

19 July 2017  
6:00 p.m. – 7:30 p.m. followed by networking  
(Munich) 

20 September 2017 
7:30 a.m. – 9:00 a.m.  
(Munich)

15 November 2017  
7:30 a.m. – 9:00 a.m.  
(Munich)

For further information, please visit eversheds.de/veranstaltungen.

http://eversheds.de
http://eversheds.de/veranstaltungen

