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Defamation Law in Ireland 
 

The area of defamation is a balance between 
the right of free expression and the 
individual’s right to a good name. In the 
case of broadcasts and matters addressed to 
the public in general, differing concerns may 
apply and proceedings tend to rest on 
whether the public had an interest in the 

publication, and whether the publisher acted 
in good faith and without ill intent.   

 
 

Constitutional Protections 
 
The protections afforded by the law in 
Ireland to such publications tries to strike a 
balance between the individual’s right to 
privacy contained within Article 40.3.1, 

where the state vows to “defend and 
vindicate the personal rights of the citizen”, 
and Article 40.6.1 which grants citizens the 
right to “express freely their convictions and 
opinions”. Where these rights conflict, the 
Supreme Court has indicated that there is no 
hierarchy of rights and that the Court will 

seek to do justice according to the specific 
facts.  

 
The Defamation Act 2009 
 
The Defamation Act 2009 (the “2009 Act”) 

gives a statutory definition to defamation. 
S.6(2) states that the tort of defamation is 
formulated from the:  

 
“Publication, by any means, of a defamatory 
statement concerning a person to one or 
more than one person”, and “Defamation 

shall be construed accordingly”. 
 

“Publication” involves communication to a 
third party, either written or oral, by 
distributing, communicating, or engaging in 

publication to others and can include a 
publication broadcast on the radio or 
television.   
 
A “defamatory statement” is defined as a 
statement that tends to injure a person’s 
reputation in the eyes of reasonable 

members of society.  

 
Injuring a Person’s Reputation 
 
Under the 2009 Act a defamatory statement 
must injure a person’s reputation in the eyes 
of reasonable members of society. It is 

important to note that no adverse effect 
needs to be shown. It is enough to show 
that the broadcast had the ability to have an 
adverse effect on the person’s reputation (s. 
6.5).  
 

Recent Examples of Reputational Injury 
caused by Broadcasts 
 
The case of Lavelle v RTÉ [2019] IECA 327 

involved a senior counsel who was the 
subject of an investigative report broadcast 
by RTÉ. The report made allegations that the 

plaintiff had lied in court and had a conflict 
of interest in a case he was involved in. The 
court found that the allegations were untrue 
and defamatory and awarded damages to 
the plaintiff. 
 
Crowley v RTÉ [2018] IEHC involved a 

documentary about the plaintiff who was a 
former chairman of a hospital board. The 
documentary alleged that the plaintiff had 
acted improperly in his role and had conflicts 
of interest. The court found that the  
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allegations were not supported by the evidence 

and were defamatory. The court awarded damages 
to the plaintiff for the harm caused to his 

reputation. 
 

Criminal Activity and Residual Reputation  
 

Even if a person’s reputation is already impugned, 
the law will in certain circumstances still protect 
such a person from enduring further reputational 
damage. 
 
It was found in Barry Watters V Independent Star 
Limited Trading As Irish Daily Star On Sunday 

[2010] IECC 1, that Mr Watters, the plaintiff, who 
was given a sentence for possessing child 
pornography after pleading guilty, still retained a 
residual reputation that deserved court protection 
from defamation. However, the court did not grant 

damages as it found no harm had been suffered, 
but instead fined the defendants.  

 
The court also accepted an apology by the 
newspaper and directed that they publish a 
correction of the defamatory statements in respect 
of the original article.  
 

Identification of the Plaintiff   
 
The defamatory statement must identify the 
plaintiff in question. S.6(3) of the 2009 Act sets 
out that a defamatory statement identifies a 
person if it could be reasonably understood as 
referring to them.  In most cases it will be clear as 

the person referred to is named specifically, 

however, in cases where there is no explicit 
identification of the party, courts have indicated 
that the test lies in whether the words used to 
refer to them would reasonably lead persons 
acquainted with the plaintiff to believe that they 
were the person referred to - see Duffy v News 

Group Newspapers Ltd. [1994] 3 I.R. 63. 
 

Innuendo and Suspicion  
 
A statement can be defamatory on the basis of the 
ordinary and natural meaning given to those words 

in question, or on the basis of forming an 
innuendo. It may be noted that a reference to a    
person that implies a suspicion of guilt is not of 
itself defamatory in law.  

 

Time Period in which to Institute 

Proceedings 

 
In Ireland, a plaintiff has one year from the 
broadcast or publication to file a defamation 

lawsuit; under certain conditions, this term may be 
extended to two years. In deciding whether to 
grant an extension, the court will look at the 
validity of the reason for not pursuing a claim 
within the 12 months of publication and will 
balance the interests of the damage caused to the 
plaintiff against the proposed defamatory material 

published by the defendant.  
 

Jurisdiction  
 

The Brussels Recast, a European Union 

Regulation (1215/2012), and the case law 
that has resulted from it, serve as the 
primary sources of guidance for the law on 

jurisdiction in Ireland. Importantly the law 
presumes jurisdiction even if there has been 
no direct publication within the state and so 
it is not difficult to ground jurisdiction for 
online content in Ireland. 
 
According to the Brussels Recast, a plaintiff's 

ability to claim damages is contingent on the 
jurisdiction they choose to institute 
proceedings. Damages can be sought for 
harm committed throughout the EU by filing 
a lawsuit in the defendant's domicile. In 
addition, the cases of eDate Advertising 

GmbH and Martinez v MGN Limited Cases C-

505/09 and C-161/10 permitted the plaintiff 
to sue in their “centre of interests”. It should 
be noted however that if proceedings are 
instituted only in the jurisdiction where the 
detrimental incident took place, damages 
are limited to harm to reputation in that 

particular jurisdiction. 
 
An important limitation to jurisdiction was 
set out in the case of Ryanair Limited v Peter 
John Fleming [2016] IECA 265 where the 
defendant had no ties to Ireland and was a 
resident of Australia. The offensive remarks 

about events that occurred in Spain were 
posted by an Australian in Australia on a 

website based in California. The plaintiff 
airline's home base was the only connection 
to Ireland. The Court ruled that in order to 
prove publication in the state and provide 
the Irish court’s jurisdiction to hear a 

defamation case involving online 
information, the plaintiff must provide 
certain proof that someone in the state has 
actually accessed or downloaded the 
allegedly defamatory material. 
 

 

Possible Defences to Public 

Defamation  
 

Once a publication is shown to be potentially 

defamatory, it is for the defendant to plead 
and prove one of the defences from the 
2009 Act. If the defendant successfully 
pleads a defence the plaintiff will have no 
claim. 
 

Fair and Reasonable Publication 
Provisions on a Matter of Public Interest 
 
S.26 offers a strong defence to public 
interest journalists seeking to broadcast or 
publish in the public sphere. Interestingly 
this statutory defence has never been 

successfully contested before Irish courts.  
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In order to avail of the s.26 defence, the defendant 

must first show that publishing the statement was 
fair and reasonable in light of all the facts. 

 
Second, the publisher's intentions and actions are 
relevant, in deciding whether or not to publish and 
deciding when and what to publish.  

 
It is important to note that s. 26(1)(a)(i) requires 
statements to be published in good faith. It may 
also be necessary to provide express evidence in 
support of this good faith requirement. 
 
Defence of Truth  

 
The defence of truth is a valid defence where the 
defendant can prove that the defamatory 
statement is substantially true. Truth in every 
detail is not required but the statement must be 

substantially true to give rise to the defence. If the 
words that are not proven to be true do not 

materially injure the plaintiff’s reputation, this will 
absolve liability on the part of the defendant.  
 
Recent Example of the Defence of Truth in Practice  
 
In O'Brien v RTE [2018] IECA 210 the defendant 

broadcast a documentary about the plaintiff, a 
well-known businessman. The plaintiff claimed that 
the broadcast contained false and defamatory 
statements about him, and he sued RTE for 
defamation. RTE argued that the documentary was 
protected by the defence of fair and reasonable 
publication, as it was a matter of public interest 

and RTE had taken reasonable care to ensure that 

the statements made were true.  
 
The court ultimately decided in favour of RTE, 
finding that the documentary was a matter of 
public interest and that RTE had taken reasonable 
care to ensure the accuracy of the statements 

made. The court noted that the documentary was 
a serious piece of investigative journalism that 
served an important public interest in exposing 
potential wrongdoing by a person in a position of 
power and influence. 
 

Defence of Honest Opinion  
 
A defendant can avail of the defence of honest 
opinion under s20(1) where they can prove the 

opinion expressed in the statement was honestly 
held. The defendant must show that the statement 
was based on facts supporting the opinion. 

Although all facts need not be proven, the opinion 
must be honestly held having regard to the 
allegations of fact that have been proved.  

 
S21 of the 2009 Act sets out a number of ‘matters’ 
the court will have regard to when distinguishing 
between a statement of fact and an opinion, 

however it will be based on the circumstances in 
which the publication was made. 
 

 
 

Defence of Qualified Privilege  

 
Qualified privilege is a defence to defamation 

that can be used where the defendant had a 
duty or interest in making the defamatory 
statement and where the recipient of the 
statement had a corresponding interest or 

duty in receiving it. The 2009 Act expressly 
maintains this common law defence and 
permits it to operate in tandem with the 
similarly crafted statutory defence found in 
s. 18 and s.19 of the 2009 Act. 
 
Qualified Privilege in Public Broadcasts & 

Publications 
 
Qualified privilege in the context of 
documentaries or other publications can be 
used where the publisher is reporting on a 

matter of public interest. In the case of DPP 
v Independent Television News Ltd. [1999] 4 

IR 157, the court held that the media has a 
duty to report on matters of public interest, 
even if the information turns out to be wrong 
or inaccurate, provided that the report was 
made in good faith. 
 

Bradley v. Independent Star [2011] IESC 
17, involved the publication of an article in 
the Irish Daily Star newspaper that was 
allegedly defamatory towards the plaintiff, 
John Bradley. The article in question related 
to a road traffic accident in which Mr. 
Bradley was involved, and it contained 

comments from witnesses to the accident 

that suggested that Mr. Bradley had been at 
fault.  
 
The court found that the article was 
defamatory, as it suggested that Mr. Bradley 
was a careless or reckless driver. However, 

the court also found that the defence of 
qualified privilege was available to the 
defendant. The court held that the 
publication of the article was made in the 
public interest, as it related to a matter of 
public safety and was therefore protected by 

qualified privilege. 
 
Legitimate Interests in the Information  
 

Another example of qualified privilege is 
where a person has a legitimate interest in 
receiving the information. In Keown v The 

Phoenix Magazine [2006] 1 IR 82, the court 
held that a statement made in a political 
magazine that was critical of the plaintiff 
was protected by qualified privilege because 
it was made in the context of political debate 
and the readers of the magazine had a 
legitimate interest in receiving the 

information.  
 
However, it is important to note that the 
common law defence of qualified privilege is 
not absolute, and the courts will consider the
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circumstances of each case to determine whether 

the defendant's conduct was reasonable and 
whether the recipient of the statement had a 

corresponding interest or duty in receiving it. 
 
Qualified Privilege & Malice 
 

The case of Tobin v. Minister for Defence [2019] 
IESC 57; [2020] concerned comments made by 
the Minister for Defence, in relation to the plaintiff, 
former Lieutenant Colonel Jerry Lane. The 
statements were made during an Oireachtas 
committee hearing, which was covered by the 
media. The Supreme Court held that the defence 

of qualified privilege did not apply in this case. The 
court noted that the defence only applies to 
statements made in good faith on a matter of 
public interest, and the defendant must show that 
the statement was made without malice. 

 
The court found the comments were made with 

malice and they went beyond what was necessary 
for the purposes of the committee hearing. The 
court also found the comments were not made in 
good faith, as they were based on uncorroborated 
and unverified information.  
 

Potential Remedies & Damages 
 
The primary remedy in defamation lawsuits is 
damages. Compensation may be paid in a lump 
sum, or it may be divided among various types of 
damages. In awarding general damages, a judge 

or jury must consider the circumstances of the 
case and the allegations at issue.  

 
Level of Potential Damages   
 
A court may grant punitive or exemplary damages 
if defamation of a particularly serious nature is 

found. Where a court finds that the defendant 
intended to publish the material, knowing it to be 
untrue and defamatory in nature, it may order the 
defendant to pay punitive damages in such amount 
as it considers necessary.  
 

In the case of Kinsella v Kenmare Resources plc 
[2019] IESC 54, the High Court found that a 
publication issued by Kenmare Resources plc to be 
defamatory of the plaintiff. The jury awarded the 
plaintiff €9 million in compensatory damages and 

€1 million in aggravated damages. On appeal, the 
Court of Appeal unanimously found that the award 

was disproportionate, unjust, and unreasonable in 
the circumstances. The court continued by setting 
the original award aside in substitution of an award 
of €250,000 instead. 
 
Court guidance on Damages 
 

In the recent Supreme Court decision of Padraig 
Higgins v The Irish Aviation Authority [2022] IESC 
13, the court established guidance on the 
appropriate range of damages for varying levels of 
defamation. In his leading judgement, 
MacMenamin J asserted that moderate defamatory 

material could reach up to €125,000. Whilst 

a case involving “seriously defamatory 
material” with mitigating factors such as 

limited publication could range from 
€125,000 to €199,000.  
 
The court further contended that where very 

serious defamation is established it may 
range from €200,000 to €300,000 and 
concluded that where, “very real damage to 
an individual’s reputation” is established 
cases may reach up to €300,000.  
 
In the case of Leech v Independent 

Newspapers (Ireland) Ltd [2014] IESC 78, 
articles published by the Appellant had 
suggested that the plaintiff had carried on an 
affair with a government minister. 
Independent Newspapers sought to appeal 

the verdict of the Court of Appeal which 
awarded damages to the Appellant on the 

grounds that it would have a chilling effect 
on the media’s freedom of expression and 
publication. The Supreme Court granted an 
award of €1,250,000 to the plaintiff in this 
instance.  
 

The newspaper brought a case before the 
European Court of Human Rights and 
submitted that the damages were a 
disproportionate interference of its’ right to 
freedom of expression under Article 10 of 
the European Convention on Human Rights 
(ECHR).  

 

The ECHR found that in the whole there was 
not sufficient reasoning from the Supreme 
Court in its finding of the damages award of 
€1,250,000. It stated that the Supreme 
Court needed to give further clarification as 
to why, in particular, the highest ever award 

was required in a case which the Supreme 
Court did not categorise as “one of the 
greatest and most serious libels to come 
before the courts”. 
 
Mitigating Factors in Determining Damages 

 
The offering of an apology, correction or 
retracting the comments themselves is 
weighed in the balance in considering the 

level of damages. The failure to make an 
offer of amends may be taken into account 
irrespective of whether it is pleaded as a 

defence.  
 
Furthermore, an offer of amends may act as 
a defence in a given case unless the plaintiff 
can prove that the defendant knew or should 
have known that the published material was 
defamatory. This will apply on a case by 

cases basis only and is at the discretion of 
the court. 

 
Importantly, the 2009 Act states that an 
apology will not constitute an admission of
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liability, nor can it be used in any civil proceedings 

against the defendant (s.24.3 and s.4).  
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