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COVID-19
Assessing risk and
preparing your business
There is no doubt that the COVID-19 pandemic has already had a
profound effect on societies, economies and businesses across the
globe. With many governments imposing stringent periods of
lockdown, local and international trade has been severely affected
and businesses have had to review carefully their commercial
relationships and the contracts that underpin them.

Overview
The purpose of this guide is to identify some of the key risk
areas you may face in the coming months and provide
practical tips on steps that you may consider taking right
now in order to help manage those risks and minimise the
potential of future claims and litigation.

Using the contents homepage, you can navigate quickly to
those areas which are of interest to you and most likely to
impact on your business.
As a global law firm, we are also able to consider such risks
across multiple jurisdictions and provide different thoughts
based upon where in the world such risks may arise. You
can read more on the risks across our other jurisdictions in

the Global COVID-19 Litigation Risks Report. Please do
therefore contact us if you want to speak to one of our
experts in a particular jurisdiction.
As with our previous guides, this is a resource provided to
our clients and the wider business community as part of
our response to COVID-19.
Should you need to discuss any issue in more detail,
please contact:

Pamela O’Neill
Partner, Head of Dispute
Resolution and Litigation
T: +353 1 6644 241
M: +353 87 229 1910
pamelaoneill
@eversheds-sutherland.ie
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1.

2.

The impact of COVID-19 on commercial real estate in
Ireland has been significant and will potentially change the
current landlord and tenant dynamic as we know it.
Commercial property sales have decreased by over 50% (as
recently reported by Cushman & Wakefield). There has also
been widespread media commentary on rent collections
particularly in the retail, hospitality and leisure sectors.
Some property funds have reported up to 60% drops in
rent collections as a result of COVID-19. Other negative
trends have seen some high profile acquisitions put on
hold or abandoned until there is greater clarity on the
longer term effect of COVID-19 on the economy generally.
The lack of certainty regarding the outcome of the
ongoing Brexit negotiations between the EU and the UK
has also impacted the real estate sector here.

The various Government supports for businesses
introduced to help them survive the pandemic has helped,
including Revenue concessions to allow businesses
warehouse or defer tax payments due in 2020. These will,
it is hoped, greatly assist cash flows. In addition, the banks
agreed to facilitate short term repayment holidays for
some borrowers affected by COVID-19.

What are the issues and why does
COVID-19 increase the risks?

It is widely accepted that the full impact of COVID-19 on
market rents and property values has yet to be felt and that
the market’s short-term prospects are not as positive as
before. However, these comments must be balanced
against the longer term positivity that still exists for certain
sectors such as the Dublin office market, industrial and
residential, particularly social housing.
The hope is that the initial negative reaction to the crisis
will pass in the short to medium term and will not become
a growing industry trend. The rapid transition to remote
working has rightly made people pause for thought but the
general feeling heading into 2021 is that the demise of the
large office block has been exaggerated.

What does all this
mean for business?

With limited exceptions, all businesses have been granted a
commercial rates waiver to 31 December 2020.
We have also seen VAT rate reductions from 13.5% to 9%
from 1 November 2020, in recognition of the
unprecedented challenges facing the hospitality and
tourism sector.
But the Government restrictions and continued impact of
the pandemic continue to adversely impact jobs,
investment and consumer confidence, particularly in key
sectors such as aviation, hospitality, tourism and retail.
A Bord Bia report estimated the food services sector across
the island of Ireland would be down by 47% in 2020 but
predicted a strong bounce back in 2021.
However, it is not all doom and gloom as some sectors of
the Irish economy have seen increases in their trade,
particularly the pharma, logistics and technology sectors,
where stronger than expected exports continue. Other
sectors such as the agri-food sector have, to date, not
suffered any significant disruption. Supply chain remains
impacted, however.
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Construction
Construction sites have remained opened since the
resumption of activities on 18 May 2020. The real impact of
the temporary shutdown between mid-March and May has
yet to be quantified, for example, additional costs arising
from social distancing and PPE compliance for health and
safety. Future implications remain to be seen on
construction projects that have yet to secure planning
consent, funding and/or just get out of the ground. The
attitude of insurers and funders to the conduct of claims
will determine a lot too.
Landlord & Tenant
The Government introduced a voluntary Code of Conduct
to apply to commercial leases in October 2020 which is
stated to apply until 31 July 2021. Whilst voluntary in
nature, it is expected that the courts will take judicial
notice of the Code as disputes reach the courts.
The Code places great emphasis on landlords and tenants
communicating promptly, openly, acting reasonably and in
good faith.
It does not however impose any moratorium on
commercial landlords suing for arrears of rent, attempting
to forfeit leases and/or seek to recover possession. Nor
does the Code offer legal shelter against enforcement
action for personal or corporate guarantors.
We would expect greater legal scrutiny of existing leases in
cases particularly where tenants seek to exercise break
options and/or renewal rights to obtain a new lease at
market rent. Leases first entered into before February 2010
generally had “upwards only rent reviews” which would
now fall away on renewal.
Routine matters such as compliance with key lease
covenants on repair/yield up will also be the subject of
potential litigation as landlords look to maximise the ability
to recover for schedules of dilapidations etc.
We are likely to see increased focus on temporary and
prompt settlement of rent disputes as parties re-gear
leases to adopt turnover rent models particularly in the
retail/hospitality sector.
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We cannot rule out increased recourse by some landlords
to the “nuclear” debt collection option of issuing a petition
to wind up corporate tenants/guarantors but generally only
as a last resort.
Service charges are also mentioned in the Code of
Conduct so we are already seeing increased scrutiny of
annual budgets and collection regimes with parallel
disputes. Most, but not all, Irish leases provide for such
disputes to be resolved by way of arbitration rather than
through the courts.
Examinership
In an interesting development, New Look recently lost its
high profile application to avail of the protection of our
Examinership regime when a number of its institutional
landlords objected to its application in the High Court. It is
likely we will see more applications for Examinership from
tenant companies in the coming months, particularly those
with multiple leases/stores.
Conclusion
It is inevitable we will see a growth in real estate claims
which will end up either in arbitration or the courts as
parties become more focused on the “bottom line” and
less collaborative. Parties will move away from the initial
COVID-19 mantra of “we are all in this together”.
The attitude and support of business lenders and/or
insurers will also influence how robustly those claims are
pushed and/or defended.
Institutional investors may be prepared to play the
long game.
Our overall view is that 2021 and onwards will see more
and diverse real estate claims, particularly where landlords
and tenants seek to assert their various rights and balance
the survival of their businesses and investments.
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If you need help with real estate litigation please contact:

Dermot McEvoy
Partner, Dispute Resolution and Litigation
T: +353 1 664 4238
M: +353 86 224 2989
dermotmcevoy
@eversheds-sutherland.ie

Sean Greene
Partner, Real Estate
T: +353 1 664 4278
M: +353 86 811 8909
seangreene
@eversheds-sutherland.ie
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Top five COVID-19 issues affecting
construction contracts
COVID-19 has delayed and disrupted (and will continue to
disrupt) construction projects globally. For many projects,
that disruption is severe and construction contracts simply
do not provide answers to questions posed by these
unprecedented circumstances. While we have seen parties
cooperate in the short term, positions will harden and
there will be an increase in related disputes in the medium
to long term if people are unable to resolve issues
commercially with a focus on what is best for the project.
We have set out below the top five COVID-19 issues that
we see arising out of the current crisis, and our advice on
what steps businesses should be taking now in response to
these issues.
Solvency of contractors and suppliers;
Even before COVID-19, solvency was a live issue within the
construction industry, not helped by a gloomy economic
outlook in the wake of Brexit. Profit margins on
construction projects are routinely reported to be in the
region of 5-6%, which gives little margin for error.
Suspension of works and decreased productivity reduces
the flow of cash to contractors and their supply chains.
Increased cost of plant and materials further erode tight
profit margins.
Solvency issues may also affect a party’s access to financial
resources and their ability to renew any security in place,
which may in turn result in an increase in calls on
performance bonds.
Government intervention and stimulus has provided some
relief but cannot last forever. Reported increases in
administrations and insolvencies of construction SMEs is
concerning. Any failures in the supply chain can have
serious knock-on effects causing disruption and increasing
costs. When these compound, it can be fatal for even the
biggest of construction companies and wreak havoc on
major projects.

No matter where the contracting parties appear in the
supply chain, managing these risks will be key to the
ongoing ability of contracting parties to deliver projects in
a timely manner and on, or close, to budget. Ireland has
suffered a longer and more wide reaching impact from
COVID-19 lockdown than our UK cousins, or indeed than
was suffered in continental Europe. The full impact of the
closure from 26 March 2020 until 18 May 2020 is yet
unknown. Unless the project fell within a COVID-19
“essential services” exclusion, it was essentially curtailed.
It was with this in mind and the desire to protect the
industry and jobs that the Government has determined
that construction work was to continue with the second
lockdown and the declaration of “Level 5”, commencing
for six weeks from 22 October 2020. The aim is very much
to keep the economy afloat and to use the construction
sector to do so. However, the impact of Level 5 on
solvency and construction programmes remains very
unclear, if any.
Liquidated or delay damages and extensions of time
It should also be noted that when it comes to assessing
claims, arising from the first shutdown period between
March and May 2020, all interested parties within the
construction supply chain will be looking closely at their
contracts to assess what entitlement, if any, arises for
extensions of time and/or delay damages. Equally, parties
will look to see if an entitlement to liquidated damages
might arise where there is a programme delay (particularly
falling on the critical path). Close scrutiny will also be paid
to the text of the primary and secondary legislation
introduced by the Government during the COVID-19
pandemic, and how it affects parties’ rights. It will be noted
and argued that the legislation in the second quarter of
2020 was careful not to expressly and prescriptively shut
down building sites but rather to deploy wording that
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limited the ability to have supplies delivered, to have
contractors’ personnel on site and/or the levels of
compliance required to achieve required health and safety
requirements either in terms of protective clothing, social
distancing rules or otherwise.
The initial aim was to ensure that once construction
re-opened in May 2020, the supply chain would continue
to work together in a collaborative way to resolve as
amicably as possible all time and cost impact claims.
However, as time has passed and the supply chain is now
looking more closely at their respective balance sheets
and profit and loss accounts, parties are beginning to look
at the strict wording of individual contacts to assess what
rights do and do not exist. For instance, some contracts
which prevailed before and through the period of the
pandemic included wide ranging “Change of Laws“; and/or
“Force Majeure” clauses, thereby giving rise to an increased
claims mentality.
Although it still remains in the wider interests of the entire
supply chain from funders to suppliers and insurers that the
construction industry cannot fall into collapse, this does
not mean that where contracts had the foresight to include
for COVID-19 type delays that significant claims will not
begin to emerge for the delays encountered throughout
2020, and not just limited to the March to May 2020 period.
There is no doubt that a wide reaching financial collapse
and insolvency across the construction sector would be
disastrous to the wider fiscal economy. It will lead to
inevitable increased costs, delays to programmes and
claims; such that significant projects may no longer be
financially viable.

It is fair to say, however, that for many construction and
infrastructure projects with works periods measured in
years or decades, the potential costs of ongoing delays and
disruption will be significant and material.
Increasingly the industry is seeing pressure being exerted
on contractors and sub-contractors to increase
productivity, but with a corresponding reluctance to issue
instructions for variations and/or acceleration of works, as
this will by necessity result in adjustments to the contract
price.
Any viable roadmap for full recovery within the wider
construction industry will involve accelerating the process
of industry adjustment to the “new normal”. This may take
the form of increasing working hours, re-sequencing works
or changing construction methods. The consequences of
such steps will invariably lead to claims where contractors
seek to recover for these increased costs being imposed
upon them.
The problem is that typical construction contracts rarely
provide clear grounds for recovery of such costs.
Contract administration and assessment of
contractor claims
Where a contractor has made a claim arising out of
COVID-19, contract administrators will find it increasingly
difficult to grant relief that is deemed acceptable for the
costs incurred. As matters stand, it would seem that the first
reaction will be to reject contractors’ claims for relief,
especially those of a financial nature. We see the following
reasons being articulated:

(a) the governing contract provides no or limited grounds
for the relief being claimed. Standard construction
contracts, which have not been heavily amended, do
not include provisions to effectively allocate all risks
Ongoing disruption and pressure to increase productivity
associated with a global pandemic
There has been considerable focus on the immediate
Accordingly, contractors are more likely to look for other
delays arising out of the first wave of the virus, and these
terms to provide the relief sought and these will invariably
will now extend into the second wave we are experiencing
include provisions for “force majeure” or acts of prevention,
at the back end of 2020.
or illegal or impossible acts, government intervention or
However, the wider issue that must now be addressed is
change in law. Even if the contractor can find trigger event
how the supply chain will deal with the longer term impact
that apply, it may not allow both time and additional costs,
of COVID-19. If productivity does not improve, many
and this will inevitably lead to disputes.
projects will suffer significant delays and increased costs for
the foreseeable future.
However, where entitlements arise, the supply chain will
undoubtedly pursue claims.

As mentioned in the earlier section on delays, it is not yet
possible to assess the long term impact of this disruption on
projects, and certainly not with any real degree of certainty.
12
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(b) lack of available information. Where the full and/or true
impact of COVID-19 still remains an unknown quantity,
contract administrators are likely to refrain from
granting relief rather than risking making a
determination which may not be revisited and which
could increase in scope over time

– maintaining detailed contemporaneous records of the
status of and progress to the works surrounding
COVID-19, including all additional costs, to be in a
position to (i) prepare for or respond to any claims, and
(ii) properly assess the long-term cost and time
implications to the project

(c) lack of trust. There will usually be a suspicion that
contractors will inflate claims arising out of COVID-19,
or use them to hide delays for which they are culpable

– regularly review and update the program for the works
so that it reflects the anticipated effect of current events
on the completion date

Negotiation or risk of increased adjudication
and litigation

– carefully review those contractual rights and obligations
associated with COVID-19 so that the allocation of risks
is understood

Government advice (on Public Works Contracts) remains
that, where possible, parties should cooperate and avoid
– ensure that all notice requirements and timescales are
enforcing contractual obligations. This approach is also
strictly complied with. Keep a careful eye on payment
encouraged in the private sector, but cannot carry the same
notices as there must be a heightened risk of a cashweight.
strapped party deploying aggressive ‘smash and grab’
style tactics in order to obtain payment in the short-term
The success of any project may require serious
consideration of re-scheduling and re-pricing, which is
– where any contractual compromises are reached,
easier to do at an early stage. Rise in costs, risk of
ensure that proper consideration is given to the ongoing
insolvency, along with potential changes to the way we
allocation of risks associated with COVID-19
work and live, may simply result in many projects ceasing to
be commercially viable. Where no commercial agreement
If you need help with construction litigation
can be reached, parties may seek to terminate contracts to please contact:
avoid ongoing obligations.
However, the general uncertainty makes it difficult for
parties to construction contracts to accurately price and
schedule future works. Even if the key objectives of a
project (ie time, cost and quality) are re-negotiated, the
contractor will be expected to take on the ongoing future
risks associated with COVID-19, which could make its
position unprofitable and make future claims unavoidable.
Parties may have to face a wide range of external threats to
their business and, with the failure of their contracts to
prescribe solutions, may become entrenched in their
contractual positions. This is likely to lead to an increase in
adjudications and litigation and/or arbitration (or other
forms of alternative dispute resolution), as parties seek to
resolve claims to unlock cash flow.

Dermot McEvoy
Partner, Dispute Resolution and Litigation
T: +353 1 664 4238
M: +353 86 224 2989
dermotmcevoy
@eversheds-sutherland.ie

Conall McLoughlin
Partner, Construction & Projects
T: +353 1 664 4270
M: +353 87 188 0442
conallmcloughlin
@eversheds-sutherland.ie

What steps should businesses be considering now? Aside
from engaging in constructive dialogue, parties to
construction contracts should take steps to protect
themselves including:
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1.

What is the risk and why
does COVID-19 increase it?
There are many reasons why a supply chain can be
disrupted, including insolvency of suppliers, natural
disasters, faulty parts, transportation delays or failures,
staffing issues, failure to comply with safety and regulatory
standards, price fluctuations and cyber-attacks.

2.

Are there any defences that
businesses can rely upon?

In practice we are finding that the two most common
defences that are being considered for a breach of
contract claim arising as a result of the COVID-19
pandemic are force majeure and frustration. However, it
should not be assumed that businesses can rely on these
as a successful defence to any claim for breach of contract
These disruptions can be local or global and can have
in light of the COVID-19 outbreak. In addition to the
varying degrees of impact, whether it be just a few
specific requirements of each of these concepts, it must
businesses and industries that are affected or a wider more
also be demonstrated that the COVID-19 outbreak was the
global impact because the disruption has affected a diverse
principal cause of the contractual failure.
range of supplies, such as in the current COVID-19
pandemic. The practical risks to business are many and
Force Majeure
varied – key parts/ingredients may no longer be available;
Force majeure does not have any settled definition in
the cost of raw materials may increase significantly;
Ireland. Force majeure is considered a “creature of
shipping may become difficult or impossible; customers
contract’”. Force Majeure contractual clauses are common
no longer being able to pay for goods etc.
and generally speaking seek to relieve a party from its
Whether you are at the top or bottom of the supply chain
contractual obligations upon the occurrence of certain
pyramid you can be affected by a disruption. The global
unforeseen, unavoidable events such as natural disasters.
impact of the COVID-19 outbreak has increased the risk of Ultimately, the precise definition of force majeure will
disruption to the supply chain as whole countries and/or
depend upon the terms of the contract. As such, each
specific regions have been placed into lockdown,
contract should be carefully considered on its own terms
workforces have been reduced as employees have
and its own force majeure provisions should be
become ill, businesses have been forced to cease work or
individually analysed.
production, governments have implemented emergency
measures and the import and export of goods has been
impacted. Due to the nature of COVID-19 this has also
caused an increase in demand on certain products such
as medical supplies, food, and household items. This has
caused significant disruption to the supply chain in
multiple industries with both national and international
15
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In Ireland there is no legal presumption of force majeure.
A force majeure clause must be included in a contract.
If a contract does not contain a force majeure clause,
the Irish courts will not read one into it. The events covered
by a force majeure clause must be carefully considered to
determine whether COVID-19 would constitute a force
majeure event. There is a high possibility that a general
catch all force majeure clause will be deemed void
for uncertainty.
Key requirements to claim force majeure
The requirements that must be satisfied before a force
majeure clause may be relied upon will depend on the
wording and proper interpretation of the specific clause in
question. When considering a force majeure clause, the
following factors should be considered:

Secondly, even if a force majeure event can be said to exist,
it must also be shown that it caused the non-performance
of the contractual obligation.
(c) The requirement to mitigate effect of the force majeure
event:
It is also common for force majeure clauses to include
mitigation obligations, such as obligations to exercise
‘reasonable endeavours’ to avoid or mitigate the effects of
a force majeure event before any party can rely on the
force majeure clause. The general approach taken by the
courts is that there is a duty on an injured party to mitigate
its loss.
(d) The requirement to notify counterparties of force
majeure events:

It is important that parties to contracts carefully consider
their obligations in relation to the delivery of notices.
It should first be determined whether there is a force
Often, force majeure clauses contain notification
majeure event within the scope of the force majeure clause provisions obliging a party attempting to rely on a force
– such events may be expressly included or excluded in
majeure clause to formally notify the other party of their
the clause.
intention. These notification provisions often require
delivery within a specified time frame (for example within
At the minimum, force majeure events are often defined as
five days of the force majeure event arising) and this may
events which are beyond the parties’ reasonable control.
have to be done by registered post or by hand. It is
important that parties do not fall foul of the notice
Some examples of force majeure events commonly
provisions if seeking to rely on a force majeure clause.
included in contracts are acts of God, war, strikes, civil
commotion, acts or threats of terrorism, extreme weather
Remedies where there is a force majeure event
conditions and industrial strikes. More nuanced clauses
may introduce a territorial scope to the event and/or a
When a party relies on a force majeure clause, the relief
requirement for the event to be one that is unforeseen by
available to the party depends on the wording of the
the parties at the time the contract is entered into, in order clause. Some common examples are as follows:
to limit the coverage of the force majeure clause.
a) that the affected obligations are temporarily suspended
With respect to the COVID-19 outbreak, we have noted
during the period when force majeure event persists
that some force majeure clauses have included “epidemic”
b) that the liability arising from the non-performance
and/or “pandemic” as a force majeure event. Given that the
and/or the delay in performance of the relying party
World Health Organisation declared the outbreak of
is extinguished
COVID-19 to be a pandemic on 11 March 2020, it is likely
that the current outbreak would constitute a force majeure c) that one or both of the parties may become entitled
event under these terms.
to exercise the right to terminate the
contractual relationship
(b) C
 ausal link between the force majeure event and
non-performance:
d) that the contract becomes automatically discharged
and parties have no further obligations pursuant to
the contract
(a) The definition and scope of a force majeure event:
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Risks of claiming force majeure incorrectly

What steps should businesses be considering now?

The main risk is that a party believes it is relieved from its
contractual performance (whether temporarily or
permanently) in circumstances where it is wrong to hold
this belief. In such circumstances, the party wrongly relying
on force majeure will leave itself exposed to a claim for
breach of its contractual obligations, and, at its most
extreme, may see the counterparty terminate the contract
for breach and seek potentially significant damages as a
consequence.

There are a number of practical steps that businesses
should be considering now, including:

Alternatives to force majeure

– early and open communication with contracting parties
to see if there is any flexibility and try to work together to
resolve issues

In addition to force majeure, there are other contractual
clauses which may operate to suspend or excuse
performance. One example is that of material hardship
clauses (often seen in the chemicals sector) which can
temporarily alter a party’s contractual obligations in
circumstances where they are suffering from material
hardship (typically financial hardship). Another example is a
material adverse change clause which allows termination
or adjustment of obligations in the event of a ‘material
adverse change’ to the performance of the contract.
Generally, material adverse change clauses appear in
acquisition, sale of goods, financing and other commercial
agreements, and are used to create parameters whereby a
buyer may terminate a transaction because of an event that
negatively impacts the nature or value of the target
product, company or business. In each of these examples,
however, much will depend on the specific drafting used in
the relevant clause.
Outside of contractual obligations, the other potential
alternative open to parties is that of the doctrine of
frustration. The doctrine of frustration can be considered
in certain circumstances usually when an event which
occurs after the contract has been formed, not due to the
fault of either party, which renders the contract physically
or commercially impossible to fulfil or transforms the
obligation to perform into a radically different obligation. If
found to apply, frustration will bring a contract to an end.
The bar to bringing a claim in frustration is typically
considered to be very high. As such, parties should take
detailed legal advice before seeking to rely on frustration in
order to escape their contractual obligations.

– reviewing relevant contracts and considering what
obligations are potentially affected or disrupted to
identify whether there is a potential breach
– if there is a potential breach, are there limits to an
entitlement to damages and/or does this give rise to a
right to terminate?

– consider alternative methods to usual practice to
continue business operations
– keep records of what has happened and
communications and discussions with counterparties
– producing and maintaining a supply chain map to enable
quick and easy assessment of where there may be a
disruption in the event of a crisis
– looking for alternative suppliers and maintaining a list of
alternative suppliers
– maintaining a business continuity plan
In our experience, parties have been quick to collaborate
during the pandemic in order to try to avoid too many
contractual problems. This has, however, seen many
practical, alternative arrangements being reached on an
informal basis. It is important that you take steps to
properly record such agreements and, where necessary, to
make clear that they are being entered into without
prejudice to any wider contractual rights. This will avoid
uncertainty and will therefore assist should relationships
sour in the coming months.
Similarly, it is important that you are careful about what you
do not document. As people seek to manage a crisis, they
can often commit unhelpful statements to writing –
whether by email, text message, social media or otherwise.
Such statement may well be disclosable in subsequent
litigation and so now is a good time to be reminding
people to avoid such mistakes.
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If you need help with a supply chain claim
please contact:

Pamela O’Neill
Partner, Head of Dispute
Resolution and Litigation
T: +353 1 664 4241
M: +353 87 229 1910
pamelaoneill
@eversheds-sutherland.ie

Peter O’Neill
Partner, Corporate
T: +353 1 664 4943
M: +353 86 184 9138
peteroneill
@eversheds-sutherland.ie

Dermot McEvoy
Partner, Dispute Resolution and Litigation
T: +353 1 664 4238
M: +353 86 224 2989
dermotmcevoy
@eversheds-sutherland.ie
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1.

What termination rights
are likely to arise?
The termination rights will depend on the precise wording
of the relevant contract. Suppliers need to review the
agreed contractual terms in order to determine if there is
any possible relief in event of an inability to supply (such as
a force majeure clause (discussed in more depth above)) or
if there is any other termination provisions (such as, for
example, where the counterparty is in breach of the
contractual terms, or where the counterparty becomes
insolvent) that can be exercised.
Frequently, we find that parties to commercial contracts
have included provision for either automatic termination
of the contract, or termination upon the giving of written
notice (ie without being required to allow for a remedy
period) where the counterparty becomes insolvent, is
wound-up, appoints a receiver or a liquidator or enter into
a scheme of arrangement.

Where it is accepted that the current pandemic does
constitute a force majeure event under the terms of the
relevant contract, the contract should be further reviewed
to consider whether the duration of the force majeure
event will lead to a termination right for one or either party.
Often contracts will be drafted so as to allow for
termination (or in some cases, suspension) if the force
majeure event is ongoing for a specified period.
Contracts may also allow for termination in the event of a
material breach by the counterparty of its obligations
under the contract. Again, it will be important to consider
the relevant facts and the specific terms of the contract in
order to determine whether any breach reaches the
“material” breach threshold in order to trigger a
termination right.
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2.

At the termination stage should we terminate?
Depending on your particular circumstances, there could
be a number of commercial reasons as to why a party
would seek to terminate a contract. However, in practice,
while termination may be an option it may not necessarily
be the best option. For example, if a customer was to seek
to terminate, do they have a replacement supplier lined
up in order to ensure continuity of supply? Or is it a case
that all suppliers in the relevant sector are encountering
similar difficulties.

– failing to give the most favourable ground of termination
in the termination notice, taking into account both
contractual and common law termination rights. This
could have a significant impact on the amount
recoverable by the terminating party

Where a party terminates on foot of an express right to do
so, the question of whether damages can be claimed will
depend on whether the event, which gives rise to the right
to terminate, is itself a breach of contract.

Trends seen in new contracts

– failing to comply with the applicable contractual
termination procedure. This could mean that the
termination has no effect

As new contracts continue to be negotiated in the current
environment, we are noticing a trend of suppliers
becoming more acutely aware of the provisions relating to
certainty of supply and are actively seeking to incorporate
If it is not (for example if the termination event is the other
party’s change of control), then there is no right in principle limitations which have arisen due to the COVID-19
pandemic. In some cases, we have seen this extend to
to damages (as there is no breach of contract). But, if the
breach is a serious one, your client may be able to treat it as include a right of termination if difficulties arise as a result
of the current pandemic. As contracts become more
a repudiation of the contract allowing you to rescind the
sophisticated in this area, often with bespoke provisions
contract (effectively terminating it) and sue for damages
applicable to the specific supplier’s business, it emphasises
as well.
the need to carefully examine the agreed contractual
Before terminating, it is essential to consider all options
terms before deciding on an appropriate course of action if
under the relevant contract to ensure the correct
difficulties do arise.
termination right is being exercised.
Where parties have identified that they are likely to have
If a supplier does wish to exercise a termination right that is difficulties in performing their obligations under a contract,
included in a contract, it is important that parties to
we have seen parties seek to renegotiate and amend
contracts carefully consider their obligations in relation to
contracts pre-emptively to manage and mitigate
the delivery of notices. There is no statutory notice period
these risks.
for termination of a contract and it is up to the parties to
consider the lengths of a notice period.
Common pitfalls when terminating
Some common pitfalls we see are:
– terminating the contract on the mistaken belief that
there is a right to do so. This could be treated as a
repudiatory breach of the contract, entitling the other
party to accept the repudiation, end the contract and
sue for damages
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3.

What should
parties do?
When a contract is terminated, as a general rule, both
parties are discharged from further performance of the
primary obligations of the contract which they still have to
perform. While parties’ primary legal obligations under a
contract end upon termination, most contracts are likely to
contain legal obligations, which are intended to continue
after the contract has ended. You should always review
what the position in relation to such clauses are and advise
your client of any continuing obligations that they may
have post-termination
It is important to be aware of immediate consequences of
terminating a contract and you should always be aware of
the practical implications of doing so. For example,
are there any provisions in the contract, which require you
to perform certain steps after the contract is terminated
and, if so, are you in a position to comply with them?
For example, if you are planning to terminate a supply
contract on immediate notice, do you have a replacement
supplier lined up to ensure there is no interruption to
your business?
Suppliers need to review their supply arrangements and
contracts to manage these risks and also to assess the risk
to their own business where they are seeking to rely on
termination provisions in a contract.
The obligations on a supplier will depend on the precise
wording of the relevant contract. Suppliers need to review
the agreed contractual terms in order to determine if there
is any possible relief in event of an inability to supply (such
as a force majeure clause) or if there is any other
termination provisions (such as, for example, where the
counterparty is in breach of the contractual terms, or
where the counterparty becomes insolvent) that can
be exercised.

If a supplier does wish to exercise a termination right that is
included in a contract, it is important that parties to
contracts carefully consider their obligations in relation to
the delivery of notices.
As new contracts continue to be negotiated in the current
environment, we are noticing a trend of suppliers
becoming more acutely aware of the provisions relating to
certainty of supply and are actively seeking to incorporate
limitations which have arisen due to the COVID-19
pandemic. As contracts become more sophisticated in this
area, often with bespoke provisions applicable to the
specific supplier’s business, it emphasises the need to
carefully examine the agreed contractual terms before
deciding on an appropriate course of action if difficulties
do arise.
Please contact:

Pamela O’Neill
Partner, Head of Dispute
Resolution and Litigation
T: +353 1 664 4241
M: +353 87 229 1910
pamelaoneill
@eversheds-sutherland.ie

Peter O’Neill
Partner, Corporate
T: +353 1 664 4943
M: +353 86 184 9138
peteroneill
@eversheds-sutherland.ie

If it is included in the relevant contract, a supplier may also
seek to rely on a material hardship clauses (often seen in
the chemicals sector) which can temporarily alter a party’s
contractual obligations in circumstances where they
are suffering from material hardship (typically
financial hardship).
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Introduction
Due to Covid-19, many companies both in Ireland and
abroad have asked their staff to work remotely, away from
the traditional office setting. In addition, company
directors, executive or non-executive, have been
increasingly joining board meetings remotely, unable to
travel to attend in person. At the outset of the pandemic,
this move to attendance by video/telephone was envisaged
as being a temporary measure however, as time goes on
and as travel restrictions remain, many meetings remain
virtual, and many employees continue to work for, and
continue to be paid by, an employer located in another
jurisdiction.
As a result, companies could be faced with varying
corporate tax issues and potential payroll and social
security obligations arising across multiple countries. This
may in turn create sizeable administrative burdens for
those employers, with associated tax residency, double
taxation, profit allocation payroll and social security
considerations arising for their employees, not to mention
the threat of action by a tax authority.

1.

What are the issues and why does
Covid-19 increase the risks?
Challenge to Irish tax resident status
In order to benefit from the standard Irish corporation tax
rate of 12.5% on trading profits, a company must be Irish
tax resident. An Irish resident company can maintain its
Irish tax residency by having people in Ireland making
decisions, managing the business etc. – it is not helpful for
the strategic decisions affecting the Irish business to be
made elsewhere. Similarly, it is not sufficient for
transactions to be negotiated, clients to be managed, and
sales to be generated by people based outside of Ireland,
with the expectation that the profits arising from such
activities to be taxed only at 12.5% in the Irish entity.
Where the decision making process shifts away from
Ireland, then there is a risk that a company may be
regarded as tax resident elsewhere. Irish companies, the
boards of which comprises some non-Irish resident
individuals who historically would have travelled to Ireland
to attend board meetings in person, and who now are not
in a position to travel due to the pandemic, may face
challenges to their tax residence position where it is shown
that such non-Irish directors are in effect making decisions
on behalf of that Irish company. Foreign tax authorities
may contest the Irish resident status of such companies,
particularly in cases where the OECD Multilateral
Instrument (“MLI”) is adopted by the challenging
jurisdiction, where it is shown that company directors have
been managing and making decisions on behalf of Irish
companies, and where management have been effecting
company transactions whilst outside of Ireland.
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Loss of Irish tax residence not only means potential
exposure to foreign taxes, it also removes the availability of
certain reliefs and exemptions, including withholding tax
exemptions on outbound payments, availability of R&D
credits, loss relief, capital gains tax relief. Loss of Irish tax
residence could also trigger a charge to Irish exit tax, with
residual profits recognised in Ireland being taxed at 25%.
The raising of an assessment by a foreign tax authority will
result in inevitable costs for the company in defending
such assessment, as well as potential litigation around
profit allocation and double tax relief.
Further, businesses should also be cognisant of other
potential implications of diluting their tax residency. For
example, certain agreements, such as loan agreements
may be founded on specific tax related representations,
such as that the company is tax resident in its country of
incorporation with any change to the companies tax
residency status bringing into question the validity of such
agreements, and counterparties seeking to terminate.

Dilution of substantive trading activities in Ireland for
Irish tax resident companies
In addition to the above where the material business of the
company is carried on by directors, management or
employees who have relocated outside of Ireland, such
that the level of activity in Ireland has significantly reduced,
then there is a real risk that the Irish operations have been
eroded to the point where the level of substantive activity
in Ireland is not sufficient to constitute “trading” (as defined
in tax law), and therefore not entitled to be taxed at the
standard 12.5% rate. Where this is the case, it is possible
that the company could be liable to Irish tax at the higher
rate of 25% on income, and 33% on gains.
Foreign entities inadvertently establishing a Permanent
Establishment in Ireland
While the above outlines risks associated with Irish
company directors and staff working in another
jurisdiction, officers and employees of non-Irish entities
relocating to and working in Ireland may also result in
challenges from the Irish Revenue on whether a foreign
company has inadvertently established a permanent
establishment (“PE”) in Ireland.
In general, a PE will exist if the foreign company has a fixed
place of business in the other country in which the
business of the enterprise is wholly or partly carried on or,
where an agent of the company, such as a director,
manager or employee, has, and habitually exercises in the
other country, an authority to conclude contracts in the
name of the foreign company. Where a director of a
non-Irish company is attending board meetings of that
company from Ireland, this heightens the risk that a PE has
been created. If this is the case, Irish Revenue may raise an
assessment on the basis that the activities of that foreign
company has brought some or all of the profits generated
by the company into the charge to Irish tax.
Payroll and Social Insurance considerations
In addition to the risks outlined above, businesses with
employees working abroad may have an obligation to
operate foreign payroll taxes and make social insurance
contributions in that other jurisdiction. When this
obligation to operate payroll taxes in the foreign jurisdiction
arises will depend on the applicable local legislation in that
foreign jurisdiction, including whether the country in
question has issued any Covid-19 related guidance that
might relax certain aspects of their existing payroll tax rules,
and also on the contents of the Double Taxation Agreement
(“DTA”) with the jurisdiction in question.
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2.

What does this mean for businesses
and what steps should business
be considering?
Steps to safeguard Irish corporate tax residency status
and reduce PE risk

has not been done in the particular jurisdiction will be
essential in dealing with conflicts with that tax authority
should they seek to raise tax assessments against Irish
Companies should ensure that the highest level of
companies, or seek to attribute profits to that jurisdiction.
management and control of the company remains in
Where it is the case that there is an unavoidable situation
Ireland. Board meetings therefore should continue to be
such that a director, who is not resident or located in
held (albeit virtually) in Ireland. Voice or video conferences
Ireland, is required to attend board meetings of an Irish
should be initiated in Ireland, and the key decision makers
company and make decisions relating to that Irish
attending those meetings should be located in Ireland.
company, then consideration should be given to
approaching the appropriate foreign tax authority to agree
In the case of directors, management or employees
that due to the inability of that director to travel to Ireland to
relocating to and from Ireland during Covid-19, Irish
attend meetings, they would disregard the activity of that
Revenue have issued guidance stating that they will be
director in that jurisdiction for tax purposes. This
prepared to disregard such presence for Irish corporation
tax purposes, where such presence is shown to result from concessional treatment would ensure that the Irish
company would not be subject to any adverse local tax
Covid-19 related travel restrictions. This guidance
continues to state that both the individual and the company implications. However, given widening fiscal deficits and
the requirement to raise national revenues, the success of
in question should maintain a record of the facts and
circumstances of the “bona fide” presence either in Ireland such an approach cannot be guaranteed.
or outside of Ireland for production to Irish Revenue if such
To the extent that a challenge is mounted by a foreign tax
evidence is requested.
authority against an Irish company, it will be important to
engage early with Irish Revenue, to ascertain whether any
While what constitutes “bona fide” presence is open to
claim for mutual assistance or correlative relief can be
significant interpretation, it is clear that maintenance of
obtained. Engagement with Irish Revenue after a
travel records and details of the relevant travel restrictions
will be essential in defending any potential challenge to the determination has been made by a foreign tax authority will
most likely lead to unrelieved double taxation, and
status of the company from the relevant tax authority.
prolonged litigation.
While this guidance applies to directors, management or
employees of Irish entities working and living abroad,
similar guidance may not have been issued by other
jurisdictions. Accordingly, Irish companies must be aware
that a risk still exists that such activity constitutes a PE of the
Irish company in that overseas jurisdiction, and the
associated risk of assessments being raised by tax
authorities in those jurisdictions. As a result, we would
recommend that Irish companies take steps to ascertain
exactly what activities are being carried on overseas, and
where those activities are occurring. Being in a position to
demonstrate to a foreign tax authority exactly what has and
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Payroll and Social Insurance considerations
Up until 31 December 2020, Irish Revenue did not seek to
enforce Irish payroll obligations for foreign employers
where an employee was working abroad for a foreign entity
prior to Covid-19 but relocated temporarily to Ireland
during the Covid-19 period and performed the duties for
his/her foreign employer while in Ireland. This concession
ceased on 1 January 2021 and foreign employers are now
required to operate Irish payroll taxes on such
employments in the usual manner, subject to the standard
exemptions. This marks a significant departure from the
previous concessionary treatment, and as such, affected
employers should take steps to ascertain the extent of their
liability to Irish payroll taxes, and remediate accordingly.
If employees are being paid by an Irish employer, but not
carrying on their duties in Ireland, then there may be a
requirement for that Irish employer to operate payroll taxes
in the jurisdiction where the employee is carrying on their
duties. Depending on the terms of the relevant DTA and
Social Security Agreement, certain jurisdictions will impose
a requirement to operate local withholding taxes from the
first day that an employee is present in the jurisdiction,
whereas others will impose following the 183 day period in
the relevant treaty.

3.

Conclusion
The global pandemic has fundamentally changed the way
that many companies conduct their business. However,
the fundamental rules of international tax have not
changed. While some countries have temporarily relaxed
certain tax residency rules, this is not the case in all
jurisdictions. In addition, whilst the OECD has been
advocating for a further temporary relaxation of personal
tax residency rules to deal with the impact of the
pandemic, the same is not the case for corporate tax
residency rules. Companies therefore need to be aware of
the impact that the activities of non-Irish resident
directors and management will have on corporate tax
residence. The loss of Irish corporate tax residence status
could lead to a very significant tax cost to companies, and
could have a significant impact on the wider group.
Detailed record keeping will be required to defend any
challenges from tax authorities, to prove that any directors
or management located outside of Ireland were there for
legitimate pandemic related reasons, and to prove that
their activities in those jurisdictions did not compromise
the Irish tax position.
Contact details:

Tim Kiely
Partner, Tax
T: +353 1 6644290
M: +353 87 6701932
timkiely@
eversheds-sutherland.ie

Pamela O’Neill
Partner, Head of Dispute
Resolution and Litigation
T: +353 1 664 4241
M: +353 87 229 1910
pamelaoneill
@eversheds-sutherland.ie

28

Tax

COVID-19 Litigation Risks Report

29

Employment

30

Employment

COVID-19 Litigation Risks Report

Restrictive
covenant
enforcement
The general position in Ireland is that restrictive covenants
are void and unenforceable as restraints of trade. However,
the Irish courts will permit limited exceptions to that
general position, but only in circumstances where the
employer can demonstrate that (1) it has a legitimate
business interest to protect; and (2) the relevant restriction
goes no further than is reasonably necessary to protect
that interest.
In order to ensure the greatest chance of enforceability,
restrictive covenants should be drafted as narrowly as
possible. For example, in deciding whether to enforce a
restriction, the Irish courts will examine how each of the
below have been drafted and whether they go beyond
what is necessary to protect the employer’s legitimate
business interest:
– the conduct that is sought to be restricted
– the geographical scope of the restriction
– the duration of the restriction

1.

What is the risk and why
does COVID-19 increase it?
The risk is that without appropriate restrictive covenants,
sensitive company data could be passed to competitors
which could result in loss of employees, customers/clients
and suppliers. If restrictive covenants are not appropriately
drafted, there is also a risk that they will not be enforceable.
COVID-19 does not have any particular impact on
this topic.
What does this mean for businesses and what steps should
businesses be considering now?
Businesses should assess new employees at the outset,
and throughout employment (ie promotions etc), to
determine whether restrictive covenants are necessary in
respect of their employment. For example, restrictive
covenants will generally only be necessary in respect of
more senior employees who have access to confidential
and commercially sensitive business information.
The key question is: would an employee pose a significant
threat to the business were he/she to go to a competitor?
If the answer is yes, that is a good indicator that restrictive
covenants should be strongly considered in
his/her contract.
What are the potential pitfalls for employers when seeking
to enforce restrictive covenants?
Poorly drafted and vague clauses. Ideally, clauses seeking
to impose restrictive covenants should be tailored in
relation to the employee in question, the business question
and should go no further than is necessary to protect the
business. In order to ensure the greatest chance of
enforceability, restrictive covenants should be drafted as
narrowly as possible.
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Employment
Tribunal
Litigation
The vast majority of employment-related claims are
adjudicated upon by the Workplace Relations Commission
(“WRC”). The claims are heard initially by an adjudicator
and then on appeal to the Labour Court.
Examples of statutory claims heard by the WRC include
claims for unfair dismissal, constructive dismissal, claims
relating to payment of wages and unlawful deductions,
claims alleging discrimination and claims relating to
breaches of working time legislation. Maximum
compensation varies from claim to claim but does not
exceed two years’ remuneration (salary and benefits).
Claimants generally have a timeframe of six months in
which they may bring a claim to the WRC.

2.

What is the risk and why
does COVID-19 increase it?
Disgruntled employees are more likely to litigate. In this
period of uncertainty where employers are finding
themselves forced to implement redundancies, salary cuts
and reduced working hours, this increases the risk of
employee unease and consequent litigation.
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3.

What does it mean for businesses
and what steps should businesses
be considering?
Businesses should be aware of the increased risk of claims
in this period of unease and uncertainty. Communication
and transparency are key insofar as possible, being open
and honest with employees about the business and
thanking employees for their support and contribution can
go a long way. It is also important to appreciate that this
can be a stressful and difficult time for many so considering
measures to support employee wellbeing or offering an
Employee Assistance Program is a good idea.
Impact of COVID-19 upon employment tribunal process
and procedure
COVID-19 has caused severe disruption to the WRC’s
processes with the result that hearing dates may be
significantly delayed. The WRC is also promoting remote
hearings where appropriate (certain claims, such as unfair
dismissal claims are excluded from this) and is encouraging
parties to agree to hearing the dispute in this manner.
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Employee
relations
litigation

2.

What does this mean for businesses?
What steps should businesses be
considering now?

Businesses should be aware of this increased risk in this
period of unease and uncertainty. Communication and
The Irish industrial relations system is regarded as voluntary transparency are key insofar as possible, being open and
honest with employees about the business and thanking
and does not require employers to engage in collective
employees for their support and contribution can go a long
bargaining or formal recognition of trade unions.
way. It is also important to appreciate that this can be a
However, recent legislative amendments have improved
stressful and difficult time for many so considering
the framework for workers seeking to improve their terms
measures to support employee wellbeing or offering an
and conditions in circumstances where collective
Employee Assistance Programme is a good idea.
bargaining is not recognised by their employer. There is
If you need help with employment litigation
now a mechanism for trade unions, on behalf of their
please contact:
members, to have disputes regarding remuneration or
other terms and conditions assessed and determined by
the Labour Court.
Joanne Hyde
Partner, Head of Employment Law
Under the Industrial Relations Acts, it is also possible for an
employee to refer a “trade dispute” to the WRC. The
definition of a trade dispute is very broad and includes
practically any issues related to employment. This is often
the mechanism by which employees, who may not have
acquired unfair dismissal rights due to insufficient service,
can litigate if they are dismissed.
Certain employment-related claims are dealt with by the
Civil Courts. This includes gender discrimination, breach of
contract claims and personal injuries litigation.

1.

T: +353 1 664 4252
M: +353 87 985 2098
joannehyde
@eversheds-sutherland.ie

Julie Galbraith
Partner, Employment Law
T: +353 1 664 4398
M: +353 86 184 9127
juliegalbraith
@eversheds-sutherland.ie

What is the risk and why
does COVID-19 increase it?
Again, disgruntled employees are more likely to litigate. In
this period of uncertainty where employers are finding
themselves forced to implement redundancies, salary cuts
and reduced working hours, this increases the risk of
industrial action.
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1.

What do we foresee as being the health
and safety risks post-lockdown?
Regulatory enforcement
Under the Health and Safety and Welfare Work Act 2005,
employers continue to have a duty to ensure, so far as is
reasonably practicable, the health, safety and welfare at
work of their employees, in addition to the health and
safety of individuals not within their direct employment but
those whom might be effected by their activities.
The Health and Safety Authority (“HSA”) has published
guidance for employers on minimising health and safety
risks throughout the pandemic. The immediate approach
of the HSA has focused on issuing advice and guidance
with a series of announced and unannounced inspections
of work places taking place to ensure that the
Government’s Return to Work Safely Protocol is being
adhered to. In our view, less serious failures of adhering to
the protocol are more likely to be dealt with by way of
advice and guidance, however, where employers are
connected to repeated failures, or are identified as not
having managed the risks appropriately (or at all), the HSA
may take action ranging from issuing enforcement notices,
to stopping certain work practices until they are made safe,
to closing premises and ultimately prosecution.
The HSA has issued guidance on range of areas including:
– how to undertake a risk assessment with regard
to COVID-19
– notification applications if an employee
contracts COVID-19

– temperature screening requirements for workplaces
under the Protocol
– appointment of a lead worker representative
The HSA is undertaking targeted, proactive, inspection of
high risk industries and workplaces including activities in
the Healthcare, Construction and Meat Processing Sectors
to ensure that businesses are COVID-secure. It is
understood that employers are being asked to
demonstrate sufficient controls in respect of monitoring,
supervising and maintaining social distancing of their
employees while in the workplace.
Changing Guidance
The Health and Safety Executive (“HSE”) is contributing to
Government guidance as more information is gathered
and further scientific evidence secured about COVID-19.
Consequently employers depart, at their peril, to the
updated and changing guidance. There is now an
obligation to appoint a lead worker representative to work
with the employer to prevent the spread of COVID‑19 in
the workplace. This obligation derives under the Return to
Work Safely Protocol and obliges the employer to ensure
that the lead worker representative receives the necessary
training from the employer and that the employer should
also have mechanisms in place for regular communication
with the lead worker representative and to address any
concerns raised.

– biological agent risk group classification
– work related stress during COVID-19
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Home/Lone Working

Continue to focus on your key Health and Safety Risks

Understandably employers will worry about ensuring the
business is COVID-19 secure. This may result in attention
being diverted from other health and safety concerns.
Under the primary legislation and indeed under the
Government Protocol it is essential that employers ensure
any work equipment is regularly inspected and maintained
– unsuitable work stations
and that staff are fully trained in respect of their health and
– negative impact on stress and mental health or wellbeing safety obligations. Any changes to any standard working
practices as a consequence of COVID-19 may lead to the
– injuries when undertaking activities unsuitable for lone
need for new risk assessments to be undertaken if new
workers
hazards are identified or if there is a fundamental change
to a particular work process.
– increased vulnerability to violence (this could be
domestic violence at home, amongst staff or consumer
Civil Claims
to employee)
Where employees have been exposed to COVID‑19
– accidents or injuries in isolated workplaces
through work and tested positive, a civil claim may be
made against the employer. However, individuals are
Although much criticism has been levelled that the 2005
exposed to COVID-19 in general society and it is likely, for
Health and Safety Legislation is not specifically suited to
the majority, to be difficult to prove the harm was caused
tailor for the new reality of the majority of employees
working from home, employers continue to have the same by occupational exposure. In settings such as retail, health
and social care provisions, however, the risk of transition
health and safety responsibilities to warn homeworkers as
may be more prominent and proof of exposure easier to
they do for those working onsite.
establish. It will be important to assess whether or not
As homeworking becomes more permanent, employers
there is sufficient evidence available to establish the causal
need to consider and assess the workstation setup and
link between any breach of duty of care towards the
display screen equipment used and ensure risk compliance employee and the resulting positive COVID-19 diagnosis.
with the underlying regulations. As employers are obliged
It is important, not just from a regulatory perspective, that
to update risk assessments when new risks become
employers take all reasonable practical steps to ensure the
identified, there is a corresponding obligation on
health, safety and welfare of their employees but that they
employers to update their Safety Statement which is a
also avoid breaching their duty of care in order to reduce
unique requirement to Irish employers.
the risk of litigation and to align with the culture of
Driving for work
the business.
Employee safety and wellbeing will remain paramount
post-COVID-19 and employers must consider not only the
risk associated with those who return to the workplace, but
also of those who continue to work from home. Home
working risks include:

When employees continue to operate work vehicles in
lockdown, a return to work is likely to see more of the ‘grey
fleet’ on the roads, as employees look to avoid public
transport or are unable/unwilling to take part in car share
schemes. Under the governing Health and Safety
legislation, an employer’s responsibilities may in certain
circumstances, include the time when employees are
driving at work. Requirements around driving at work are
often misunderstood or overlooked by employers and
therefore prudent employers ought to ensure that they
have the requisite risk assessments undertaken and be
certain that they have adequate information, instruction
and training provided to employees in respect of vehicle
condition, driver working time limits and fatigue etc.

36

If you need help with environment,
health and safety litigation please contact:

Stephen Barry
Partner, Head of Health & Safety
T: +353 1 664 4284
M: +353 87 982 4554
stephenbarry
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The COVID-19 pandemic has had an extraordinary impact
on the Irish and the EU economies. All aspects of
economic life have been disrupted in unprecedented ways.
Few businesses have been untouched and most have
experienced sudden changes in the way they or their
customers have to do business. The public procurement
market has been particularly affected. Buyers and suppliers
alike have had to quickly adjust to the new circumstances
– evolving demands, changed requirements, supply chain
disruption and Government restrictions. The challenges
are unprecedented and present an existential threat to
many businesses.
Existing Contracts
It is not uncommon for companies with existing contracts
with public sector or utility organisations to have found
that the terms and conditions do not adequately deal with
the situation they are now facing. Very few contracts
entered into prior to 2020 will have made express provision
for a global pandemic. This can give rise to some legal
uncertainty, and while many buyers will have shown
forbearance and flexibility to their suppliers in recent
months, there is no guarantee that that goodwill will persist
and we can expect to see more disputes emerging in 2021.
Buyers may claim that contracts have been delayed or not
performed in accordance with agreed service levels or
terms; suppliers may claim they have a right to additional
time and costs. Contracts in the construction and services
sectors – which often require adherence to fixed delivery
timetables – are particularly prone to these types of
dispute.
Some public sector and utility buyers may seek to agree
modifications to their existing contracts in order to better
provide for the risks that the pandemic gives rise to and

avoid future disagreement. Although this may seem to be a
prudent approach, contracting authorities must however
be mindful of the legal parameters that public procurement
law requires them to operate within when agreeing
changes to contracts that have previously been the subject
of a public tendering procedure. The Public Procurement
Regulations1 and the Utility Procurement Regulations2
which govern the initial procurement of contracts by
public sector and utility buyers, continue to have
application throughout the contract lifecycle, limiting the
scope for parties to amend terms. Modifications which
change the economic balance of the contract in favour of
the supplier or extend the scope of the contract
considerably or which would have affected the outcome of
the initial procurement procedure are all impermissible,
unless they fall into certain ‘safe harbours’ provided for in
the legislation.
The most relevant of these is where the modification has
been brought about by circumstances which a diligent
contracting authority could not have foreseen, provided it
does not alter the overall nature of the contract and any
price increase does not exceed 50% of the value of the
original contract. Whether this specific provision can be
used as a legitimate basis for moulding existing contracts
to the exigencies of a post-COVID-19 world remains to be
seen. Any attempt to rely on this ‘safe harbour’ to justify a
contract modification will have to be advertised in the
Official Journal of the EU and will therefore be open to
scrutiny, and possibly dispute, by third parties. In highly
competitive markets, one cannot rule out the possibility
that economic operators will seek to challenge the
modification of contracts awarded to their competitors on
the basis that the situation was foreseeable.

1 European Union (Award of Public Authority Contracts) Regulations 2016
2 European Union (Award of Contracts by Utility Undertakings) Regulations 2016
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Given the risk of legal challenge, public sector and utility
buyers need to be careful of how they deal with any
contract modifications; the pandemic does not provide a
‘carte blanche’ for the parties to amend contracts to better
suit the prevailing circumstances.
New Contracts
The sudden onset of the pandemic undoubtedly gave rise
to an urgent need to purchase certain types of equipment
and services. Existing contractual arrangements were, in
many cases, insufficient to meet the significant demand
that arose within a matter of weeks. It is well-documented
(particularly in the UK, less so in Ireland) that this led public
agencies to award new and high-value contracts to
suppliers for much-needed services and equipment
without first conducting a procurement process which
would have provided assurance that the most
economically advantageous goods or supplies had
been obtained from experienced, reputable and
capable suppliers.
Public bodies sought to justify the direct award of such
contracts by relying on exceptional provisions within
procurement legislation permitting the normal tendering
process to be by-passed in situations of extreme urgency
attributable to unforeseeable events (and not to the public
authority in question). Many significant contracts were
awarded (and continue to be awarded) in this way.
Few will question the validity of resorting to this
procurement mechanism to meet the genuine need for
certain supplies of personal protective equipment,
medicines and ventilators in the very early days of the
pandemic. Indeed, the legitimacy of this approach was
recognised by the European Commission in April 2020
when it actively encouraged public buyers to speed up
their procurement processes to meet the demands of the
emergency. The Office of Government Procurement in
Ireland also issued guidance which acknowledged the use
of accelerated and direct procurement.
However, it has become increasingly clear in recent
months that, under cover provided by the pandemic,
certain public bodies may have directly awarded contracts
for goods and services in circumstances where there was
less than ‘extreme urgency’ (or where the urgency arose
due to delays of the bodies’ own making), where the
requirement was foreseeable or could have been easily put
out to tender under accelerated procedures or where the
level of purchasing exceeded what was strictly necessary
to meet the urgent requirement.
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We have yet to see significant public disputes and litigation
of this nature in Ireland, although there are a number of
cases now pending before the English courts. Some of
these involve allegations that major contracts have been
awarded to companies with close connections to UK
Government Ministers and officials.
There is a requirement for contracting authorities to keep
records setting out their justification for use of this direct
award procedure; these could be accessible under
freedom of information legislation and form the basis
of legal challenges from suppliers who have not been
fortunate enough to benefit from the COVID-19
spending spree.
As the pandemic stretches into 2021 and beyond, it will
become increasingly difficult for public bodies to invoke
‘extreme urgency’ and ‘unforeseeable events’ in order to
avoid tendering their requirements. There is now a greater
onus on public bodies to plan and seek tenders for what
many would now argue are foreseeable requirements.
It is critically important that public purchasing is
transparent, that contracts are awarded lawfully and that
the taxpayer obtains value for money. Going forward, the
threat of litigation in this area will increase; one would
hope that suppliers of relevant goods and services will
see more opportunities to tender and less direct awards
without competition.
If you need help with Public Procurement
and Tendering, please contact:

Peter Curran
Partner, Head of Public Procurement
T: +353 1 664 4990
M: +353 86 184 9145
petercurran
@eversheds-sutherland.ie

Aonghus McClafferty
Senior Associate, Procurement Litigation
T: +353 1 664 4225
M: +353 86 774 1796
aonghusmcclafferty
@eversheds-sutherland.ie
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1.

What are the insurance implications
arising out of COVID-19?
In the midst of the significant economic disruption caused
by COVID-19, the insurance industry in Ireland once again
finds itself under the spotlight.
While the key focus initially for insurers related to coverage
disputes, specifically regarding Business Interruption
policies, the focus is now shifting to the percentage levels
of rebate passed on to insureds whose businesses were
inoperable due to government guidelines and restrictions.
As we enter the life cycle of renewals, negotiations will
hinge on premium levels, with the cost of insurance once
again challenged. The financial difficulties for businesses,
the level of government support for businesses and the
extent to which claims (number and costs associated)
reductions will impact those negotiations are yet to
be seen.
Insurers will no doubt place significant weight on the
claims experience of the insured in 2020 and will hold their
underwriters to account in terms of the impact on cost
and premium levels at time of negotiation for renewal. In
many sectors, significant concern and focus will be on the

extent to which employer’s liability claims may have been
notified and/or identified as potential future risk. Notably,
personal injury claims can be issued up to two years from
date of incident and as such it may be end 2021 before this
element and the cost of claims is directly felt in cases
being assessed in the insurance sector.
Insurers will be aware that Irish political and parliamentary
oversight of the consumer market continues to play a role
in this regard. The Cost of Insurance Working Group has
maintained the spotlight on insurers, focussing on the
insured and consumer and the impact on pricing to them.
Pressure is on to keep premiums down and under review.
It is important, however, that this be balanced with the
need to maintain supply in the market and not seeking to
limit the insurer players in the market.
It may be said that the net positive impacts of the Cost of
Insurance Working Group and Judicial Council have not
been positively felt by hard-hit businesses and it is likely
that sector negotiations will become all the more relevant
– and under scrutiny – in the near future.
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Business Interruption Insurance Policy –
Test Cases and Contract Claims

Irish Sector – Business Interruption Policies and Central
Bank of Ireland Supervisory Framework

Looking across to the UK, insurers will have noted the
judgment of the UK High Court, handed down on 15
September 2020, in what has been known as the ‘FCA Test
Case’. In finding in favour of the FCA and its argument
advanced for policyholders, the judgment brings highly
anticipated guidance on the proper operation of cover
under certain non-damage business interruption
insurance extensions.

With limited budgets and profits challenged, the clear
focus of insurers and brokers in the coming months will
have to be regulatory compliance and reporting. It is
paramount that insurers understand their obligations in
this regard and that they take this opportunity to analyse
any risk of non-compliance within their organisations.

The Court considered 21 lead sample wordings from eight
defendant insurers and concluded that most, but not all, of
the disease clauses in the sample policy wordings provided
cover, finding that the proximate cause of the business
interruption was the notifiable disease of which the
individual outbreaks form indivisible parts. The Court so
concluded to avoid any ‘anomalous’ results that would
follow from the Insurer’s position where ‘there would be
no effective cover if the local occurrence were a part of a
wider outbreak’.
The judgment has clarified that the COVID-19 pandemic
and the Government and public response thereto
amounted to a “single cause” of the covered loss and the
key requirement for claims to be paid. As anticipated
however, the judgment in question is under appeal
and will be challenged with all parties putting a stay
on proceedings.
The well-publicised and highly anticipated Iris Test case
commenced for hearing before the Commercial Court in
October 2020. The initial hearing has been concluded and
a decision is awaited. The test case is brought by a number
of publicans in respect of their business interruption
insurance cover with FBD. They have argued that FBD has
inappropriately determined that the policy does not cover
the impact of COVID-19 on their business and they have
refused to make payment on foot of their policies.
In light of the fact that there are identical policies in about
1,100 other policyholders, the outcome of the case will
be potentially determinate in a large number of claims
going forward.
Judgment is anticipated to be delivered early 2021.
Insurers and businesses eagerly await the outcome.
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On 5 August 2020, the Central Bank of Ireland (“CBI”)
issued a supervisory framework (the “Framework”), setting
out its approach to dealing with the issue of business
interruption insurance cover for losses arising from the
outbreak of COVID-19 in Ireland.
The Framework notes that the CBI has no statutory role in
dealing with individual customer complaints and that the
extent to which a company can rely on any business
interruption insurance cover is, in principle, a contractual
matter between the individual company and their
insurance provider.
However, the CBI states that it “has no tolerance for
systemic consumer or customer harm to go unresolved”
and has emphasised that it expects insurance companies
to take a “customer first” approach to the resolution of any
of the relevant issues. Where there is any doubt about the
interpretation of a term in an insurance policy,
“the interpretation most favourable to the customer
should prevail”.
If an insurance company reaches a resolution with a
customer, in favour of the customer, the insurance
company is required to carry out an “impact assessment”
on the potential wider impacts and apply the beneficial
impact of the resolution to all customers in a
similar situation.
Moreover, the CBI is now using its compulsory powers to
obtain relevant information from insurers and is requiring
this information to be certified as accurate and complete
by a senior executive with authority to bind the company.
This power will certainly concentrate the minds of many
insurers on the increasingly important issue of individual
accountability and the risks for individuals of ‘getting
it wrong’.
Regulatory compliance, together with keeping abreast of
anticipated Brexit preparedness, will be a key differentiator
for insurers in the coming months and indeed years. The
Central Bank of Ireland will stand its own ground in terms
of Solvency II and European requirements.
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Irish Sector - Negotiations and Claims Management
Businesses will have seen a seismic shift to commercial
and ‘balanced’ negotiations this year, encompassing
premium, rebates and claims considerations and
commercial negotiations. In respect of claims
management, this has corresponded with a lack of appetite
for litigation in court disputes.
The question of deferred hearing dates, multiple court
closures and limited or reduced access to remote hearings
has had the anticipated knock-on effect of diluting litigant’s
appetite for adversarial review before the courts. The lack
of “efficient” access to a functioning court service has
therefore had a knock on delay and negative impact on
defendant and insurer claims strategy if it had been their
intention to proceed and progress their claims and
defences before the courts.

If you need help with insurance litigation please contact:

Aisling Gannon
Partner, Insurance
T: +353 1 664 4205
M: +353 85 819 9355
aislinggannon
@eversheds-sutherland.ie

Stephen Barry
Partner, Insurance
T: +353 1 664 4284
M: +353 87 982 4554
stephenbarry
@eversheds-sutherland.ie

The President of the High Court Mary Irvine is urging
settlements and resolution between the parties, but
without the business drivers and ‘court date’ cut-off, this is
having a slow impact. We did not see the annual uplift in
settlements in July this year, but we are seeing steady
increase in appetite for engagement and resolution in
Q4 2020.
Similarly, Angela Denning, CEO of the Courts Service is
seeking to balance the urgent and necessary access to the
courts systems with the “Business As Usual” functioning of
the courts and court buildings, amid COVID-19 health and
safety restrictions. While we anticipate continued positive
momentum through year-end 2020 and Q1 2021, it is
indeed the business drivers for solicitors, barristers,
insurers (balance sheet) and of course plaintiffs themselves
as will determine this.
We understand insurers have as yet not seen an uptick in
‘COVID-19 claims’. We anticipate that health and ‘essential
services’ employers’ liability claims, as well as health and
safety when working from home related claims, may form
the basis of the initial wave of ‘COVID-19 claims’ likely
commencing Q2/3 2021.
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1.

2.

COVID-19 has given rise to significant operational risks for
regulated financial services firms, including in relation to
conduct risk and IT risk, arising, for example, from the fact
that most staff of financial services firms are working from
home for a long period of time.

The scale of the challenges faced by the financial services
industry in Ireland (and globally) as a result of COVID-19 is,
of course, enormous.

Good corporate governance for
financial services firms in a crisis

COVID-19 also gives rise to a range of increased other risks
for financial services firms, such as credit risk, as the
economic downturn brought on by COVID-19 negatively
affects many firms and their customers.
For insurance companies and their policy-holders, the
on-going uncertainties surrounding the extent to which
the policy-holders may have business continuity insurance
in place that covers business discontinuity arising from
COVID-19, is an on-going risk. On 5 August 2020, the
Central Bank of Ireland (“CBI”) published its Business
Interruption Insurance Supervisory Framework, in which it
set out its approach to supervising regulated non-life
insurance companies which may have provided this type of
insurance. A core expectation of the CBI is that the
insurance companies it regulates will act in the best
interests of their companies when addressing the issue of
the extent to which, if at all, their policy-holders benefit
from relevant insurance cover.

What does it mean
for businesses?

It will be particularly challenging in the current
environment for all types of regulated financial services
firms to meet their regulatory requirements, in areas
relating to, for example, operational resilience, capital,
liquidity, treating customers fairly and governance.
On 18 March 2020, the Banking and Payments Federation
Ireland (“BPFI”) issued a statement, confirming that the five
retail banks in Ireland had met with the Minister for Finance
that day and agreed a joint plan to support businesses and
individual customers through these challenging times. The
joint plan includes eg a payment break, including for
mortgages, of up to three months and a deferral of court
proceedings for three months.
As stated by the BPFI CEO in the press release,
“The banking sector will support our customers and the
economy, and work to protect the safeguards built up
within the banking system in Ireland over the last ten years
including capital, liquidity and operational resilience”. On
28 September 2020, the BPFI issued an updated statement,
confirming that the five retail banks in Ireland would
continue to help their customers coming off this payment
break, on a case-by-case basis.
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The regulatory response to COVID-19
Regulators internationally have indicated that they are
willing to have some flexibility in dealing with this crisis
situation. Thus, for example, on 12 March 2020, the
European Banking Authority (“EBA”) issued a statement in
which it recommended that national authorities “make full
use, where appropriate, of the flexibility embedded in the
regulatory framework to support the banking sector.” Also,
the EBA recommended that national authorities:
“plan supervisory activities, including on-site inspections, in
a pragmatic and flexible way, and possibly postpone those
deemed non-essential. [National authorities] could also
give banks some leeway in the remittance dates for some
areas of supervisory reporting, without putting at stake the
crucial information needed to monitor closely banks’
financial and prudential situation.”
Nevertheless, the fact remains that regulated financial
services firms will be expected to ensure compliance with
core regulatory requirements on them.
Thus, for example, in a statement issued on 4 March 2020
on COVID-19, the Central Bank of Ireland (“CBI”) stated
that it expects regulated firms to have appropriate
contingency plans in place to be able to deal with
major operational events.
The CBI has stated that it is prepared to give some flexibility
relating to deadlines for submission by regulated firms of
regulatory submissions. The CBI has also indicated that
firms engage directly with their CBI supervisors where they
have COVID-19 related difficulties in meeting specific risk
mitigation programme submission deadline dates.

3.

What steps should businesses
be considering now?
It is essential for the Boards of regulated firms to ensure
that they are fully immersed in the issues facing their firms
in the current environment and that they take appropriate
action without delay. It can be expected that, in due course,
the CBI will take action against firms and individuals where
they have failed to perform their role to the level expected
by the CBI.
Business Continuity Plan
It is essential that Boards of regulated firms very regularly
review and update the Business Continuity Plan they have
in place and that firms comprehensively and very frequently
monitor the implementation of measures that need to be
put in place to ensure business continuity.
This will include ensuring that appropriate staff are in place
to carry out all required functions and that they have the
means to carry out their functions remotely if, as is likely,
they cannot carry out their functions from an office of the
firm. It will also include ensuring that back-up staff are
available should the nominated individual(s) not be in a
position to carry out their function(s).
In this regard, the CBI’s Guidance on the Fitness and Probity
Standards provides that “in the most exceptional of
circumstances” firms may appoint an individual to carry out
Preapproval Controlled Function (“PCF”) roles on a
temporary basis, provided that this is agreed in writing in
advance with the CBI.
The business continuity planning and implementation
process will also need to ensure that appropriately effective
governance procedures are in place, including ensuring
that the three lines of defence model operates effectively
as intended.
Firms should consider whether they will need to engage
with the CBI to have in place temporary PCF role holders as
a business continuity measure.
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Outsourcing
Firms will need to engage very closely with any providers of
outsourced services they rely on, to ensure that the
outsourced providers remain in a position to provide the
outsources services to the required standard. Clearly, the
CBI will hold the regulated firm, rather than the outsourced
provider, accountable for any failings.
Engaging with the CBI
It will be essential for a regulated firm to engage with the
CBI at the earliest feasible stage where there is any concern
that the firm might not be in a position to comply in full
with their regulatory requirements or might have any capital
or liquidity issues. If there is to be any prospect of a firm
benefitting from forbearance from the CBI in light of the
crisis arising from COVID-19, it is imperative that the firm
engages proactively and comprehensively with the CBI. The
need for firms to engage proactively and co-operatively
with the CBI was highlighted by Derville Rowland (CBI’s
Director General, Financial Conduct) in a November 2019
speech launching the latest CBI Administrative Sanctions
Guidance.

If you have any issues relating to Financial Service
Regulation and Governance please contact:

Pamela O’Neill
Partner, Head of Dispute
Resolution and Litigation
T: +353 1 664 4241
M: +353 87 229 1910
pamelaoneill
@eversheds-sutherland.ie

Ciaran Walker
Consultant, FS Regulation & Governance
T: +353 1 664 4986
M: +353 87 601 8676
ciaranwalker
@eversheds-sutherland.ie

Ensure customers are treated fairly
The CBI will expect firms to ensure that they are clear and
transparent in their dealings with customers, particularly
consumers (and most particularly, vulnerable customers)
and that they treat them fairly, in full compliance with the
Consumer Protection Code 2012, as amended. This is
particularly important given the CBI’s much-expressed
concern about the lack of a customer-focused culture in
the financial services sector.
As stated in the 19 March 2020 COVID-19 related CBI press
statement, “The Central Bank expects all regulated firms,
including banks, retail credit and credit servicing firms to
take a consumer-focused approach and to act in their
customers’ best interests.” Also:
“The Central Bank also emphasised [at the meeting with the
BPFI] the provisions of the existing consumer protection
framework, which is designed to ensure that consumers’
best interests are protected, particularly in times of financial
difficulties. People who may be experiencing particular
vulnerabilities as a result of the impact of COVID-19, for
example, illness or loss of income, must be provided with
whatever reasonable arrangements and/or assistance may
be necessary in dealings with regulated entities.”
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1.

2.

The obvious risk to most businesses is the direct impact of
government restrictions on movement and certain
non-essential activities. A number of industries such as
hospitality, retail, air travel and live events, have had their
trading materially and directly affected and they will need
to assess if they will be in a position to reopen when the
time comes.

The natural desire of the business will be to remain open
and it has been a view of the Court it is “not in the interests
of the community that whenever there might appear to be
any significant danger that a company was going to
become insolvent, the directors should immediately cease
trading and close down the business”1 . However, if a
business is verging on insolvency, the directors have a duty
to ensure that the position of the creditors of the business
is not materially worsened.

What is the risk and why
does COVID-19 increase it?

Businesses have had to change the way in which they do
business, from implementing social distancing measures
and dealing with reduced footfall or an increased demand
for online retailing where this has not been a priority
before. This requires investment. Directors must undertake
a sober assessment of the business to ensure that they are
not putting themselves in a position where they will be
unable to meet their liabilities.

What does it mean
for businesses?

1 Dublin Heating Company Ltd v Hefferon et al, High Court, 14 January 1993

There is also a risk that companies will continue to trade
beyond their solvency or with a “false safety net” due to
supports being offered by the Revenue Commissioners,
the government and other stakeholders. If a business is
already insolvent, the directors owe a duty not to worsen
the position for the creditors of the business. If the
directors continue trading past the point where the
company can no longer pay its debts, even if trying to
improve the company’s position, they may find themselves
being found liable for reckless trading under Section 610 of
the Companies Act 2014 or subject to a restriction or
disqualification application.
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Banking and Payments Federation of Ireland
(“BFPI”) Moratorium
The BFPI is an industry body representing Irish and
international banks, non-bank mortgage lenders and
certain credit servicing firms and other regulated service
providers. In early March 2020, its members offered three
key elements of financial support, on a voluntary basis:
– temporary payment breaks for up to three months for
personal and business customers, including those in
arrears. The payment breaks do not automatically
operate but must be applied for by borrowers
– adjournment of court proceedings for up to six months
from mid-March 2020
– making available various working capital facilities and
supply-chain supports to businesses
The six months payment break period came to an end in
September 2020. The moratorium measures introduced
did not cancel any debts, they merely suspended them.
With interest continuing to accrue during any payment
break, in many cases customers will be facing increased
repayments once their payment break ended.
With the moratorium on enforcement at an end, lenders
need to ensure that they are in a position to issue new
enforcement actions and/or progress existing actions. The
courts may afford defendants in any enforcement action
an increased level of forbearance following the lifting of
the moratorium allowing them an opportunity and time for
their financial circumstances to improve. This may be
particularly true in the context of residential possession
cases. Further adjournments could lead to extra delays and
costs for lenders in obtaining orders.

Potential routes to restructure debts
Two recent cases demonstrate the efficacy of existing
restructuring regimes under Irish company law and more
particularly that the courts in Ireland are receptive and
efficient in approving and implementing large multijurisdictional restructuring schemes.
In Ballantyne Re PLC, an Irish reinsurance SPV successfully
sought court approval of a scheme of arrangement
pursuant to Part 9 of the Companies Act 2014 to
restructure reinsurance obligations and indebtedness
governed by New York law notes in order to allow the
residual value in the company to be distributed to senior
creditors. A scheme of arrangement pursuant to Part 9 of
the Act is a mechanism whereby a company may enter into
an arrangement with its shareholders and/or creditors for
the purpose of a merger, de-merger, solvent reorganisation
or an insolvent restructuring. Such an arrangement must
be approved by a 75% value majority of the creditors or
members (present and voting) and is also subject to
approval by the High Court.
In the second case, we advised Citi Bank Corporation, as
agent and lender among a group of Debtor in Possession
lenders to Weatherford International plc, the Irish parent of
the global Weatherford Group. The advice focused on the
implementation of key aspects of a US court sanctioned
global insolvent reorganisation under Chapter 11 of the
Bankruptcy Code using an Irish examinership.
Examinership under Part 10 of the Act is a process
permitting a company which is, or is likely to be, unable to
pay its debts to enter into a period of protection from its
creditors provided that the High Court is satisfied that there
is reasonable prospect of its survival and the whole or part
of its undertaking as a going concern. Once appointed, the
examiner proposes a scheme of arrangement which must
be approved by at least one class of creditor and
sanctioned by the Court. The Court must be satisfied that
the scheme is not unfairly prejudicial to the members or
creditors. In general terms, the creditors must do better
under the scheme than they would in a liquidation
scenario. Upon approval by the Court, the restructuring is
binding on all members and creditors (whose interests may
be impaired).
Examinership is an effective and well established rescue
and restructuring tool. Part 9 Schemes of Arrangement
can be equally as effective, involving fewer court
applications, but the 75% approval requirement can
be difficult to achieve.
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Practical tips for businesses in facing
challenging circumstances

If you need help with Insolvency litigation please contact:

1. c
 ontinuously monitor, and be seen to be monitoring, the
company’s financial situation

Norman Fitzgerald

2. obtain professional advice, eg legal, financial or general
business advice, and act on the advice. If you are not
following the advice given be sure to document why you
have strayed from the advice

T: +353 1 664 4239
M: +353 86 678 5270
normanfitzgerald
@eversheds-sutherland.ie

3. hold frequent Board Meetings, prepare up-to-date
management accounts and document key decisions
made and why they were made

Neil O’Mahony

4. limit the credit being incurred and protect the value for
existing creditors
5. keep the lines of communication open with key suppliers,
customers and creditors. Getting a sense of their level of
risk or comfort may prevent someone “pulling the plug”
unexpectedly and, as seen in the New Look decision, this
will be considered by the Court in considering any
examinership applications

Partner, Insolvency & Litigation

Partner, Insolvency & Litigation
T: +353 1 664 4292
M: +353 86 812 0185
neilomahony
@eversheds-sutherland.ie
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1.

What is the risk and why does
COVID-19 increase it?
What does this mean for businesses?
The COVID-19 pandemic has resulted in an increased risk
of fraud, bribery and corruption in many areas. This has
heightened the importance of having robust internal
procedures and anti-bribery and corruption (“ABC”)
policies and procedures in place.
Cybersecurity
The unprecedented shift to working from home and
traditional face-to-face businesses moving to
e-Commerce may result in a drain on IT infrastructure for
some companies. This, along with employees being less
well-monitored, produces a heightened susceptibility to
cyber-attacks.
For businesses, this means an increased risk of business
email compromise fraud. Examples of this include phishing
(including attacks based around coronavirus themed
emails), malware/ransomware, “whaling” (phishing aimed
at senior employees), and SMS/ telephony based attacks.
There has also been an increased prevalence of
“cybersquatting” (the practice of registering well-known
brand names as web domains), putting, in particular, online
retailers at heightened risk.

Transactions and accounts frauds
There is a heightened risk of fraud relating to transactions
and accounts.
This poses various risks to businesses, including the risk of
authorized push payment (“APP”) fraud, transaction
payment fraud, account takeover fraud, account opening
fraud, and fictitious identity fraud. There is also an
increased risk of invoice fraud and invoice hijacking as
consumers are moving towards increasing levels of
online banking.
We are aware of fraud becoming more prevalent in online
and ‘app’ advertising. More businesses are seeking to
advertise online or they are increasing advertising spend/
channels to capitalise on consumers’ changing habits due
to COVID-19. ‘Ad stacking’ where businesses are charged
for ‘clicks’ relating to people who have never seen their
adverts, or fraudulent commission claims for online/
mobile customer introductions, are on the increase.
Employee fraud

Employees acting independently without monitoring and
using remote authentication also increases the risk to
Other issues that companies need to deal with include data
businesses that employees themselves commit fraud.
security, the push to digitise and the new ways of
communicating such as emails to customers informing
This exposes businesses to an increased risk, for example,
them of changes to the way that the company operate, and insider fraud by staff working at home or hacking
AI. There are particular issues in the digitization of
by employees.
contracts, with the risk that these are inadvertently or
mistakenly executed and the potential for strategic,
high-value contracts in the Cloud to be hacked.
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New suppliers and procurement fraud

Pension liberation and investment fraud

Companies entering into contracts with new suppliers due
to changes in supply chain may be pressured to enter into
contracts quickly. This produces pressure to minimise due
diligence and controls to speed up the process, as well as
an increased danger of bribery and corruption. Public
sector contracts processed outside of normal
procurement procedures and timeframes also face a
heightened possibility of fraud. This can have serious
consequences for businesses.

The pandemic has caused a global economic downturn,
market instability and financial insecurity. This creates a
hotbed of opportunities for fraudsters to exploit fearful
investors by using pension liberation and investment
scams, such as the carbon credit and Brazilian rainforest
scams which were popular in the mid-2010s.

In the COVID-19 pandemic context, criminals have sold
counterfeit/non-existent supplies of personal protective
equipment (“PPE”), as reflected by the recent exposure of
an international face mask supply fraud worth £1.3 million.
Discovery of existing frauds as a result of
economic downturn
There is an increased risk that historic or ongoing frauds
and corruption will emerge. These are often uncovered as
a result of economic downturns as businesses become
more lean and start to call in investments and debts. For
example, Bernie Madoff’s Ponzi scheme is likely to have
lasted longer had the global financial crisis not occurred
in 2008.
For businesses that are starting to fail, some enter into
examinership and others are acquired by other companies
or investors. Fraud and corruption are often uncovered by
the examiners or during the pre-acquisition due diligence.
As insolvency increases, there is also an increased risk of
people being targeted by sellers of shares in companies of
no value, on the verge of insolvency or even already out
of existence.
Charitable and government aid frauds
Charitable funding can often be used as a mechanism for
fraud under normal circumstances. Past disasters have
seen an increase in fraudulent aid-related websites, and
corruption is common in international aid funds.
Businesses getting involved in charitable projects need to
be aware of the risks in this area.

Businesses could be impacted by these pandemic-related
scams, particularly ones related to COVID-19, such as
opportunities to invest in fake vaccine development
start-ups. Of course, financial institutions and
intermediaries are all at high risk of being impacted by
investment scams.

2.

Are there any defenses
that businesses can rely upon?

Companies need to be aware of their obligations under the
Criminal Justice (Corruption Offences) Act 2018 (the “Act”)
which places a positive obligation on corporates to have
ABC policy in place to mitigate against fraud, corruption
and bribery.
Under section 18(1) of the Act a body corporate will be
criminally liable where a director, manager, secretary,
employee, agent or subsidiary commits an offense under
the Act with the intention of obtaining or retaining business
for the body corporate or an advantage in the conduct of
business for the body corporate. A body corporate guilty of
such an offense will be liable on summary conviction to a
fine of €5,000 and on indictment to an unlimited fine.
Crucially, it will be a defence to a prosecution under section
18 where the body corporate proves that it took all
reasonable steps and exercised all due diligence to avoid
the commission of the offence. This means that companies
and public bodies will need to develop and roll out ABC
policies and staff training to take account of the new
legislative regime.
In respect of third party suppliers, while liability for fraud
can never be excluded or limited, provisions can be
included to ensure that if there is a suspicion of fraud or
impropriety, the contract can be quickly terminated to
minimise losses. Furthermore, it is important to remain
vigilant that the contract is being properly scrutinized and
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monitored. For example, rights of audit and inspection
should also be included to enable businesses to access
relevant documents and information which may be
necessary to use in any legal recovery proceedings which
may need to be commenced.
Following on from the above, businesses should also
ensure that they can demonstrate that they have
implemented effective prevention and detection
infrastructures and procedures to mitigate the risk of such
fraud occurring should this be required by law enforcement
or a court of law.
Businesses in receipt of fraudulent funds at the expense
of innocent victims could also consider returning those
funds promptly to the victims in order to prevent or settle
any claims.

3.

What steps should businesses
be considering now?

– communication – casual conversations which are
usually commonplace in the office do not occur when
the entire workforce are working from home, and this in
itself can be an issue. These informal chats often
reassure an employee that they are right to be suspicious
and cautious of a strange, very urgent request for
payment from a supplier. They also encourage that
double-checking the request is absolutely the right
thing to do. Companies should ensure that finance
teams in particular are able to communicate regularly
through easily accessible channels, and feel assured that
they have a sufficient support network to raise queries
or concerns
– due diligence – with increasing numbers of
procurement frauds, extra vigilance around the supply
chain is critical. Knowing your regular suppliers and third
parties is an important defence against fraud, but in
these challenging times it will not always be possible to
use existing suppliers and new suppliers may need to be
onboarded urgently. It is vital that companies ensure that
proportionate due diligence is conducted before
onboarding any new supplier to ensure they are a
legitimate company, capable of suppling the necessary
goods or services

Companies should, as a priority, review their ABC policies
and ensure (i) they are fit for purpose and (ii) that staff
– protection – ensure all IT systems are up to date, and
receive adequate training. Now is a crucial time for
the latest software and application updates have been
companies to ensure that their ABC policy is a living
installed on devices to protect the business from the
document which reflects both the current environment and
latest threats. IT teams are no doubt stretched to
sector specific considerations.
capacity at the moment, but ensuring that all the
relevant protections and software are up to date and
Key consideration should be given to checks and balances
working is critical in the prevention and detection of
such as the ability to sign off on agreed payments, issuing
fraud attacks
purchase orders, procurement and accepting gifts.

Companies should also remind staff regularly of the existing Checking email addresses carefully should become second
nature throughout the company, for example
internal fraud prevention procedures which should be
adamsmith@sadbank.com could become
followed, including:
adamsmith@sad4nk.com and may go unnoticed if not
– never paying a supplier invoice unless it matches a valid
checked carefully. This is particularly important for emails
purchase order and goods received notice, and always
which appear to come from senior executives with
checking that the bank account details on the invoice
payment or transfer instructions.
match those held for that supplier and provenance of
email addresses
– escalating any suspicions of fraudulent activity or
attempted phishing scams through the company’s
designated escalation and reporting procedures
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If you need help with a fraud related issue please contact:

Pamela O’Neill
Partner, Head of Dispute
Resolution and Litigation
T: +353 1 664 4241
M: +353 87 229 1910
pamelaoneill
@eversheds-sutherland.ie

Eoin MacAodha
Partner, Dispute Resolution and Litigation
T: +353 1 664 4947
M: +353 87 648 8952
eoinmacaodha
@eversheds-sutherland.ie
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1.

What is the risk and why does
COVID-19 increase it? What does this
mean for businesses?
All businesses are on a digital transformation journey given
the clear benefits it brings, both in relation to their
operations and their customer-facing systems and apps.
COVID-19 has accelerated the rate of that transformation,
as well as radically altering its nature and extent.
At the same time, for suppliers, COVID-19 is causing
delivery challenges, supply disruption and the need for
relief (in its many forms), change and/or variation.
Customers face challenges too such as needing to cut
costs, reacting to those radically changed and uncertain
internal requirements and demands, and/or the need to
terminate. Their responsibilities, such as contractual
dependencies and payment, are also under pressure. The
rapid deployment of operational changes that all
businesses have been making, such as home-working, and
new services and apps, are leading to risks in other areas
too, such as software license non-compliance and data
security breaches. However, there are clear opportunities
for all businesses too, through offering customers new
technology products and services to capitalise on the new
normal, and re-engineering businesses to reflect those
new opportunities and delivery models.

2.

What does this mean
for businesses?
The consequences are potentially varied, but the most
likely one is that contracts will be breached and businesses
will face significant potential disruption and liabilities. For
example:
– in respect of difficulties with digital transformation
procurement and managed services, if not managed and
resolved correctly, the potential for widespread
disruption to the enterprise and the customers it serves
is great, caused by poor performance, delays, defects,
outages and no longer being fit for purpose
– in respect of software licensing non-compliance,
businesses could be faced with multi-million pound
claims by licensors, far in excess of current license fees,
termination and significant business disruption
– in respect of data security breaches, regulatory sanction,
the cost of response, investigation and remediation,
business interruption, litigation and damage to
reputation and a loss of trust could be critical – and this
can come from multiple directions: regulators,
corporate customers, individual customers and/or
employees. Furthermore, there will be a need for action,
against the perpetrator and any third party that allowed
such breach to occur
– in respect of new technology products and services
that businesses might want to offer, the potential
consequences can be regulatory action and claims
given the myriad of relevant regulation, such as
that concerning data privacy, product safety
and communications
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3.

What steps should businesses
be considering now?
A lot could be written about each area mentioned above,
and there are a series of detailed actions that could be
taken for each. However, at a high level, and in summary,
businesses should consider a clear, holistic appraisal by
senior stakeholders, including legal, operations, IT,
procurement and sales. Such appraisal should include:
(i) the current state of enterprise systems and managed
services, in terms of their fitness for purpose, license
compliance, data security, performance and value for
money; (ii) (as a consequence of (i)), whether and to what
extent remedial action is necessary by the business or
third party providers; (iii) what contractual rights and
remedies are available and should be exercised; (iv) what
potential liabilities are there; (v) what impact (i)-(iv) above
has on customer-facing products and services; and (vi) to
the extent that new technology products and services are
planned, an early and holistic appraisal of the relevant
regulations to ensure compliance by design.
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If you need help with Digital Transformation
and Data Disputes please contact:

Marie McGinley
Partner, Head of IP, Technology & DP
T: +353 1 644 1457
M: +353 86 170 6507
mariemcginley
@eversheds-sutherland.ie

Eoin MacAodha
Partner, Dispute Resolution and Litigation
T: +353 1 664 4947
M: +353 87 648 8952
eoinmacaodha
@eversheds-sutherland.ie
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1.

3.

We have seen an increase in disputes between parties in
respect of both intellectual property rights and patents
(“IP”). Given the uncertain economic times, there is a risk
that companies may infringe rights. Since the COVID-19
pandemic began we have been involved in disputes
relating to infringement of intellectual property, passing off
and patent infringement.

Companies should ensure that any trademarks and/or
patents are correctly registered. Consideration should be
given as to licences between, for example, associated
corporate entities that are still in effect. Where a dispute
arises regarding IP then the matter may be fast-tracked into
the Commercial Court list of the High Court. If a breach of
IP is uncovered. businesses should take immediate steps to
remediate any damage caused.

2.

It has recently been confirmed that Ireland will hold a
referendum on the proposed Unified Parent Court (“UPC”).
The UPC is an EU initiative that will codify patent litigation
in Europe. London had been identified as one of three
Central Division courts of the UPC, but given that the UK is
withdrawing from the EU, Ireland is now in a position to
pursue appointment as a Central Division.

What is the risk and why
does COVID-19 increase it?

What does it mean for businesses?
IP is a key asset for many businesses which should be
jealously guarded. The use of a company’s intellectual
property by a rival business has the obvious potential to
dilute the efficacy of the IP and also to impact on revenue.

What steps should businesses
be considering now?

The Intellectual Property Office of Ireland is the official
government body responsible for IP rights including
patents, designs, trademarks and copyright. It is important
that businesses are aware of the different IP rights and if in
doubt, seek legal advice to avoid disputes arising. In
Ireland, not all trademarks are registrable. For example,
registration will be refused for a trade mark which is not
capable of distinguishing goods or services of one
business from those of other businesses. Although
registration is not obligatory, registration makes it easier to
prevent others from benefiting from the reputation
established by the use of a trade mark by allowing the
proprietor of the registered trade mark to take infringement
proceedings before the court.
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In Ireland, there is no registration procedure for owners of
a copyright work. However, there are some exceptions to
copyright in the legislation. These exceptions reflect
instances where the wider public interest, or the interests
of particular groups, makes it necessary to restrict or limit
the rights granted to copyright owners. The legislation
provides for criminal offences and consequently infringers
could face both civil liability and criminal convictions.
In addition, with the explosive growth of the Internet,
domain names have become valuable assets to businesses
serving as business identifiers that may conflict with
already existing business identifiers (eg trademarks,
geographical indications, trade names, etc). Therefore, it is
important that businesses consider registering domain
names to avoid infringement and disputes arising.
Professional legal advice should be sought by companies
with regard to the options and the remedies available
where infringement of their work occurs and with regard
to the registration of IP.

If you need help with Intellectual Property
and Patents disputes please contact:

Marie McGinley
Partner, Head of IP, Technology & DP
T: +353 1 644 1457
M: +353 86 170 6507
mariemcginley
@eversheds-sutherland.ie

Eoin MacAodha
Partner, Dispute Resolution and Litigation
T: +353 1 664 4947
M: +353 87 648 8952
eoinmacaodha
@eversheds-sutherland.ie

Neil O’Mahony
Partner, Insolvency & Litigation
T: +353 1 664 4292
M: +353 86 812 0185
neilomahony
@eversheds-sutherland.ie

66

Intellectural
property and patents

COVID-19 Litigation Risks Report

67

eversheds-sutherland.ie
© Eversheds Sutherland 2021. All rights reserved
DTUK003376_02/21

