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Commercial Contracts and the
Implied Duty of Good Faith and
Fair Dealing
A practical quandary has arisen in recent years whether there is
a general principle of good faith and fair dealing in Irish
commercial contract law, in particular, in respect of parties to
a Shareholders’ Agreement.
Resolution of this Quandary in Flynn
Clarity was provided to this question by Finlay
Geoghegan J in the Court of Appeal decision of Flynn &
anor v Breccia & anor1 (“Flynn”). Although, the Court of
Appeal acknowledged that there are certain categories
of agreements, such as partnership agreements and
insurance contracts, where an implied duty of good faith
and fair dealing may be implied, however, such terms
will generally not be implied into commercial contracts,
in particular, Shareholder Agreements. Therefore,
Finlay Geoghegan J has considerably dampened any
expectation that a mutual duty of good faith and fair
dealing could be implied in commercial contracts
generally. This decision makes it clear that where a party
to a Shareholders’ Agreement wants to rely on a good
faith or fair dealing provision, they must ensure that it is
expressly included in the Shareholders’ Agreement.
Notably, however, the Court of Appeal did not expressly
rule out the application of the UK decision of Yam Seng
Pte Limited v International Trade Corporation2 in future
cases, which suggested that an implied duty of good
faith could be implied into a commercial contract where
that contract fell within a particular class of agreement
classified as a “relational contract”.
Background to the Flynn Decision
In Flynn the parties were both shareholders in Blackrock
Hospital Limited (“BHL”), the company which owns and
controls Blackrock Clinic. Benray Ltd (“Benray”) had
taken out a loan with Anglo Irish Bank in order to fund its
purchase of shares in BHL, and those loans were secured
on its shareholding in BHL. All of the shareholders in
BHL had provided cross security for Benray’s loans, and
in the event that Benray was unable to pay the loan the
lender could cause a forced sale of all the shareholders’
respective holdings in BHL.

1.

2.

[2017] ICEA 74
[2013] EWHC 111 (QB)

1

Benray’s loan was subsequently acquired from NAMA
by Breccia, who was also a shareholder in BHL; Breccia
then proceeded to demand repayment, and when
Benray failed to discharge the sums demanded, Breccia
appointed a receiver over Benray’s shareholding in
BHL. Benray sought to restrain Breccia and the receiver
from selling its shareholding on a number of grounds,
including, that:
(i) each of the shareholders owed each other a duty
of good faith and fair dealing; and/or,
(ii) they would not take any step which would cause
another shareholders’ shares to be sold other than
in accordance with the Shareholders’ Agreement.
The High Court’s Decision
In 2015, the High Court initially decided that the
Shareholders’ Agreement (and the context in which it
came to be executed) demonstrated the elements of
a relational contract as contemplated in the Yam Seng
decision in the UK and that therefore, it should be
interpreted to include implied terms of good faith and fair
dealing. The High Court granted a permanent injunction
restraining the defendant from calling in the loans or
appointing a receiver over the plaintiff’s shareholding.
The Court of Appeal’s Decision
In March 2017, the Court of Appeal overturned this
decision and found that the trial judge was incorrect
in respect of his interpretation of the Shareholders’
Agreement and that there was no implied duty of good
faith and fair dealing between the parties. Further, there
were no valid grounds for restraining a shareholder from
calling in outstanding loans secured against another
shareholding. The approach taken by the Court of Appeal
is notable when compared to the trend seen in other
common law jurisdictions such as the UK, in particular,
but also Australia where implied obligations of good faith
are more prevalent and Canada where a common law
duty of honest performance has been found to exist.
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Similarly, the civil codes in France and Germany also
incorporate notions of good faith in commercial dealings.
Implied Contractual Terms under Irish Contract Law
In relation to implied terms, the Court of Appeal referred
to the well-established rules for implying terms into a
contract, namely, that a term must be:
(i) necessary in order to give business efficacy to the
Shareholders’ Agreement;
(ii) so obvious that it goes without saying (also known as
the “officious bystander” test); and
(iii) certain and gives effect to the parties’ intentions.
The latter of these can occasionally be implied by reason
of the conduct of the parties or on the grounds of it being
a trade or professional custom. In Flynn, the Court of
Appeal observed that there was a presumption against
importing terms into a contract that is not in writing.
The more detailed the written terms agreed, the stronger
the presumption against the implication of additional
terms. Finlay Geoghegan J also pointed to the fact that
the Shareholders’ Agreement contained a single specific
clause requiring the parties to “negotiate in good faith”
in the event that any provision of the Shareholders’
Agreement was found to be void or unenforceable, but
did not contain any further general provisions on good
faith. For this reason, it is essential that commercial
contracts are drafted by experienced legal counsel so as
to avoid uncertainty.

The Court of Appeal noted that Irish contract law does
not recognise a general principle of good faith and fair
dealing, although there are certain limited categories of
contractual relationships which imply such duties, such as
partnership contracts. This principle is in stark contrast to
contract law in the UK.

The UK Position
In Yam Seng Pte, International Trade Corporation (“ITC”)
granted Yam Seng the exclusive right to distribute
Manchester United branded fragrances and toiletries
across 42 duty free centres in Asia. The plaintiff
terminated the distribution agreement on the basis of
persistent breaches by defendant. The plaintiff then
sought to argue that an obligation of good faith should
be implied into the agreement on the basis that the
defendant provided false information that it knew the
plaintiff would rely on, and it authorised sales of the
products by third parties in the markets covered by
the distribution agreement at a lower retail price than
the agreed duty free price. Legatt J held an obligation
of good faith could be implied into the contract. The
contract was a long term distributorship agreement
which, the court noted, required the parties to
communicate effectively and cooperate with each other.
Legatt J classed this type of agreement as a “relational
contract”. He cited examples of cases that would fall
into the definition of a relational contract including joint
venture agreements, franchise agreements and the type
of long term distributorship that was the subject of
the dispute.

2
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The court in Yam Seng Pte stated that one of the reasons
a relationship of good faith could be implied into the
contract was that the agreement was skeletal and had not
been drafted by lawyers, and in view of the court it would
be more difficult to imply such a term into a detailed and
professionally drafted document.
Yam Seng Pte could be described as a high water mark
for the English Court of Appeal in terms of implying a
duty of care into such contracts. Subsequently, the court
has taken a more narrow and restrictive approach which
has arguably helped delay the opening of the floodgates.
In Mid Essex Hospital Services NHS Trust v Compass
Group UK & Ireland Limited3, for example, the UK Court
of Appeal stated that the obligation to act in good faith
under a specific contractual provision did not extend to
the entirety of the contract. The respondent provided
catering services to the appellant under a contract.
The contract provided that if the respondent failed to
meet certain specified performance levels the appellant
was entitled to levy those deductions and terminate
the contract. One particular clause of the contract
contained an express duty to cooperate in good faith
(to transmit information and provide full benefit of the
contract to the customer). The respondent, relying on
the decision in Yam Seng, sought to argue this good faith
obligation should be construed widely so as to apply to
the contractual provisions relating to performance, or to
imply a general duty of good faith. The Court of Appeal
found the obligation to act in good faith was limited
to the purposes identified in the clause ie, to transmit
information etc. The court stated that commercial
common sense did not favour creating an overarching
duty to cooperate in good faith in circumstances where
it had been provided for in the contract in such a precise
way: “if the parties want to impose a duty they must do
so expressly.”4
A similar fact was present in the Irish Flynn decision
where the Shareholders’ Agreement (the “Agreement”)
also incorporated one specific reference to “good faith” in
the document. The Shareholders’ Agreement contained a
clause that required the parties to negotiate in good faith
in order to agree mutually satisfactory terms in the event
that any provision of the Agreement was found to be
void, invalid or unenforceable. The court did not find that
this requirement to act in good faith had any application
beyond this specific clause and it is submitted that if
parties to a contract wished to include a requirement to
act in good faith they would have to include a clause that
applied generally to the contract.

Practical Implications of Recent Case Law
The court in the Flynn decision confirmed that there is
no general principle of good faith and fair dealing in Irish
contract law. The court, however, fell short of stating
that the Yam Seng Pte principles would not be applied
in Ireland if a different set of facts had been presented.
Indeed, the court acknowledged that there are certain
types of agreements and contracts to which a duty of
good faith applies, such as in a partnership agreement
or the principle of uberrima fides (utmost good faith)
in insurance contracts. It was clear, however, that the
shareholders agreement in Flynn was not the type of
contract that attracted a general duty of good faith.
This was first and foremost because of its clear
commercial nature and the fact that it had specifically
included a “no partnership” clause.
While it is perhaps unlikely that the Irish courts will
recognise an implied duty of good faith and fair dealing
in commercial contracts (save where it is perhaps
necessary to give business efficacy to the contract), any
risk of the courts enthusiastically rowing in behind the
approach seen in Yam Seng Pte and in jurisdictions such
as Australia, Canada, France and Germany (to name but
a few) can be mitigated by parties addressing the issue
of good faith expressly, if that is the intention. It should
also be made clear whether any good faith obligations
will apply to specific obligations in the contract or if it
is to have wider application to the contract as a whole,
in which case a stand-alone clause may be advisable.
Where appropriate, the parties may also wish to specify
the precise actions required by the parties in order to
meet that good faith requirement. In certain cases, it may
even be appropriate to expressly exclude any good faith
obligations (express or implied) however in doing so it
will clearly be important not to jeopardise the personal
relationship between the parties before the terms of the
contract have been signed.
The one thing that is for certain is that parties will
require contractual certainty when they enter into
commercial agreements. The best way to achieve this
is to have commercial contracts prepared and reviewed
by professional, experienced solicitors. As stated by
Mr. Justice Legatt in the context of the Yam Seng Pte
decision, “the agreement is a skeletal document

which does not attempt to specify the parties’
obligations in any detail. In relation to such a
document it is easier than in the case of a detailed
and professionally drafted contract to suppose that
a part of the bargain has not been expressly stated.”
For further information, please contact:

Peter O’Neill
Senior Associate
3.

[2013] EWHC 111 (QB)

See also MSC Mediterranean Shipping SA v Cottonex Asphalt [2015]
EWHC 283 (comm) where the UK court held that if a general principle of
good faith were established it would be invoked as often to undermine as
to support the terms in which the parties have reached agreement.
4.

3

+353 1 6644943
peteroneill
@eversheds-sutherland.ie
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Contractual interpretation and the
importance of drafting in a clear,
concise and unambiguous manner
There are few clauses in a contract which are more important to
buyers and sellers than an indemnity clause.
The recent decision of the UK Supreme Court in Wood
v Capita Insurance Services Limited5 demonstrates the
importance of clear and unambiguous drafting in a
contract and serves as reminder of the pitfalls of seeking
to interpret a contractual clause in isolation rather than as
part of the whole contract.
In short, the case centred on the interpretation of
an indemnity clause in a share purchase agreement
(“SPA”) in circumstances where the buyer was already
contractually time-barred from bringing a warranty claim.
The UK Supreme Court dismissed the appeal brought by
Capita Insurance Services Limited (the “Buyer”) and held
that the indemnity clause did not indemnify the Buyer for
compensation paid to customers as a result of mis-selling
in the years preceding the SPA.

Background
In April 2010, the Buyer purchased the entire issued
share capital of Sureterm Direct Limited (the “Company”)
(a car insurance broker) from Mr Andrew Wood (the
“Respondent”) and some other minor shareholders.
Shortly after the acquisition, some of the Company’s
employees raised concerns regarding the sales processes
and potential mis-selling of products by the Company
in the years prior to the completion of the SPA. The
Company undertook a “past business review” and
reported its findings to the Financial Services Authority
(the “FSA”, as it then was)6 on 16 December 2011
(as it was required to do so). The FSA determined
that the Company’s customers had been misled
and it should conduct a customer remediation
exercise, which it did by repaying €1.35m in
customer compensation.

5.

The Buyer instituted proceedings against the sellers
claiming that it had suffered losses as a result of the misselling of insurance products by the Company. The Buyer
sought to rely upon the following indemnity in the SPA
(the “Indemnity”):

“The Sellers undertake to pay to the Buyer an
amount equal to the amount which would be
required to indemnify the Buyer … against all
actions, proceedings, losses, claims, damages,
costs, charges, expenses and liabilities suffered or
incurred, and all fines, compensation or remedial
action or payments imposed on or required to be
made by the Company following and arising out
of claims or complaints registered with the FSA …
against the Company … and which relate to the
period prior to the Completion Date pertaining
to any mis-selling or suspected mis-selling of any
insurance or insurance related product or service.”
The Respondent argued that the Buyer’s loss was outside
the scope of the Indemnity because such loss had
occurred as a result of the Company’s self-reporting
of the mis-selling to the FSA rather than as a result of a
“claim or complaint” being brought by the Company’s
customers (for example).

[2017] UKSE 24

The FSA has now become two separate regulatory authorities: (1) the
Financial Conduct Authority (“FCA” ) and (2) the Prudential Regulation
Authority (“PRA”)
6.

4
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The decision

Practical Implication

The Supreme Court unanimously agreed with the Court
of Appeal’s decision that recoverable losses under the
Indemnity were limited to those that arose from or
followed a customer’s claim or complaint registered with
the FSA in relation to mis-selling.

While, the Irish courts are not bound by decisions
of the UK Supreme Court, such judgments do have
persuasive value for the Irish courts, particularly when the
jurisprudence in Ireland is underdeveloped.

Lord Hodge gave the leading judgment7 and held that
when a Court is interpreting a contractual term, its
primary objective is to ascertain the objective meaning of
the language in the contract. In coming to this conclusion
Lord Hodge noted that:-

“… this is not a literalist exercise focused solely on
a parsing of the wording of the particular clause
but that the court must consider the contract as a
whole and, depending on the nature, formality and
quality of drafting of the contract, give more or less
weight to elements of the wider context in reaching
its view as to that objective meaning.”8
The SPA also contained a detailed warranty section
through which the sellers warranted inter alia that (i) they
were not aware of circumstances which were likely to
give rise to any investigation or enquiry by any “Authority”
and (ii) that no breach of contract, tort, statutory duty or
law had been committed for which the Company was or
might be liable etc.
The fact that, in addition to the Indemnity, the SPA
contained broad warranties seemingly covering the
subject matter of the mis-selling led Lord Hodge to
conclude, in part, that the ambit of the Indemnity was
more restrictive.
Lord Hodge reasoned that it was not contrary to
common business sense for the parties to agree wideranging warranties (subject to strict time limits) and to
agree a further indemnity (not subject to such strict time
limit) that is only triggered in limited circumstances.
Accordingly, Lord Hodge held that the Buyer’s
circumstances fell outside the scope of the Indemnity
and noted that it was not the role of the courts to
improve the bargain of a contractual party.
Lord Hodge stated that the SPA appeared to have
become a bad bargain for the Buyer as it had not
notified the sellers of a warranty claim within 2 years of
completion, as required by the SPA.

Lord Neuberger, Lord Mance, Lord Clarke and Lord Sumption
concurred with Lord Hodge
7.

8.

Supra note 1, at para 10 (emphasis added)

5

This decision emphasises the importance of clear and
unambiguous drafting, the very serious consequences
of limiting recourse where this may not have been the
intention and the necessity of initiating claims within
the earlier of statutory or contractual limitation periods.
In circumstances where parties negotiate a general
warranty and a specific indemnity which both seemingly
cover the same subject matter, the decision also arguably
stands as an authority that the courts will not interpret an
indemnity in a more restrictive way. This can be all the
more relevant when in negotiating documents there can
be a difficulty in agreeing drafting points and sometimes
there is a commercial decision reached to agree a
form or wording and reaching a that is not completely
unambiguous or open to interpretation.
Additionally, it serves as a timely reminder that
contractual clauses should not be interpreted in isolation,
but rather, as part of the entire contract.
For further information, please contact:

Gerard Ryan
Partner, Head of Corporate
& Commercial
+353 1 6644202
gerardryan
@eversheds-sutherland.ie
Jonathan Ennis
Solicitor
+353 1 6644934
jonathanennis
@eversheds-sutherland.ie

Corporate update | Autumn/Winter 2017

The Next Generation of Medical
Device Regulation In Europe

On 25 May 2017, the Medical Device Regulations 745/2017
(“MDR”) and the In Vitro Medical Device Regulations
746/2017 (“IVDR”) entered into law. Both regulations will
implement significant changes to the manner in which
medical devices and in vitro medical devices are regulated
within the European Union, which will result in the
modernisation of the existing regimes. Both the MDR and
the IVDR (for ease of reference the “MDRs”) specify that a
transition period of three years for MDR and five years for
IVDR will apply before becoming legally enforceable.
The purpose of this transition period is to allow time
for stakeholders to put in place the necessary policies
and procedures to ensure compliance with these
new regulations.

The Existing Regulatory Regime
The new MDRs will replace the existing regulatory
regime, which is based on the EU Medical Device
Directives (Directive 93/42/EEC and Directive 98/79/
EC), which have been transposed into the national law
of the various member states. When implemented,
the MDRs will be directly effective across all member
states and, therefore, will eliminate any inconsistencies
between member states, a criticism leveled at the existing
regulatory regime.
The existing regulatory regime has been the subject
of growing criticism over the past number of years
as it became increasingly out of step with the rapidly
developing medical device market. The European
Commission set itself the target of overhauling the
existing regime in 2008, with the first set of concrete
proposals being published as far back as 2012. Even by
European Union standards, the MDRs have been a long
time in development.
Primary Criticisms of the Existing Regime
The primary criticisms of the existing regulatory regime
addressed by the new MDRs are as follows:(i) Out of Date – a long standing criticism of the existing
regulatory regime is that it has been unable to keep
pace with the rapidly developing marketplace.
This was first identified in 2002 in a report by the
Commission’s Medical Device Expert Group, which
led to the introduction of Directive 2007/47/EC.
However, despite such interventions the Medical
Device Directives have struggled to keep pace with
the growing role of software and wearable technology
in how medical devices operate;

(ii) Oversight by Notified Bodies and Access to
Expertise – a significant criticism of the current
regime is that notified bodies were not given sufficient
powers to ensure compliance with the Directives on
an on-going basis. Under the MDRs notified bodies
will be obliged to carry out unannounced audits so
as to ensure that manufacturers are compliant with
their obligations. Coupled with this, the MDRs require
manufacturers to have access to a suitably qualified
individual with regulatory expertise in order to ensure
continuous compliance;
(iii) Post Market Surveillance – the existing Medical
Device Directives refer, at a very high level, to
obligations in relation to conducting post market
surveillance on medical devices. However, there
was very little detail as to how such monitoring was
to be conducted. The MDRs go into granular detail
as to how post market surveillance is to be carried
out. Manufacturers will be obliged to provide further
clinical data in respect of their medical devices,
and will have to amend their present data in order
to place or keep their medical devices on the EU
market. Furthermore, both manufacturers and
parties in the distribution chain, will be required to
verify each other’s regulatory compliance and revisit
existing Quality Management Systems, Post Market
Surveillance and Vigilance procedures. These new
provisions under the MDRs are of great significance
because, as noted at (ii), notified bodies will be
permitted and required to undertake unannounced
inspections to verify continued compliance; and
(iv) Transparency and Traceability of Devices – one
of the most significant deficiencies in the existing
regulatory regime affecting public safety, is the lack
of traceability of medical devices. Various incidents
involving defective medical devices, such as the PIP
implant scandal, have demonstrated the need for a
more sophisticated identification and recall system
to be established for medical devices. Under the
MDRs, each medical device will be assigned a unique
device identifier (“UDI”), which is a system for marking
and identifying medical devices in order to promote
greater traceability and recall of devices. Coupled with
this, a new European database on medical devices
(Eudamed) will be established which will result in
greater information sharing and transparency in
relation to how current medical devices placed on
the market are operating.
6

Corporate update | Autumn/Winter 2017

The Implementation Process
As mentioned above, a transitional period is to be
part of the introduction process in order to allow
relevant stakeholders time to comply with the new
and heightened regulatory requirements. In reality this
transitional period will be a staggered implementation
of the MDRs, such that the MDR will not come into full
effect until 26 May 2020 and the IVDR will not come into
full effect until 26 May 2020.
From 26 November 2017, notified bodies will be able to
apply to the relevant competent authorities within their
jurisdiction in order to be certified as a notified body for
the purposes of the MDRs. The application process will
be a thorough process and is anticipated to take up to 18
months in order to receive certification as a notified body.
It is anticipated that the National Standards Authority of
Ireland, as the notified body under the existing medical
device regime, will apply to HPRA in order to be certified
as a notified body for Ireland.
While during the transition period, medical devices can
continue to be certified with CE Certificates of Conformity
issued by notified bodies and placed onto the market
under the existing regulatory regime, once notified bodies
have been appointed under the MDRs, manufacturers will
have the option to either apply for certification under the
existing regime or under the MDRs. This dual certification
system will be open to manufacturers for the duration of
the transitional period, after which a medical device may
only be certified under the MDRs.
Where a certificate is issued, during the transitional period,
under the existing regulatory regime it will remain valid
for the period stated on the certificate, provided however,
that all certificates issued under the existing regulatory
regime, for either medical devices or in vitro medical
devices, will become invalid on 27 May 2024, from which
point they will need to be certified under the MDRs.
It is important to note however, that this extended
compliance period will not apply for self-certified devices
(ie certain Class I medical devices and Class A in vitro
medical devices) and all devices which have been selfcertified will need to be re-certified by 26 May 2020 or
26 May 2022, as the case may be.
In addition, the extended compliance period will not
apply where there has been any significant changes in the
design and/or intended purpose of the medical device or
in vitro medical device. Where this has occurred any such
medical device or in vitro medical devices will need to be
re-certified under the MDRs.
While this extended compliance period will allow
manufacturers to avoid going through the re-certification
process until the earlier of the date on which their
existing medical device directive certificate expires or 17
May 2024, “on 27 May 2024 instead?“ certain provisions
of the MDR and the IVDR will apply from the end of the
transitional period, regardless of whether the device is
placed on the market under a certificate issued under
the existing regulatory regime. The provisions include
the post-market surveillance, vigilance reporting and
registration obligations under the MDRs which will
7

become effective from 26 May 2020 and 26 May 2022,
respectively.
The date on which the obligation to place the UDI on each
device will vary from between one to five years after the
date of application of the MDR and IVDR depending upon
the class of the device concerned. For example, from 26
May 2021 there will be a requirement to place a UDI on
each Class III and implantable devices, this requirement
will extend to Class IIa and IIb devices from 26 May 2023
and shall extend to Class I devices from 26 May 2025.

Practical Implications
Undeniably, the MDRs provide for a higher level of health
and safety for the EU citizens using medical devices. Due
to this staggered implementation process, it is essential
that notified bodies, manufacturers and other economic
operators begin the process of coming to grips with
the requirements of the MDRs. No “grandfathering” is
permitted under the MDRs, meaning that all currently
approved medical devices and in vitro medical devices
must be recertified in accordance with the MDRs new
requirements. It will take time to put in place processes
and procedures to ensure compliance and as such it is
essential that stakeholders are proactive in their approach
to the implementation of the MDRs, rather than trying to
catch up as the deadline of implementation looms.

Contact our Life Sciences team for
Further Information
Our Life Sciences team has produced various pieces
examining the MDRs and will be issuing focused speed
briefs on the key changes in the MDRs. If you would like
a copy of the most recent article or focused speed briefs
or would like to discuss the impact of the MDRs on your
business, place feel free to contact a member of the
team below.
For further information, please contact:

Tony McGovern
Partner, Head of Life Sciences
+353 1 6644 204
tonymcgovern
@eversheds-sutherland.ie
John Coary
Associate
+353 1 6644 264
johncoary
@eversheds-sutherland.ie
Avis-Marie Mulvihill
Solicitor
+353 1 6644 323
avismariemulvihill
@eversheds-sutherland.ie
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Who Owns the Shares –
Obtaining Information on
Beneficial Ownership
The European Union (Anti-Money Laundering: Beneficial Ownership
of Corporate Entities) Regulations 2016 (the “2016 Regulations”), in
conjunction with existing rules including the Transparency
Regulations 2007 and the Irish Takeover Rules, have brought into
focus the importance for corporate entities to hold adequate and
accurate information in respect of their shareholders and the
persons who ultimately hold the beneficial ownership in shares.
This article will look at:
–– what is meant by “beneficial ownership” and the
requirement to create a beneficial ownership register;
–– the powers and obligations of corporate entities in
respect of the disclosure of interests in shares under
various pieces of legislation; and
–– the correct procedures to be followed by directors
if a company’s constitution permits the restriction
of shares.

Who are Beneficial Owners and What is a
Beneficial Ownership Register?
The term “beneficial ownership” is drafted in deliberately
broad terms in the 2016 Regulations in order to place
a disclosure obligation on any individual who, directly
or indirectly, holds greater than 25% of the shares or

a controlling interest in a corporate entity. Corporate
entities are required to hold and record adequate, current
and accurate information on their beneficial owners on
a beneficial ownership register which is to be maintained
by the entity.
If the corporate entity is unable to identify beneficial
owners, or, alternatively, is uncertain whether the party
who they have identified is the beneficial owner, the
corporate entity must instead list its “senior managing
officials” on its beneficial ownership register.
If a corporate entity fails to comply with the beneficial
ownership register provisions under the 2016 Regulations,
it will be guilty of a criminal offence. Further, an individual
who fails to comply with any notice received from
a corporate entity, or who provides materially false
information in response to such notice, shall be guilty
of a criminal offence.

8
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General Company Powers & Obligations Of Disclosure9
Source

Type of Entity

Corporate Entity Obligations & Powers
Regarding Interests in Shares

Notification Obligations
on Persons Interested in
Shares

2016
Regulations

All Irish
incorporated
companies and
other legal entities,
including ICAV’s,
except those listed
on a regulated
market/subject to
the Transparency
Regulations
(or equivalent
international
standards).

(i) A corporate entity should, where known, enter
the beneficial owners’ details on the corporate
entity’s register.

General obligation to respond
to any notices received from the
corporate entity under the 2016
Regulations.

Companies Act
2014(the “2014
Act”) – Part 14
Chapter 2

Private Company
Limited by Shares

N/A

Court may grant various orders
requiring disclosure of interests
in shares on application of any
person with a financial interest
in the company or the Director
of Corporate Enforcement.

The 2014
Act – Part
17 Chapter 4
(Interests in
Shares in PLCs)

Public Limited
Companies
(however limited
applicability to
PLCs subject to
the Transparency
Regulations)

The powers of corporate entities include:

General obligation to notify PLC
where person acquires interests
in shares (or ceases to be
interested) of 3% or more and
the level of the person’s (voting)
shareholding either rises or falls
above or below 3% (and each
change in percentage after 3%).

Transparency
Regulations
2007 & CBI
Transparency
Rules

PLCs/issuers which
are listed on a
“regulated market”
(eg MSM in Ireland
but not ESM/AIM).

PLC/issuer has obligation to make information
received public (Regulation 21(9)).

Shareholders / persons with
interests in shares required to
make notifications to PLC/issuer
and Central Bank of Ireland (if
Irish listed) where percentage
holding or interest reaches,
exceeds or falls below 3% and
each 1% threshold above 3%
thereafter.

Irish Takeover
Rules &
Substantial
Acquisition
Rules

PLCs with
securities traded,
or which have
been traded in the
previous five years,
on the Irish Stock
Exchange, London
Stock Exchange,
New York Stock
Exchange or
NASDAQ.

The Irish Takeover Panel can investigate alleged
violations of the Takeover Rules (including on
request of the company), which can involve the
issuance of notices to persons to provide it with
information it requires.

An offer obligation arises if a
person deals in securities and
their holdings surpass the
30% threshold.

(ii) The corporate entity must contact any person
who it reasonably believes is a beneficial owner
and seek confirmation, within four weeks,
whether he/she is a beneficial owner. If the
person is a beneficial owner the entity must ask
the person to confirm his/her details for the
register.

Additionally, where a person is
aware that he/she is a beneficial
owner and the corporate entity
does not have this information,
there is an obligation to notify
the corporate entity.

(iii) The corporate entity can serve a notice on
a party who it considers is in possession of
information in respect of (a) beneficial owners
or (b) another party who may have information
regarding beneficial owners. It should be noted
that privilege, in particular legal professional
privilege, is a justified reason for the recipient not
to disclose the information sought.

(i) Section 1062 of the 2014 Act – enables a PLC
to issue a notice to parties (if it is of the belief the
party has an interest in shares) to (i) confirm this
fact and (ii) give further information; and
(ii) Section 1066 of the 2014 Act - enables a
court, on the application of the PLC, to impose
restrictions on those shares, eg any transfer of
shares will be void.

A disclosure obligation arises
where a person deals in
securities and their percentage
holding increases over the 15%
threshold (and each percentage
increase thereafter up to 30%).

Note further notification obligations apply under the 2014 Act and the Market Abuse Regime in respect of a director’s/person discharging managerial
responsibilities’ interests in shares. Market listing rules (for PLCs with shares or securities listed on a market) will also generally apply additional
disclosure obligations.
9.
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Disclosure & Restriction Notices

JKX Case – UK Supreme Court Judgment

In addition to the aforementioned provisions, a
company’s constitution will often provide a company
with the power to issue disclosure notices (information
in respect of interests in shares) and restriction notices,
(which restrict the rights attaching to shares, eg voting
and dividends for failure to fully respond to a disclosure
notice). However, the UK Supreme Court in Eclairs
Group Ltd & Glengary Overseas Ltd v JKX Oil & Gas plc
(2015) (the “JKX Case”) illustrates that there is a duty on
directors to exercise their powers, in particular when they
are issuing a restriction notice, “only for purposes for
which they are conferred”.10

The case ultimately made its way to the UK Supreme
Court. The Court did not question:

JKX Case – Facts
Eclairs owned 27.55% of JKX and Glengary 11.45% (30%
takeover threshold). Eclairs requisitioned a general
meeting to remove two of the directors from the board of
JKX (the “Board”).
The Board, subsequently, issued disclosure notices
to Eclairs and Glengary (the “Shareholders”) who
issued replies. The Board considered the replies to be
inadequate because it believed there were agreements
or arrangements between the Shareholders which had
not been disclosed. Subsequently, the Board proceeded
to issue the Shareholders with restriction notices,
which suspended their right to vote at general meetings
including the requisitioned general meeting and an
upcoming AGM.
On foot of this, the Shareholders instituted proceedings
challenging the restriction notices on the basis that the
Board had only issued them to influence the outcome of
the upcoming resolutions.

(i) the reasonableness of the directors’ belief that
the responses to the disclosure notices were
inadequate; or
(ii) the technical right of the directors to issue the
restriction notices under its memorandum and
articles of association.
The Court found that directors’ duties require that
directors must only exercise their powers for the
purposes for which they were conferred (“the proper
purpose rule”) and this was relevant to issuing restriction
notices. On the facts, the Court found the primary
purpose for issuing the restriction notices by the directors
was not to elicit the receipt of the information requested
(ie a proper purpose) but rather to disenfranchise the
Shareholders’ votes and influence the outcome of
future shareholder resolutions at the company’s general
meetings. Therefore, it was held that the Board exercised
its power to issue a restriction notice for an improper
purpose, and the notice was “not itself a legitimate
weapon of defence against a corporate raider”.
Certain members of the Court noted the possibility that
a restriction notice could still be upheld even if the Board
was motivated by an improper purpose but only if it could
be shown as a matter of causation that the restriction
notice would still have been issued if a proper purpose
had been followed. This was not relevant to the facts of
the JKX Case, and ultimately, the Court found against
the Board and overturned the restriction notices. The
Court held that the proper purpose rule applied to the
exercise of a company’s constitutional power to issue a
restriction notice to Shareholders following a perceived
failure to comply with a disclosure notice, and that, in the
circumstances, the Board’s power had been exercised for
an improper purpose.

Section 171 of the Companies Act 2006 (UK) imposes a specific
fiduciary duty on directors to exercise their powers for the purpose for
which they are conferred.
10.
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Practical Implications
It is becoming increasingly important for corporate
entities to be aware of the persons who hold interests,
both legal and beneficial, in its shares. Corporate
entities have various powers and obligations in terms
of disclosure of information in respect of interests
in shares and in some circumstances a company’s
constitution will enable a company to restrict rights
attaching to shares for failure to properly deal with
information requests.
Nevertheless, the JKX Case shows the need for care
when issuing restriction notices. While this is an English
judgment, it is of persuasive authority in Ireland and it
is likely the Irish commercial court will adopt a similar
position. This is because of the similar Irish statutory
fiduciaries duties placed upon directors to act in
accordance with the company’s constitution and,
exercise their powers only for the purposes allowed
for and in accordance with the law.
At the start of any disclosure and restriction process,
it will be important for directors to:
–– Work out what the purpose of their powers are. A
power which emanates from strategic benefits should
be not be used for any strategic purpose;
–– Use their powers for the reason they were conferred,
particularly in contentious situations where directors
themselves may be threatened with removal (even if it
may be strategically beneficial to exercise powers for
another purpose);
–– Keep good records and record detailed (proper
purpose) reasons for use of powers; and
–– Act early – ideally well in advance of any
general meetings.
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The Companies
(Accounting) Act 2017
The Companies (Accounting) Act 2017
(the “Act”) was signed into law on 17 May 2017, and came into force
on 9 June 2017. The main purpose of the Act is to transpose the EU
Accounting Directive 2013/34/EU (the “Accounting Directive”) and
amend the Companies Act 2014 (the “CA 2014”) accordingly.
The object of this article is to summarise the key provisions
affecting Irish companies, in particular, the new accounting
thresholds for micro, small and medium companies, and
accounting changes for unlimited liability companies (a “ULC”).
New Thresholds for Micro, Small and
Medium Companies
The Micro Company
One of the more significant changes introduced by the
Act is the introduction of the “micro company”. In order
to qualify as a micro company, it must have:
–– an annual turnover of less than €700,000; or
–– balance sheet totals of €35,000 or less; and
–– on average employ ten or less people.
A key advantage of a micro company is that it will have
significantly reduced financial reporting obligations.
For example, a micro company:
–– is not required to disclose director’s remuneration;
–– is not required to prepare or file a director’s report;
–– can file abridged financial statements; and
–– can claim an exemption from the obligation to
prepare group financial statements and statutory
audited financial statements.

A number of companies are specifically precluded from
qualifying as a micro company. These include financial
holding and investment undertakings, a holding company
that prepares group financial statements and subsidiaries
which are included in the consolidated financial
statements of high yielding holding companies.
Public limited companies, public unlimited companies
and public unlimited companies with no share capital are
also precluded from qualifying as a micro company.
New Accounting Thresholds for Micro, Small and
Medium Companies
The Act implements a new and less onerous financial
reporting regime for micro and small sized companies.
This increases the accounting thresholds for small
and medium sized companies, thereby reducing its
financial obligations. This amendment will increase the
financial reporting requirements because medium sized
companies will no longer be permitted to file abridged
financial statements. Medium companies must now file
full financial statements and therefore, will not benefit
from the audit exemption.

Qualifying companies can adopt the micro company
regime for financial years commencing on or after
1 January 2015.
12
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In order to qualify, a as a micro, small or medium sized
company two of the three thresholds outlined in the table
below must be satisfied. If a company exceeds two of the
three thresholds within the medium category, it will be
categorised as a large company.
Micro

Small

Net
turnover not
exceeding

€700,000

€12,000,000 €40,000,000

Medium

Balance
sheet
total not
exceeding

€350,000

€6,000,000

Employees
not
exceeding

10

€20,000,000

–– has rights exercisable in respect of it by two or more
limited liability undertakings which, if exercised by one,
would, directly or indirectly, make the ULC a subsidiary
of that undertaking.
In the case of a ULC that has been a holding company
of a limited liability company the new filing regime will
not apply until the financial year commencing on or after
1 January 2022. In order to avail of this exemption (and to
avoid the new filing obligations, at least in the short term)
a ULC must also ensure that it does not otherwise fall
within the new definition of a “Designated ULC”.

Court Approved Capital Reductions
50

250

Section 14 of the Act provides that companies may opt
to prepare its statutory financial statement in accordance
with the aforementioned new accounting regime.
Changes to a Company’s Financial Reporting
Framework

Section 8 of the Act amends s.85(2) of the CA 2014 by
requiring that overseas creditors must be notified by
“electronic means” of the company’s intention to apply
to the court in order to reduce its capital. It is unclear
from the Act what actually constitutes “electronic means”
and so for example, there is uncertainty as to whether
the posting of information on the company’s website
amounts to notification by “electronic means” or not. In
practice a company may wish to obtain the consent of
any overseas creditors via(?) such methods of notification.

The Act permits most companies to amend its financial
reporting framework from the requirements under the
CA 2014 to the IFRS requirements, or vice versa, once
every five years. This occurs if there is a change in the
company’s circumstances, such as where a company
becomes a subsidiary of another undertaking that does
not prepare its financial statements using either the CA
2014 or the IFRS. However, the company must provide
reasons for the change in its accounting policy and the
impact of such changes must be included in the notes
to its financial statements.

Payments to Third Parties for Services
of a Director

Financial Statements of Charities

Where a company is acquiring its own shares, it will
now be required to stipulate reasons for doing so.
Additionally, the percentage of called up share capital
held by the company at the beginning and the end of the
financial year must also be included in the company’s
financial statements.

Section 274 of the CA 2014 is amended by s.11 of the
Act in order to allow charities and other non-profit
companies to prepare an “income and expenditure
account”, instead of a “profit and loss account.” This has
been the practice prior to the introduction of CA 2014.

End of ‘Non-Filing Structures’ for ULCs
Under s.78 of the Act, unlimited companies that have
a limited liability holding company are obliged to file
accounts. Prior to the Act, s.1274 permitted ULCs, who
had implemented non-filing structures, to avoid filing
financial statements and annual returns in the Companies
Registration Office (“CRO”).
The Act broadens the definition of “Designated ULC”
introduced under the CA 2014. A Designated ULC’s
includes a ULC that at any time during the relevant
financial year:
–– has been a subsidiary (including indirect subsidiaries)
of a limited liability undertaking;
–– has been a holding company of a limited liability
undertaking; or

13

The Act adds a new obligation requiring the disclosure
in the companies Directors Report for any consideration
given to third parties in respect of services provided
by a director in the company or its subsidiaries or in
connection with the company’s management.

Acquisition or Disposal by Company of its
Own Shares

Guarantee by Holding Company
Section 357 of the CA 2014 provided that a subsidiary
company could file the consolidated financial statements
of its parent company, instead of filing its own accounts,
provided that the parent company provided a guarantee
of its “liabilities”. Section 55 of the Act amends s.357, and
requires that the parent company must give a guarantee
which includes “commitments” in addition to “liabilities”
of the subsidiary in the financial statements.

Winding Up & Preferential Creditors
The Act addresses the uncertainty in relation to
preferential payments in a winding up. Previously under
the 2014 Act, where a floating charge crystallised
to a fixed charge prior to the commencement of
insolvency proceedings, the fixed charge had priority
over preferential creditors. The Act now stipulates that a
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floating charge, created as a floating charge, will not have
priority over preferential creditors, irrespective of whether
or not that charge has crystallised.

Amended Definition of “Credit Institution”
The definition of credit institution under the Act has
been amended to provide that a credit institution must
include the business of accepting deposits or other
repayable funds from the public and granting credit for
its own account. This amendment helpfully removes
any ambiguity caused by the unclear definition of credit
institution under the CA 2014, which was open to
numerous interpretations and could include, for example,
certain group treasury functions.

Merger Relief
Under s.7 of the Act, the merger relief from the
requirement to establish a share premium account in
respect of certain issues of shares by an Irish company
will apply to transactions where the target company
is either a foreign body corporate or Irish company.
This provision, extends the existing relief under s.72 of
the CA 2014 that only applied to mergers involving two
Irish companies.

Expanded Branch Definition
Section 80 of the Act amends the branch registration
provisions for non-Irish companies under s.1300 of the
CA 2014. Under s.1300 of the CA 2014, only a non-Irish
limited liability body was required to register any branch
of the body corporate established in the State with the
CRO. The amended provisions impose branch registration
requirements on non-Irish incorporated undertakings
with unlimited liability and which are subsidiary
undertakings of a body corporate whose members have
limited liability.
However, this provision has not yet come into force.
Therefore, the registration and filing requirements
outlined above do not yet apply to branches of such
foreign ULC’s.

The new requirements for these entities under the CA
2014 are as follows:
(i) their financial statements must be audited in
accordance with the Accounting Directive’s general
auditing requirements;
(ii) preparation of a corporate governance statement;
(iii) if an entity is classified as a “qualifying undertaking”11
a description of the entities diversity policy must
be included in their financial statements. If no such
diversity policy is included, the entity must state why
same has been excluded;
(iv) draw up their consolidated management report
in accordance with the provisions under the
Accounting Directive;
(v) preparation of a consolidated non-financial statement
by “qualifying undertakings” including information on
the group’s position and the impact of its activity in
relation to, at a minimum, bribery and anti-corruption
matters, environmental, human rights observances,
employee and social matters; and
(vi) the management report for non-consolidated
accounts of “qualifying undertakings” must be
prepared in accordance with the Accounting Directive,
and include a non-financial statement on the entities
position and the impact of the entity’s activity in
respect of bribery and anti-corruption matters,
environmental, human rights observances, employee
and social matters
These requirements must be complied with by
undertakings with respect to the financial year
commencing on or after 1 January 2017.
For further information, please contact:

David O’Beirne
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Disclosure of Non-Financial Information
The Act, supplemented by the Directive 2014/95/EU
amending Directive 2013/34/EU as regards the disclosure
of non-financial and diversity information by certain large
undertakings and groups, also amends the Transparency
Directive (Directive 2004/109/EC) Regulations 2009.
This provides that entities, whose securities are admitted
to trading on regulated markets, must have their financial
statements audited and prepare their management
reports in accordance with the requirements set out in
the Accounting Directive.

Mary Kiely
Solicitor
+353 1 6644 264
marykiely
@eversheds-sutherland.ie

If you would like to subscribe
to this newsletter piece
please contact rosemariepollard
@eversheds-sutherland.ie.
Large undertakings which are public-interest entities and have over
500 employees
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