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Fitness to practice hearings
In July 2016, the Minister for Education, Richard Bruton,
commenced the fitness-to-teach provisions of the Teaching
Council Acts 2001-2015. Under this legislation, any person can
complain to the Teaching Council (the “Council”) about a teacher’s
under-performance or professional misconduct.
All complaints are then reviewed by the Council’s director
who will decide whether to refer it to an Investigation
Committee, which, decides whether the complaint is of a
serious nature that warrants the matter being forwarded
to a Disciplinary Committee. If the Investigation
Committee is of the opinion that the complaints are
frivolous or vexatious, it will not progress the matter to
a formal hearing. It is important to note that internal
disciplinary procedures should generally be exhausted
before any inquiry by the Council takes place.
The first ever public hearing into a teacher’s fitness-topractice was heard over two days, 8 and 9 of November
2017. Following a decision by the Council’s Disciplinary
Committee, it was decided that while the case was
held in public, the teacher’s name, school and details of
witnesses remained confidential. The hearing examined
allegations that a teacher applied sellotape, or caused it
to be applied to the mouths of five students. The alleged
professional misconduct is believed to have occurred in
or around 7 March 2012, during which time the accused
was working as a substitute teacher. The teacher is
reported to have not attended the first day of the hearing,
had no representation present, and was suffering from a
medical condition, which would only be made worse by
attending a public hearing.
The hearing was conducted by a three-person panel
from a Committee of Inquiry, made up of two teachers
and the CEO of the National Parents Council. The panel
have powers akin to those of the High Court and so can
compel witnesses and evidence.
To date, an estimated 50 complaints have been made
under the legislation, 25 of which are currently being
investigated by the Council. The complaints vary in
severity, ranging from minor incidents to more serious
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allegations involving teachers’ misconduct. In January
2018, a Teaching Council Fitness to Practice Inquiry
refused to uphold allegations of professional misconduct
against a teacher who had been accused of spending an
evening drinking in his home with a student.
This process is relatively new to the education sector,
however, fitness-to-practice has been part of the
disciplinary procedures for the nursing and medical
professions for the past several years.
If a complaint is upheld, the panel of the Disciplinary
Committee can decide to:
–– Admonish or censure the teacher;
–– Offer support to improve performance;
–– Place conditions on the teacher’s registration;
–– Suspend the teacher from the register for up to two
years; and
–– Remove the teacher from the professional
register indefinitely.
Employers will have to address the following issues as the
Teaching Council flexes its regulatory muscles:
(i) What or when to report complaints of teacher
misconduct to the Teaching Council;
(ii) What to do if an issue arises on a retrospective vetting
application; or
(iii) What to do if a teacher is subject to a Teaching
Council investigation.
We are currently advising Boards of Management/ ETBs
on a range of similar issues.
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The risky business
of suspension
In cases of suspected employee misconduct, the first instinct of
an employer is to suspend1 the employee under suspicion rather
than risk ongoing damage to the organisation by keeping the
person in his/her role pending the outcome of what could be a
protracted investigation.
Cases on this issue have included a claim by a bank
official who was suspended for allegedly using
inappropriate emails in work and a senior executive who
was effectively suspended on national television. They
provide some guidance on the limited circumstances
when suspension is legally acceptable.
While the traditional understanding of suspension
is simple, ie an employee is not permitted to attend
work, suspension can cover a multitude of sanctions
including preventing an employee from accessing his/her
employer’s computer system to placing an employee on
restricted duties.
Broadly speaking, there are two types of suspension:
––a holding suspension pending the conclusion of a
disciplinary investigation; and
––a punitive suspension which is a suspension imposed
as a sanction following the conclusion of a disciplinary
procedure.
Suspension of an employee, whether paid or unpaid, is
regarded as an extremely serious measure, which can
cause irreparable damage to an employee’s reputation
and standing. For this reason, it is important to ensure
that confidentiality is maintained and that the employee’s
absence is communicated appropriately both to other
members of staff and to others outside the organisation,
where necessary.
It is also well established that holding suspensions can
only be legally effected in very specific circumstances.
Justifications that will be considered for suspension
include the following2:
––to prevent repetition of the misconduct;
––to prevent interference with evidence;
––to protect individuals at risk from the misconduct; or
––to protect the employer’s business and reputation.
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Education providers considering suspension should
consider the rationale for suspension based on
the particular facts and whether one of the above
circumstances applies.

The school must also keep Tusla informed of any child
safeguarding actions it has taken or proposes to take in
respect of the employee, including placing him/her on an
administrative leave of absence.
In summary, employers should only proceed to suspension
after careful consideration of all the circumstances,
possible options and risks. At a minimum, the following
should be considered before an employee is suspended:

––Give employees an opportunity to respond;
––Take steps to ensure that confidentiality is maintained
to reduce any impact on the employee’s reputation;
––Ensure that the investigation and any disciplinary
process are carried out immediately and that fair
procedures are adhered to at all times;
––Any holding suspension should always be with pay; and

––Review the employee’s contract of employment
and/or disciplinary procedure to ensure that suspension
is permitted;

––Schools should follow the Department of Education
and Skills Child Protection Procedures as regards
administrative leave of absence.

––Ensure that suspension is necessary in the
circumstances and in particular, that the suspension
falls under one of the criteria set out above;

Of course, there are situations where the risk to the
education provider of allowing an employee to remain
in position will outweigh the legal risks associated with
suspension. That is a perfectly legitimate decision but one
that should be made in an informed manner, knowing the
potential legal exposure.

––Consider whether a suspension is required to carry out
an effective investigation or disciplinary process;
––Consider whether there are any alternatives
to suspension;
––Communicate the decision to suspend the employee
including the reasons for the suspension and the fact
that it does not signify a pre-judgement;

Where the employee is co-operating with the
investigation and there is no real risk of the alleged
misconduct being repeated, it will be difficult for an
employer to justify a suspension and it could be regarded
as a pre-judgment by the employer.
As with any investigation or disciplinary process, it is
important that all employees are seen to be treated
equally and that fair procedures are followed. Equal does
not mean identical. However, where the misconduct is
widespread, all employees need to be treated consistently
unless there are clear objective reasons to treat any
employee differently. In terms of fair procedures, the
employee should also be made aware of the suspension
as soon as possible. This includes ensuring that the
employee is informed of the reasons for the decision to
suspend and given an opportunity to respond3.
A suspension should only continue until the investigation
or disciplinary process has concluded and it is vital that
the process is conducted as expeditiously as possible.
Where there are any delays, it can become practically
impossible to restore a suspended employee to his or her
position, having regard to the reputational damage caused
by the fact of the suspension, even if the outcome is to
ultimately vindicate the employee of any wrongdoing.
Where the alleged misconduct relates to child protection
issues, legal advice should always be taken in relation to
any proposed actions in respect of the employee. Any
action required shall accord with established disciplinary
procedures and should only be progressed following
consultation with Tusla, and An Garda Síochána if the
matter has been reported to it.
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1

Administrative leave of absence is a similar concept.

2

Bank of Ireland v Reilly [2015] IEHC 241.

3

The cases of NM v Limerick and Clare ETB [2017] JR 308 and EG v Society of Actuaries in
Ireland [2017] IEHC 392 should also be considered as regards the level of fair procedures.
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Legislation in education
The Technological Universities Bill 2015
Technological Universities (“TUs”).

Background

Internationally, TUs are higher education institutes which
operate at the highest academic level, in an environment
that is specifically focused on technology and its
application. The Technological Universities Bill 2015 (“the
Bill”) proposes to allow institutes of technology (“ITs”) to
merge in order to create a TU, once they meet certain
criteria. The legal merger of ITs will create a new form of
joint legal entity. The Bill will provide for the dissolution of
certain ITs and for the transfer of their functions, assets,
liabilities and staff to provide for the establishment of a
TU, providing a new type of higher education. Each of
the amalgamated institutes will remain at their current
location, forming multi-campus TUs.

TUs were originally proposed as a cost saving measure.
In 2009, the McCarthy Report (“the Report”) was
released and this became known as ‘An Bord Ship
Nua’. This involved an Advisory Committee ( the
“Committee”), comprised of six members, established by
the Government, in order to recommend cuts to public
spending in response to the global and Irish financial
crisis. The report proposed the reduction of the number
of third level institutions “to protect and promote the
quality of teaching” in these institutions. The report
described the rationale behind the proposal as being in
order to “reduce risks of duplicate investments in research
infrastructure and teaching staff”.

It is thought that the Bill may affect the future of up to ten
of the fourteen ITs in Ireland. The Bill also provides for the
revision of the governance arrangements of ITs under the
Dublin Institute of Technology Act 1992 and the Regional
Technical Colleges Act 1992 respectively. The mission
statement of the Bill is to “develop life-long learning
opportunities through our teaching and research, by
supporting regional development consistent with national
higher education policy”. The proposals for TUs followed
recommendations of the National Strategy for Higher
Education to 2030, (also known as the Hunt Report) and
the Higher Education Authority’s Landscape Report. The
Higher Education Authority (“HEA”) has stated that such
mergers would have to be financed by ITs’ own existing
funding and it is presumably envisaged that there will be
greater economies of scale.

Proposed benefits
The Committee envisaged the following benefits from the
amalgamations:
––Decrease in management and administration/support
costs, such as IT, Finance and HR;
––Increased scale for delivery of services to students
which should lead to improved choice in terms of
subjects and courses and improved quality through the
development of “centres of excellence”;
––Reduced risk of duplicate investments in research
infrastructure and teaching staff;
––Synergies in delivery of teaching programmes; and
––Greater scope for consistency in conditions of
employment such as required teaching hours per week.

An amendment
made to the Bill
will now make
universities liable to
the same investigative
procedures as TU’s.
6
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Development

Current status

The Teachers Union of Ireland (“TUI”) expressed
concerns that the merger would result in job cuts and
raised industrial disputes through the Labour Relations
Commission, as it then was. Lecturers also expressed the
concern that if an IT does not opt to become part of a
TU, that they will then be seen to be of lesser status than
TUs. In July 2017, both Minister Bruton and Minister Mary
Mitchell O’Connor announced their intention to prioritise
the passing of the Bill, following Government approval to
the drafting of insertions and amendments. The Ministers
also responded to the concerns of the TUI. In response to
the issues raised, the Ministers commenced a consultation
with stakeholders, including trade unions in May 2016. As
part of the process, a clarification document was agreed
between the TUI and the Technological Higher Education
Association. TUI members voted to accept the document
in July 2017, and have agreed to suspend their industrial
action relating to TUs.

A number of ITs are currently engaged in the process to
become a TU. These are the;
1. TU4Dublin (consisting of Dublin Institute of Technology,
Institute of Technology Tallaght, Institute of Technology
Blanchardstown);
2. Technological University for the South-East (consisting
of Waterford Institute of Technology and Institute of
Technology Carlow);
3. Munster Technological University (consisting of Cork
Institute of Technology and Institute of Technology
Tralee); and
4. Connaught Ulster Alliance (consisting of Galway-Mayo
Institute of Technology, Institute of Technology Sligo
and Letterkenny Institute of Technology).

On 7 November 2017, the Cabinet approved the
progression of the Bill. The Minister welcomed
the approval by the Government of insertions and
amendments to the Bill. These relate to terms and
conditions for staff, strengthening the regional remit of a
TU, membership of governing bodies and amendments
to the application process for designation as a TU, which
will no longer require a pre-application merger stage. The
revised document is now going through the Report Stage.
It is expected for early enactment possibly by the end of
the year.

Conclusion
The legislation, when enacted, will significantly alter Ireland’s Higher Education structure, underpinning the
development of a new type of Higher Education institute. Minister Mary Mitchell O’ Connor has referred to the
Bill as a “very significant milestone in the evolution of the Higher Education and the Institutes of Technology
sector in particular”.
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Heads of Qualification
and Quality Assurance
(Amendment) Bill 2017
A step closer to making the Irish education and training service the
best in Europe?
In May 2017, the heads of the Qualification and Quality
Assurance (Amendment) Bill 2017 (the “Bill”) were
published, which proposes to amend the Qualifications
and Quality Assurance Act of 2012 (the “Act”). Under the
current regime, Quality and Qualifications Ireland (“QQI”),
the higher and further education regulator responsible for
quality assurance, is prevented from exercising some of
its intended functions. The Bill proposes to expand QQI’s
powers in order to enable it to monitor standards across
the sector.

Institutes of technology

The following powers have been proposed:

International education mark

––Ability to check a provider’s bona fides to certify that it
is fully equipped to provide a programme of education
and training;

There has been criticism of certain language schools,
resulting from the closure of 17 English-language schools
between 2014 and 2016. These closures resulted in
hundreds of international students being left without
college places. The Bill suggests a “learner protection
fund”, which will support these students to help complete
their studies. It also puts forward the concept of an
International Education Mark (“IEM”) which will be
awarded to colleges who meet certain quality criteria.
These measures are aimed at encouraging international
students to have more confidence in Ireland’s education
system in order to achieve the Government’s goal of
increasing the value of the International Education sector
by 33% to €2.1 Billion by 20204.

––Capacity to ‘list’ awarding bodies and include their
qualifications in the National Framework
of Qualifications;
––Conversion of certain ITs into Designated
Awarding Bodies;
––Recognition of standards via an International Education
Mark in order to encourage the enrolment of
international students;
––Increased powers in order to combat
academic cheating;
––Information sharing between QQI and other State
bodies, such as Solas, to ensure a harmonised
regulatory strategy of the sector;
––Establishment of a Learner Protection Fund to support
students in the event of their college programme
closing prematurely;
––Charging of fees to Education and Training Providers
for certain services; and

If the Bill is passed, ITs will become ‘Designated Awarding
Bodies’ similar to universities. This means that ITs will have
the capacity to award their own degrees in the same way
as universities. Furthermore, ITs will have more autonomy
over the range of programmes they offer, up to and
including master’s degrees, as well as placing them on a
more equal footing with universities. The autonomy of the
Academic Council of ITs will also be strengthened.

Contract cheating
It is suggested that “essay mills” which allow students to
hire someone to write their college assignments or essays,
without detection from plagiarism software, are increasing
in popularity due to advertisements on social media. The
current framework deals with plagiarism but falls short of
addressing the issue of paid-for essays.
The Bill proposes the introduction of new powers to
prosecute “essay mills” and other forms of academic
cheating. The legislation will make it an “offence to
provide or advertise cheating services”. The Bill defines
“cheating services” as the completion or provision of
assignments, provision of answers for an examination or
sitting an examination in the place of the enrolled learner.
The General Scheme of the Bill has now been referred
to the Joint Committee on Education and Skills for
pre-legislative scrutiny, where a full public discussion is
expected to come into force in 2018.

This means that
ITs will have the
capacity to award
their own degrees
in the same way
as universities.

It should be noted that QQI currently has an IEM Code
of Practice which covers international learners in the
State. The Bill provides for an extension of the remit of
the Code of Practice to include learners outside the State
who receive education and training provision leading
to Irish awards. This is consistent with international best
practice. The Bill contains provisions to ensure that the
IEM will only be awarded to those education and training
providers with relevant quality assurance oversight.
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––Increased involvement of education and training
providers in the application process for ‘recognition
of prior learning’.
4
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International Education Strategy, October 2016.
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Spring/Summer legislation
programme 2018
Priority legislation for publication

Name

General scheme of the data protection bill

Purpose

This Bill is designed to give effect to, and provide for derogations from, the General
Data Protection Regulation (“GDPR”).

Stage

Pre-Legislative Scrutiny (“PLS”) – July 2017

Note

The Bill also transposes the Law Enforcement Directive (2016/680) which concerns
the processing of personal data for the purposes of the prevention, investigation,
detection or prosecution of criminal offences, and the free flow of such data.

Bills that are expected to undergo PLS
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Name

Data-sharing & governance bill

Purpose

To mandate greater data-sharing, including personal data, and data-linking in the
public service, to provide a legal mechanism to facilitate lawful data-sharing and
data-linking for all public bodies, and to define standards for data governance and
security to be followed in any data sharing-or data-linking activities

Stage

Heads approved, PLS commenced

Note

The Bill is required to transpose into Irish law the revised European Union Directive
on the re-use of public service information (2013/37/EC). The main aims of the
Bill will be to improve public services, reduce costs and help detect error and
fraud, whilst ensuring appropriate protection of citizens' privacy rights. Under data
protection law, individuals have the right not to have their personal data, including
their image, collected and published without consent. Anyone who publishes
private content online could be seen to be violating data protection laws and could
have a civil lawsuit brought against them.
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Other legislation

Name

Higher education (reform) bill

Name

Cybercrime bill

Purpose

To modernise the legislative framework underpinning the governance and
functions of the Higher Education Authority (“HEA”) and the governance structures
of the universities

Purpose

To give effect to those provisions of the Council of Europe Convention on
Cybercrime 2001 not already provided for in national law in order to enable
ratification of the convention.

Stage

Heads in preparation

Stage

Preparatory work underway

Note

This Bill will help to update the HEA’s governing legislation and could have
potential effects on universities’ governing bodies.

Note

The Bill creates five key cybercrime offences namely:
(1) accessing information system without lawful authority;
(2) interfering with an information system so as to hinder or
interrupt its functioning;

Name

(3) interfering with data without lawful authority;

Qualifications & quality assurance (amendment) bill

(4) intercepting the transmission of data without lawful authority; and
Purpose

To address issues that have arisen regarding the scope of QQI's responsibilities in
relation to recognition of awards and regulation of private and voluntary providers,
to ensure adequate protection of enrolled learners where providers discontinue
a programme, and to give greater authority to Institutes of Technology to award
Level 9 qualifications.

Stage

Heads – 9th May 2017, PLS not required

Note

A detailed article on this Bill is outlined above.

Name

Student & parent charter bill

Purpose

To provide for a Student and Parent Charter in every school.

Stage

Heads – 11th October 2016, PLS completed.

Note

It aims to improve information and complaint procedures for parents
and students relating to schools. Schools will be required to consult parents
and students, publish financial statements, invite feedback, provide fair and
accessible mechanisms for resolving complaints, publish the number of
complaints made and their outcome and provide better information about
management and policies.

(5) use of a computer programme, password, code or data for the
purpose of the commission of any of the above offences.

Name

Education (admissions to schools) bill 2016

Purpose

Addresses issues including publication of school enrolment policies, an end to
waiting lists, introduction of annual enrolment structures etc.

Stage

Report Stage

Note

This Bill aims to make it easier for parents to enrol their children in a school that
meets their needs.
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Recent cases
Are Exam Scripts Personal Data?
Peter Nowak v The Data Protection
Commissioner [Supreme Court] 5
The Plaintiff, a trainee accountant, who was enrolled
with the Institute of Chartered Accountants Ireland
(“CAI”) decided to view his exam scripts after failing his
accounting exams for the fourth time, with the intention
of appealing the result. On 12 May 2010, he requested
access to all his ‘personal data’ held by the CAI under
Section 4 of the Data Protection Act 1988 (“the Act”).
The CAI refused to release the scripts, as it claimed it was
outside the scope of ‘personal data’ under the Act.

The Data Protection Commissioner
The Plaintiff submitted a complaint to the Data Protection
Commissioner (the “DPC”) on 1 July 2010. The DPC
refused to investigate the complaint, claiming that the
case was “frivolous and vexatious6” given that exam scripts
“would not generally constitute personal data”7.
The Plaintiff appealed to the Circuit Court who endorsed
the decision of the DPC. Subsequent appeals in the High
Court and Court of Appeal resulted in the same outcome
until the case finally reached the Supreme Court.

The Supreme Court

Advocate General opinion
The German Advocate General (“AG”), Juliane Kokott, in
giving her opinion regarding an exam script stated that it
“is a documentary record that the individual has taken part
in a given examination and how he performed.” For this
reason, the AG believed that exams scripts are personal
data and therefore can be accessed under the Data
Protection Directive 95/46/EC8.

ECJ Ruling
The ECJ ruled in favour of the Plaintiff on 20 December
2017, upholding the opinion of the AG and stating that
the DPC was incorrect in its decision to dismiss the claim.
The ECJ has held that both the content of an exam script
and the comments made on an exam script constitute
personal data. This was decided on the opinion that the
script reflects an individual’s knowledge and competencies
in the subject matter assessed, as well as demonstrating
their thought processes and judgment. In making this
finding, the ECJ determined that individuals may be able
to engage their right to access and rectify their personal
data, which is being processed by an examining body.
It was noted however, that this right of access and
rectification would not extend to the question set for the
exam, as this would not constitute personal data.

The Supreme Court examined the definition of ‘personal
data’ under the Act:
“Data relating to a living individual who is or can be
identified either from the data or from the data in
conjunction with other information that is in, or is likely to
come into, the possession of the data controller.”
The Plaintiff submitted that the examination script
contained biometric data in the form of his handwriting.
The Plaintiff also argued that Section 4(6)(b) of the Act
implicitly recognises examination results as being personal
data and therefore such status should be extended to the
raw material from which those results are derived, ie the
exam scripts.
The Supreme Court concluded these issues were too
ambiguous to determine at national level and so referred
the case to the European Court of Justice (“ECJ”).

Effect
The outcome of this case is important to students,
academic institutions and examiners as it has
widened the definition of ‘personal data’, thus
increasing the scope of information that can be
requested from academic institutions.

A teacher took a High Court Action against an ETB after
she was redeployed from the secondary school where she
had taught for 17 years, to another school.
The teacher claimed that sections of the redeployment
scheme under the Education Act 1998 were not followed
by the ETB. She claimed that she was notified of her
transfer 10 minutes before the end of the school year and
she claimed she was “humiliated” by the situation and that
it was “high handed” and “unfair”.
The teacher also claimed that there were nine more
junior teachers at the school who were not considered
for redeployment and that she was told she was being
transferred because there was a surplus of business
studies teachers. The teacher claimed that it was not clear
why she was selected. However, the Respondent denied
that the teacher was targeted, and said she was selected
because the other business teachers had more service
and seniority.
The teacher argued that there should have been an
attempt by the ETB to seek a voluntary transfer and
the policy should have been last in, first out. She had
previously made an unsuccessful industrial relations
complaint to the ETB’s Human Resource’s Department
about the proposed transfer.
The teacher was seeking an order quashing the ETB’s
decision to transfer her. We understand that this matter
was brought to a satisfactory conclusion for both parties.
Nevertheless, it is a reminder that proper processes are in
place, which can stand to scrutiny, for redeploying staff.

The General Data Protection Regulation (“GDPR”)
will be commenced on 25 May 2018, this will
replace the existing framework under the EU Data
Protection Directive. The decision in this case has
set an important precedent for how the GDPR will
be interpreted and applied.

5

Nowak v The Data Protection Commissioner [2016] IESC 18.

6

Schrems v The Data Protection Commissioner [2014] IEHC 310.

7

Section 10(1)(b)(i) of the Acts.

8

Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on the protection
of individuals with regard to the processing of personal data and on the free movement of such data.
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Redeployment Scheme:
Mannion v An ETB
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NUIG lecturer wins Labour Court
case over promotion
Introduction

Commentary

A female lecturer (the “Lecturer”) won her case in the
Labour Court over lack of promotion. Although details are
“confidential”, the University confirmed that an “amicable
agreement” was reached and this agreement includes
compensation of an undisclosed sum. The Lecturer was
subsequently promoted after attending an interview in the
University that was organised after the ruling.

While the precise details of the agreement are not
available, this case provides a good example of the
potential liabilities facing employers in terms of equality in
the workplace.

Facts
The Lecturer is one of five female lecturers that have
initiated proceedings on grounds of lack of promotion
in the University. The other four women are pursuing
actions through the courts which are still in progress. The
Lecturer chose the industrial relations route, however, and
proceeded to the Labour Court. The Irish Federation of
University Teachers (“IFUT”) represented the Lecturer in
her claim.

During any recruitment or promotion process,
employers should ensure that the recruitment panel have
a sufficient gender balance, that they are all properly
trained, while also ensuring that all relevant records/
references are checked and kept to ensure the most
appropriate person is selected. It is also advisable that
contemporaneous notes are taken which detail the
objective reasons that a candidate is successful. The
recent case involving the Minister of State with special
responsibility for Training, Skills, Innovation, Research and
Development, Mr John Halligan,9 amply demonstrates
the need to ensure that those involved in recruitment are
properly trained for the position.

Each of five claims are being brought in relation to a
2008/2009 senior lecturer promotion round, in which
none of the women received a promotion despite
the University board now accepting that the Lecturer
exceeded “comprehensively” the qualifications for such
a position.

Previous case
Another case brought by a different female lecturer
against the University over the same 2008/2009 round
of promotions resulted in the Equality Tribunal ordering
the University to pay €70,000 and review its appointment
system after the finding of discrimination on the grounds
of gender.

University steps
The cases have prompted the creation of a taskforce
report and mandatory gender quotas being introduced
in order to ensure more women are promoted to senior
academic roles.

9
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