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O

ne cannot approach the subject
of English courts, the scope of
their jurisdiction and related
advantage of litigating before
them without mentioning the impact of
the UK’s departure from the European
Union on January 1, 2020 and the end of the
transition period on December 31, 2020.
A recent report by Portland Litigation and
Disputes noted that during 2020 “the courts
handed down 292 judgments, a 47 per cent
increase on the previous year. The number
of nationalities using the courts has also
remained above 70 for the third year in a
row, underlining London’s reputation as an
international hub for dispute resolution. (…)
The data also indicates that the courts have
been resilient to the potential effects of the
COVID-19 lockdown and the fallout
from Brexit.”1
The Middle East certainly holds its own
in terms of its ability to attract foreign
investors, particularly as a result of the
UAE’s Dubai International Financial Centre
(“DIFC”) and Abu Dhabi Global Market
(“ADGM”) common legal system that
offers a “home from home” forum for those
unfamiliar with the alternative civil law
system. Further, its ever-improving position
in the Global Financial Centres Index 2 also
instils confidence in its overall dispute
resolution offering.
However, London’s commercial court
offers a popular alternative, with its wide
ranging use being driven by various factors
including : (1) the choice of English law and
jurisdiction in commercial and financial
contracts internationally; (2) the choice in
arbitration agreements of a London seat,
the Commercial Court being the assigned
court for such arbitrations; (3) the Court’s
long-standing rules as to “long-arm”
jurisdiction; and (4) London’s role as a
commercial and financial hub with an
ecosystem in which commercial dispute
resolution is an integral part.3 This is
supported by recent statistics. For example,
in 2020, parties from the UAE were the 7th

largest nationality litigating in England &
Wales.4 In 2019, parties from Lebanon and
Libya were in the ninth and tenth spot of the
top ten litigants appearing in English courts
by nationality.5
What are the features of the rules of the
English Court that lead parties around
the globe, and especially in the Middle
East, to contract for the jurisdiction of
English Courts or for a London seat of an
arbitration?
WORLDWIDE FREEZING INJUNCTIONS
Worldwide freezing injunctions are
arguably one of the most powerful types of
provisional measures that can be granted
by the courts of England & Wales as it not
only freezes a counterparty’s assets but
effectively denies them access to large
parts of the international finance and
banking system.
Applicable Test. An applicant for a
freezing order has to overcome a high bar
to persuade a court that a defendant’s
assets should be completely frozen. To
obtain a freezing order, the applicant
needs to establish: (i) a good arguable
case; (ii) the existence of assets belonging
to the Respondent; (iii) a real risk that the
respondent will dissipate his assets if the
order is not given; and (iv) that the order is
just and convenient.
Most recently, in a much-anticipated
judgment, Convoy Collateral Ltd v Broad
Idea International Ltd [2021] UKPC 24,
the Privy Council held that, in addition
to the usual test for obtaining a freezing
injunction, it is not necessary for there
to be substantive proceedings within
the jurisdiction (whether existing or
prospective) in order to obtain a freezing
injunction. The Privy Council noted that at
common law the court has jurisdiction to
grant a freezing injunction in aid of foreign
proceedings.
The only limit identified by the Privy
Council is the “enforcement principle”. In
other words, whether the respondent to the
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freezing injunction has assets which are
or would be available to satisfy a judgment
through some process of enforcement. Such
applications can even be brought against
Chabra defendants (i.e. non-cause of action
defendants).
When an application for a freezing
injunction is made on an ex parte basis, the
applicant will be required to: (i) provide
full and frank disclosure and (ii) provide
a cross-undertaking. The duty of full and
frank disclosure requires the applicant to
disclose his case fully and fairly. This places
a high duty on the applicant and includes
all important factual, legal and procedural
aspects of the case (Memory Corporation v
Sidhu [2000] 1 WLR 1443).
Target of a WFO. The freezing order
should name as a respondent anyone

against whom the applicant has a
substantive cause of action and whose
assets are at risk of dissipation. If a person
is merely a defendant but not poised to
dissipate its assets, or if it is poised to do so
but there is no substantive claim against
it, that person should not be a respondent.
The assets in question must, in theory,
be capable of satisfying the applicant’s
judgment debt when that time arrives.
THIRD-PARTY DEBT ORDERS
Through third party debt orders, sums owed
to a judgment debtor that are in the hands of
a third party, such as a bank, can be frozen
and seized for the benefit of the judgment
creditor.
Third party debt orders can be used
alongside or before or after other methods
theoath-me.com • the Oath
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of enforcement, unless statute, court rule or
practice direction states otherwise. Assets
that are attachable besides bank accounts in
credit or debt owed to judgment debtors by
third-parties, include amongst other things:
(i) deposit accounts and withdrawable share
accounts as well as current accounts; (ii) a
debt held within a foreign currency account
within the jurisdiction (Choice Investments
Limited v Jeromnimon [1981] QB 149); (iii)
money payable on maturity of two bills of
exchange; (iv) unascertained debts, that is,
where the amount of the debt is unknown,
provided that payment is not dependent on
the occurrence of a contingent event.
ANTI-SUIT INJUNCTIONS
An anti-suit injunction is an order of the
court requiring the injuncted defendant
not to commence, or to cease to pursue,
or not to advance particular claims, or to
take steps to terminate or suspend, court
or arbitration proceedings in a foreign
country, or court proceedings elsewhere
than in England. English courts have
regularly exercised this power to grant
injunctions (both final and interim) to

restrain parties to an arbitration agreement
from instituting or continuing proceedings
in the courts of other countries.
English courts' power to grant an
anti-suit injunction
Since the end of the transition period and as
a result of the UK ceasing to be a member of
the Lugano convention as of January 1, 2021,
English courts are no longer bound by the
West Tanker restriction of issuing anti-suits
injunctions in relation to proceedings
brought in the EU.
The UK Supreme Court has held that the
court's power to grant anti-suit injunctions
restraining foreign proceedings brought
(outside the (Recast) Brussels Regulation
and Lugano Convention regimes) in
breach of an arbitration agreement
arises under section 37 of the SCA
(Ust-Kamenogorsk Hydropower Plant JSC v
AES Ust-Kamenogorsk Hydropower Plant LLP
[2013] UKSC 35).
In appropriate cases, the courts may also
grant a mandatory injunction requiring a
party to take positive steps to alleviate the
breach. For example, in ZHD v SQO [2021]
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EWHC 1262 (Comm), in which one party to
an arbitration agreement had issued court
proceedings in Vietnam, the English court
granted a mandatory injunction requiring
that party to use its best endeavours to
procure a stay of the Vietnamese action.
ANTI-ARBITRATION INJUNCTIONS
English courts may grant an anti-arbitration
injunction, as explained above, to restrain
arbitration proceedings pursued against the
wrong party or in the wrong seat. However,
such injunctions are rare, as the court
will normally be bound by the principle of
non-intervention in arbitral proceedings, as
set out in section 1(c) of the AA 1996.
What principles apply to anti-arbitration
injunctions?
In Nomihold Securities Inc v Mobile
Telesystems Finance SA [2012] EWHC 130
(Comm), Andrew Smith J held that the
court had jurisdiction under section 37 of
the SCA to grant an injunction restraining
an arbitration on the basis that the
matters referred to arbitration had already
been determined in previous arbitral
proceedings. He further held that it would
be a breach of contract to bring proceedings
to make an unlawful attempt to invalidate
or make a collateral attack on an award.
The power to restrain a foreign arbitration
English courts are generally cautious in
restraining an arbitration which has a seat
outside England & Wales (Weissfisch v Julius
[2006] EWCA Civ 218). This approach is in
line with the widely recognised principle
that it is the courts of the seat of the
arbitration that should intervene to grant
any appropriate injunctive relief.
That position has been confirmed in
Excalibur Ventures LLC v Texas Keystone
Inc and others [2011] EWHC 1624 (Comm)
where Gloster J (as she then was) also
adopted the principle that the English court
should only grant an injunction restraining
a foreign arbitration in exceptional
circumstances.
CONCLUSION
Faced with the uncertainty attached to the
absence of a civil and judicial cooperation
deal between the UK and the European
Union following the end the transition
period, the logistical challenges posed by
the COVID-19 pandemic in early 2020 and
the rise in international commercial courts

around the globe, the English Commercial
Courts have shown incredible resilience
and the number of litigants before the
English courts continued to increase.
Such popularity is partly due to the abovementioned powerful far-reaching tools,
which are designed to ensure that injured
parties to a commercial transaction can
protect their interests and seek appropriate
compensation.
Finally, it is crucial that parties choosing
to initiate proceedings before English
Courts carefully consider how an English
judgement fits within their overall
enforcement strategy, based on information
about the defendant’s assets and their
location. This requires a clear enforcement
strategy from the outset of the dispute
which is based on a thorough and forensic
due diligence.
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