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B

usiness interruption insurance
has for many years been a popular
product designed to provide cover
for financial losses arising out
of life’s unexpected incidents. However,
the policies generally only cover losses
suffered as a result of physical damage
caused to property. To help fill this potential
‘gap’ in cover, insurers have offered a
number of extension options, which can
provide cover for losses arising as a result
of incidents that may not in themselves
amount to physical damage, including the
occurrence of a ‘notifiable disease’. The
lockdown measures and other restrictions

imposed by Governments during the global
pandemic have led to many policyholders
bringing claims in reliance on these policies
in an attempt to recover losses suffered
by the interruptions to trade. The extent
to which the policies have provided the
remedies sought has been tested across the
globe with perhaps the most high-profile
challenge being that brought by the UK
financial services regulator, the Financial
Conduct Authority (“FCA”).
In June 2020, the FCA which also
regulates the insurance sector, brought
a test case against 8 insurers in relation
to 21 insurance policy wordings seeking
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legal clarification of the extent to which
certain clauses in business interruption
policies would respond to losses arising out
of actions taken by the UK government to
control the spread of the pandemic. Such
actions included lockdown measures,
mandatory closure of businesses and social
distancing.
The UK Supreme Court issued its decision
on January 15, 2021 (“the Judgment”)
following an appeal of the High Court ruling
issued in September 2020. The Judgment
provided much welcomed guidance on
the interpretation of various clauses in
business interruption insurance policies
under English common law relating to
the pandemic. As a result, it has no doubt
been scrutinised across the globe to see
if there are any helpful conclusions that
can be translated into other jurisdictions,
grappling with similar issues around who is
covered for what.
In the UAE, where it is common practice
for insurers to incorporate English clauses
in their UAE policies, we consider the

impact of the Judgment and how the same
types of clauses could be interpreted by the
UAE courts.
SUMMARY OF UK SUPREME COURT
DECISION
Disease clauses
The High Court originally held that an
insured party would be able to claim under
policies with “disease clauses” which
cover losses arising from the occurrence
of a notifiable disease within a specified
radius or vicinity of the insured premises
(typically 25 miles). In order to establish
a right to indemnity, Policyholders would
not have to distinguish the effects of the
nationwide outbreak from the effects of the
local outbreak within the relevant policy
area in order to establish that they had
suffered a loss caused by the occurrence of
a notifiable disease. Rather, it was sufficient
to provide evidence that there was one case
of COVID-19 within the relevant policy area.
The Supreme Court disagreed with the
High Court’s interpretation of these clauses,
and instead found that the clause only
covers the effect of the particular case or
cases of COVID-19 within the policy area
(but as we explain below, each individual
case of COVID-19 was an equally effective
proximate cause of the lockdown and
the public response to it because of its
interpretation on causation).
Prevention of access and hybrid clauses
The High Court originally held that the
“denial of access” clauses encompassed a
broad range of policy wordings providing
cover where there had been prevention
or hindrance of access to or use of the
insured’s premises as a consequence of
public authority action of some kind. The
High Court took a narrow approach to the
interpretation of these clauses however,
concluding that they only intended to
provide localised cover and that action
taken in response to the nationwide
pandemic would not suffice.
The High Court also identified a category
of “hybrid” clauses which included elements
of “disease” clauses and “denial of access”
clauses. Usually, they specified that there
was an occurrence of disease which had
led to restrictions being imposed on the
insured premises by a public authority.
The High Court applied a narrow
interpretation of phrases such as
theoath-me.com • the Oath
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The need to
assess each
case according
to its own set of
circumstances
is particularly
important when
considering the
role played by
experts in UAE
courts, a factor
which did not
feature in the UK
test case.”

“restrictions imposed”, concluding that only
public authority instructions in mandatory
terms with the force of law would qualify.
The effect of this was that certain
Government “advice” regarding COVID-19
preventative measures would not be caught
by the clause so that any action taken by
businesses in response to such advice,
causing loss, would not be covered. Further,
in relation to clauses which required the
loss to be caused by an “inability to use” the
premises, the High Court found that this
would require a complete inability to use
those premises, as opposed to only part of
them, or an inability to use them for some
purposes, but not others.
The FCA successfully appealed the High
Court’s narrow interpretation of public
authority instructions. The Supreme
Court Judgment confirms that in fact
an instruction from a relevant authority
can amount to a “restriction imposed” if
it carries the “imminent threat” of legal
compulsion or where it is “in mandatory
and clear terms and indicates that
compliance is required without recourse to
legal powers”. Therefore, the instructions
would not need to be in mandatory terms
with the force of law, as the High Court had
originally concluded. It remains to be seen
which of the Government’s measures satisfy
the Supreme Court’s standard since it did
not assess them individually. However, the
Supreme Court gave the illustrative example
of mandatory instructions to certain
businesses to close on 20 March 2020 as
likely to qualify regardless of whether they
could be legally enforced. Similarly, the
Supreme Court considered that the term
“inability to use” did not mean a complete
inability to use, but could also cover an
inability to use part of them or an inability
to use them for a discrete purpose.
Causation
The Supreme Court also reached interesting
conclusions on causation which could
significantly impact future insurance
claims. It found that in order to determine
whether a loss has been caused by an
insured risk, courts are not required to
adopt the standard “but for” test (which is
applied in a number of other jurisdictions
too). The Supreme Court explained that in
some instances, such as the present case,
the “but for” test is inadequate because
there are a series of events which all cause
a result, none of which on their own are
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necessary or sufficient to cause the result
in question. Accordingly, the Supreme
Court concluded that there would be cover
under disease clauses since all individual
COVID-19 cases at the date of the lockdown
measures were equally effective proximate
causes of those measures and of the public
response to them. A policyholder need only
therefore show that there was at least
one case of COVID-19 in the relevant
policy area.
In relation to denial of access and hybrid
clauses, it was said that whilst the losses
would have to result from all elements of
risks covered by the clause in the correct
causal sequence, the policyholder could still
recover losses which were also caused by
other uninsured effects of COVID-19.
Trends clauses
The Supreme Court also rejected the
Insurers’ arguments that “trends clauses”
required the amount of recoverable losses
to be reduced to take account of the
downward impact of the uninsured effects
of COVID-19. It was held that such clauses
would not allow for adjustments on the
basis of circumstances arising out of the
same underlying or originating cause as
the insured peril, being the effects of the
pandemic on the present facts.
IMPACT ON THE UAE INSURANCE
SECTOR
The pandemic has of course also impacted
the UAE insurance sector as a result of
measures imposed by the UAE authorities to
contain the spread of COVID-19, including
the mandatory closure of businesses last
year. The UK test case may provide an
important roadmap for UAE based insurers,
helping them determine how best to
respond to claims which incorporate similar
policy wordings to those featured in the
Judgment, particularly if the insurer is part
of a larger international insurance group.
However, it cannot be assumed that the
UAE courts will reach the same conclusions
as the Supreme Court even if the clauses
in question are identical. The construction
and interpretation of insurance contracts
are primarily governed by the UAE Federal
Law No. 5 of 1985 (the “Civil Code”), Federal
Law No. 6 of 2007 (the “Insurance Law”) and
the Insurance Authority’s Board Resolution
No. 3 of 2010. Section 1028 of the Civil Code
sets out a number of circumstances under
which insurance contract clauses are
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void. For example, Article 1028(c) provides
that clauses which lead to the avoidance
of the contract or lapse of the right of
the insured are void unless conspicuous
(Article 1028(c)). This is also reflected in the
Insurance Authority’s Board Resolution
and Article 28 of the Insurance Law which
requires a clause excluding the insurer’s
liability to be in a bold font, a different
colour and endorsed by the Insured.
Additionally, Article 1028(e) of the Civil
Code provides that arbitrary clauses which,
if breached, would not cause the occurrence
of the insured event, are void (1028(e)).
More generally, Article 265(1) of the Civil
Code sets out the default position that the
wording of a contract (including insurance
contracts) may not be departed from, if
it is sufficiently clear. Where ambiguity
exists, Article 265(2) provides that enquiries
should be made as to the mutual intention
of the parties to interpret the provision
and guidance which may be sought from
the nature of the transaction and current
business practice. Additionally, Article 266
provides that any doubt will be construed
in favour of the obligor, and it shall not be
permissible to construe ambiguous words
in favour of the party adhering to the clause.
Whilst the specific word ‘obligor’ is not
strictly relevant to insurance contracts,
we construe this to follow the common
law principle, Contra Proferentem, which
requires the Court to interpret the term
against the party who put it forward or the
party who benefits from it. Consequently,
it can reasonably be concluded that whilst
the findings in the Judgment will be a
useful tool to any party seeking to assess
their prospects of success for business
interruption losses, the UAE courts will still
examine the specific facts of each insurance
contract on a case-by-case basis and look at
the precise wording of the policy.
The need to assess each case according to
its own set of circumstances is particularly
important when considering the role played
by experts in UAE courts, a factor which did
not feature in the UK test case. In the UAE
courts, an expert is usually appointed to
examine the facts based on the documents
presented. In the context of an insurance
dispute for business interruption losses,
the expert could therefore be expected
to examine (amongst other things), the
relevant correspondence, the insurance
policy, the evidence of financial loss
and the timeline of the particular case.

Consequently, the prospect of the UAE
Courts making a generic declaration
regarding the interpretation of insurance
contract clauses in the context of COVID-19
restrictions seems less likely.
The effects of the pandemic and
the impact on various sectors are still
unfolding. This may result in further
guidance being issued by the UAE
Insurance Authority (now part of the UAE
Central Bank1), or the UAE courts. It will
be interesting to note whether the recently
introduced process which requires an
insurance claim to be brought before the
newly established Insurance Authority
Committee before it can be issued at court,
will affect the interpretation of policy
wordings, given that cases brought before
the Committee are determined by a panel of
insurance professionals.
The impact of the Insurance Authority
merging into the Central Bank may also
give rise to greater scrutiny of the insurers’
actions more generally, including their
approach to transparency, fairness and core
conduct risk principles, all of which are
deemed to be priorities for the regulator,
keen to ensure that firms embed a strong
culture of compliance.

1. On September 27, 2020, the implementation
of Federal Law No. 25 of 2020 Amending
Certain Provisions of Federal Decree-Law
No. (14) of 2018 Regarding the Central Bank
and Regulation of Financial Institutions and
Activities merged the Insurance Authority into
the UAE Central Bank
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