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Personal data protection

A new day for DPOs

Poland is set to enact regulations clarifying the position of an
increasingly important corporate officer—the data protection
official

By Magdalena Koniarska, advocate trainee in the Elec-

tronic Communications and Privacy, Information & Commu-

nication Technologies teams, Wierzbowski Eversheds

P
oland’s Personal Data Pro-
tection Act currently con-
tains just one provision re-

ferring to data protection offi-
cials—individuals charged with
making sure that personal data
are protected within a company.
Under Art. 36(3), a data controller
shall appoint a data protection of-
ficial to supervise compliance
with data protection rules unless
the controller itself performs such
activities.

But the act does not define the
position of the data protection of-
ficial in the structure of the firm,
the officer’s specific duties and
scope of liability, or what legal re-
lationship connects the data pro-
tection official with the data con-
troller. This makes companies
wonder whether or not the prac-
tices they apply to protect data in-
ternally are in compliance with
the Personal Data Protection Act
and what would happen if they
were checked by the Inspector
General for Personal Data Protec-
tion (GIODO). The worry is that
GIODO may find irregularities
that the companies are not even
aware of.

The question of independence
The function of data protection
official—or DPO for short—de-
rives from the EU’s Data Protec-
tion Directive (46/95/EC). The di-
rective provides for the possibility
for a data controller to appoint a
data protection official to be re-
sponsible for ensuring that the
company processes personal data
in line with the regulations and
keeps the regulator informed
about its practices.

The directive does not make it
obligatory to appoint a DPO, but
only establishes this right on the
part of a data controller, providing
for a specific benefit from ap-
pointment of this function in the
form of release from the obliga-
tion to register filing systems.

As the preamble to the directive
stresses, “a data protection offi-
cial, whether or not an employee
of the controller, must be in a po-

sition to exercise his functions in
complete independence.”

In the absence of exhaustive
legal regulations, specific issues
concerning DPOs are now shaped
by practice, and data controllers
have great latitude in this area.
Unfortunately, this also generates
doubts and problems. Some of
them can be resolved by referring
to interpretations from GIODO
and the administrative courts.

A DPO typically handles tech-
nical aspects of data processing,
within computer systems and tra-
ditional filing systems. This often
requires the officer to prepare and
maintain data processing docu-
mentation, register filing systems
at GIODO, provide training on
the basics of data protection for
employees, and so on.

Upgrading regulations
Until recently it was disputed
whether only an individual could
serve as a DPO, or if this function
could also be performed by an or-
ganizational unit. Currently, in
light of statements by GIODO
and the Supreme Administrative
Court, it appears to have been
clarified that a DPO must be an
independent individual. The
scope of liability of a DPO, the list
of his or her obligations, and the
type of legal relationship binding
the officer with the data controller
(e.g. an employment contract or
service contract) remain up to the
parties to determine.

In Poland, the so-called 4th
Deregulation Package, currently
working its way through the leg-
islative process, would amend the
Personal Data Protection Act
among other laws. On July 22,
2014, the proposal (draft Act on
Simplification of the Performance
of Economic Activity of April 15,
2014), in which one of the most
important changes concerns
DPOs, had its first reading in the
Sejm. The justification for the bill
takes the view that Polish law has
so far not regulated the institution
of data protection officials be-
cause the role of data protection

officials currently provided for in
the Personal Data Protection Act
is not equivalent to the role of a
data protection official provided
for in the Data Protection Direc-
tive, as the Polish law does not
guarantee the officer’s independ-
ence and the scope of the officer’s
duties is defined more narrowly
than in the directive.

Pros and cons
The proposed solutions have cer-
tain advantages but also certain
weaknesses which raise doubts
about the sense of some of the
provisions. First, under the pro-
posal, it would be a right but not a
duty for a data controller to ap-
point a data protection official.
Second, while the scope of the of-
ficer’s duties is defined, the list is
not exhaustive. The DPO would
be required, among other things,
to prepare reports for the data
controller on the legal compliance
of the data processing, but no
deadline for providing such docu-
ments, or the frequency when
they must be prepared, is speci-
fied. Perhaps the details will
emerge in an executive regulation,
but it seems that such an impor-
tant issue should be addressed at
the statutory level.

The proposal assumes that the
DPO could perform other duties
for the data controller as well, so
long as they do not interfere with
the officer’s basic tasks. The posi-
tion of the DPO in the data con-
troller’s organizational structure
is also expressly indicated. The
officer would be directly subordi-
nate to the director of the organi-
zational unit or natural person
which is the data controller. The
need for organizational separation
of the DPO is also stressed, in
order to guarantee his or her in-
dependence.

There are two conceptions in
the proposal that do not appear
very persuasive. First, appoint-
ment of a DPO would release data
controllers from the duty to regis-
ter filing systems (unless they
contain sensitive data). However,

a new, obligatory register of data
protection officials would be es-
tablished at GIODO. It is hard to
understand how replacing one
registration obligation with an-
other one would make life easier
for businesses.

Second, GIODO could order
the DPO to check the legal com-
pliance of the data processing by
the data controller and file a re-
port with GIODO. This reveals a
certain dissonance, because on
one hand the officer works for the
data controller, but on the other
the officer would be required to
inspect the data controller in
place of GIODO. Certainly this
option would reduce GIODO’s
workload, but it also raises con-
cerns. The DPO could be pres-
sured by the data controller not to
disclose certain facts suggesting
that it was not in compliance with
data protection rules. By the same
token, disclosure of certain infor-
mation could show that the DPO
has failed to perform his own du-
ties and would have to report on
himself.

Opportunity in details
The defects of the proposed regu-
lation make it doubtful that the
stated intention of simplifying life
for businesses would be achieved.
On one hand, businesses which
are data controllers would obtain
clearer guidelines on the position,
duties and liabilities of data pro-
tection officials. On the other
hand, the unclear placement of
the officer between being an em-
ployee of the data controller and a
person reporting to GIODO,
along with the introduction of
more registration obligations in
an act that was supposed to re-
duce them, could generate addi-
tional burdens and uncertainties.

The business community
should take advantage of the pos-
sibilities for consultation and
comment to insure that the word-
ing of the new regulations is more
advantageous for them.
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