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On January 18, 2015, the
Polish competition law
(the Act on Competition

and Consumer Protection) will
undergo significant changes.
Some of them are welcomed by
competition practitioners and
business. Although the main aim
was to simplify and expedite pro-
ceedings conducted by the Of-
fice of Competition and Con-
sumer Protection (UOKiK) and
enhance the protection of com-
petition in Poland, the main
trend seems to be to expand
UOKiK’s powers and toughen
the antitrust enforcement
regime.

Personal responsibility
Personal financial liability of top
management is a novelty being
introduced into the Polish com-
petition regime. With it UOKiK
will be able to impose a fine on
both a company that engaged in
a competition-restricting agree-
ment and on an individual man-
aging the company who inten-
tionally, by action or failure to
act, involved the company in a
competition-restricting agree-
ment that infringes Polish or EU
competition law.

This liability covers practices
that took place in Poland or have
an effect in Poland, regardless of
the nationality of the managers
involved. This is national liability
in the sense that it is governed
solely by national regulation,
similarly to other EU member
states where such liability has
been introduced by national
competition law. For instance, in
France or the UK individuals can
be sentenced to prison.

The definition of an individual
who may be liable seems very
broad and unclear. It applies to
persons who “manage the un-
dertaking,” and thus persons

performing managerial functions
in respect of the undertaking or
who are part of the company’s
managerial body. There is no
doubt that this includes mem-
bers of the management board,
not only the CEO, but it is un-
certain if the definition also cov-
ers other persons from the com-
pany’s top management, such as
the director of a foreign com-
pany’s branch office in Poland.
In addition, it is unclear how to
apply this definition to compa-
nies that do not have manage-
ment boards—most partnerships
in that case. 

who falls into it?
Moreover, this liability is not
limited to involving the company
in cartels, but also covers other
competition-restricting agree-
ments, both horizontal and verti-
cal, such as resale price mainte-
nance. On the other hand, top
management will not be liable
for the company’s involvement in
practices constituting bid-rig-
ging, abuse of a dominant posi-
tion, or violating common con-
sumer interests. It is important
to note, however, that bid-rig-
ging on a public contract is a
crime punishable under the Pol-
ish Criminal Code. But the Pol-
ish competition law regime does
not involve criminal sanctions
such as imprisonment.

Even former managers can be
subject to liability, if the in-
fringement took place at the
time they were employed. The
statute of limitations will be 5
years from the end of the year in
which the manager ceased his or
her practice. The burden of
proof will rest on the manager.

The maximum fine UOKiK
will be able to impose on individ-
uals is PLN 2,000,000 (about
EUR 500,000). Among the most

important factors UOKiK will
consider when calculating a fine
are the degree to which the man-
ager’s conduct affected the un-
dertaking’s infringement, the
manager’s earnings from the
company, the duration of the in-
fringement, and the market ef-
fects of the infringement. It is an
administrative fine, not a crimi-
nal fine. 

merger control
The changes introduce a two-
stage procedure for merger con-
trol review. Currently, UOKiK
has 2 months to review a merger
case, but in practice the review
takes much longer, even 9 to 10
months. This is mainly because
in complicated cases UOKiK
tends to ask many questions and
the time the company spends
preparing the answers is not in-
cluded in the prescribed period.
Thus, in practice, when the two-
month period is up UOKiK
would send a letter with addi-
tional questions about the
planned merger or the parties,
thus extending its time to ana-
lyze the case.

Transaction reviews
Under the new regime, transac-
tions which do not raise signifi-
cant competition issues will be
reviewed within 1 month (Phase
I). More complex transactions
will be reviewed in Phase II
within an additional 4 months. It
is expected that 80% of notifi-
able transactions will be re-
viewed in Phase I. The decision
whether the case needs Phase II
analysis will rest solely with
UOKiK and the parties will not
have the right to appeal against
it. 

Moreover, the amendment
provides that UOKiK will be
obliged to present any concerns

it has regarding a transaction be-
fore issuing a decision. This will
enable companies to offer modi-
fications to the proposed trans-
action to avoid a prohibition de-
cision.

If UOKiK issues a conditional
clearance, at the request of the
company UOKiK may keep con-
fidential some parts of its deci-
sion—particularly a deadline for
divestment as part of a remedy
package imposed by UOKiK.
This addresses concerns raised
by interested parties that disclo-
sure of the divestment deadline
weakens (at least potentially) the
negotiating position of the seller.

The new merger control
regime extends the exemption
from the notification require-
ment. Under current law, an ex-
emption from the notification re-
quirement applies to a takeover
of control or acquisition of assets
where the target’s Polish
turnover did not exceed EUR 10
million in either of the two pre-
ceding years. The amendment
extends this exemption to two
additional types of transactions:
a full legal merger and the cre-
ation of a joint venture. Such
transactions will not be subject
to notification if none of the par-
ties exceeded turnover
in Poland of EUR 10 million in
either of the last two years. 

Finally, rules on calculation of
turnover will change as well, in
particular for companies that ex-
ercise joint control over other
companies. In such a case, the
joint venture’s turnover will be
apportioned relative to the num-
ber of all controlling entities.
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The EU’s Industrial
Emissions Directive
(2010/75/EU) entered

into force on January 6, 2011.
The directive introduced
changes in the integrated pollu-
tion prevention and control
(IPPC) system at the European
level. The directive was imple-
mented into the Polish legal
system by an amendment to the
Environmental Protection Law
which entered into force on
September 5, 2014.

The directive contains key
new regulations on the protec-
tion of soil, land and groundwa-
ter, imposing far-reaching re-
sponsibilities on installations
covered by the integrated ap-
proach. Currently, in addition to
other aspects, an integrated
permit must specify particular
measures to prevent emissions
to soil, land and groundwater
and requirements for the main-
tenance and surveillance of
these measures. In addition, it
is necessary to perform moni-
toring of soil, land and ground-
water.

The following comments on
baseline reports refer to quali-
fying IPPC installations.

Baseline report
Of major concern to industry
are the new obligations im-
posed on operators of IPPC in-
stallations to produce (i) a
baseline report for new inte-
grated permits and amend-
ments to existing integrated
permits in certain cases, and
(ii) a final report on the state of
soil and groundwater at the end
of the operational life of an in-
stallation.

The baseline report obliga-
tion is triggered if an IPPC in-
stallation uses, produces or re-
leases hazardous substances

that give rise to a risk of soil,
land or groundwater contami-
nation. Companies should
therefore conduct an internal
assessment to determine if a
baseline report is required. If it
is, it should be enclosed with
the application to issue a new
integrated permit or to amend
an existing integrated permit.

Time is of the essence. As
baseline reports take time and
money to produce, most opera-
tors need to make an internal
assessment as soon as possible. 

The consequences and re-
sponsibilities for any historical
soil, land or groundwater con-
tamination should also be taken
into consideration. Swift action
could lead to lower implemen-
tation costs.

Under the Environmental
Protection Law, a baseline re-
port must include information
on (i) the current activities on
the site; (ii) substances used,
produced or released that cause
a risk; and (iii) the state of the
soil, land and groundwater con-
tamination on the site made by
the substances used, produced
or released, including the re-
sults of contamination tests and
sample testing by an authorized
laboratory, if applicable.

Information on the sub-
stances causing risk of soil,
land and groundwater contami-
nation on the site should be
presented in the form of a text
description, summary tables
and maps indicating the extent
of contamination.

contaminated soil and new
reporting obligations
There are new obligations con-
cerning contaminated soil. Soil
contamination is currently evalu-
ated on a risk assessment princi-
ple, in light of permissible levels
of substances in soil and land. 

Permissible levels of soil and
land contamination by sub-
stances causing risk are defined
according to land use, including
the substance’s impact on
human health and the environ-
ment. Unless otherwise stated in
the relevant local zoning plan,
land use is assessed based on its
actual state of development and
current use. 

Where elevated levels of sub-
stances occur in nature, the soil,
land and groundwater are not
treated as contaminated. 

Hazardous substances and
their permissible levels in soil
and land are currently specified
in the long-established regula-
tion on standards for the quality
of soil and land. A new regulation
is planned for the second half of
2015.

Land contamination is catego-
rized as being one of two types:
“historical land contamination”
(as determined under the Envi-
ronmental Protection Law) and
“environmental damage to the
land” (as determined under the
Act on Prevention and Remedia-
tion of Environmental Damage).

Historical land contamination
is defined as land contamination
that occurred or results from ac-
tivity that took place before April

30, 2007, or environmental dam-
age to the land caused by an
emission or incident that took
place more than 30 years ago.

Environmental damage to the
land is defined as soil or land
contamination, in particular con-
tamination that may cause a risk
to human life.

The new rules on reporting
obligations concern historical
land contamination. The
landowner must immediately re-
port the discovery of historical
land contamination to the Re-
gional Director of Environmental
Protection. The notification
must include, among other
items, information on when the
land contamination occurred, in-
cluding if possible documents
evidencing the historical aspect
and documents confirming the
contamination, including the
name of the substances and de-
tailed test results from an au-
thorized laboratory.

The notification of historical
contamination should be accom-
panied or followed by a remedia-
tion plan scoping the type, tim-
ing and manner of remediation.
The new rules have introduced
new legal tools for handling con-
tamination and remediation. In
certain circumstances the notify-
ing party may even be partly or
wholly released from remedia-
tion obligations. 

Devilish details

New developments in Polish environmental
law include baseline and final reports for 
industrial installations as well as new 
obligations for reporting contamination
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The new rules on reporting obligations concern
historical land contamination. The landowner
must immediately report the discovery of histor-
ical land contamination to the Regional Director
of Environmental Protection. 
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