
The European Union strives to en-

sure that all member states adopt

similar regulations concerning the fi-

nancial sector. The Union uses direc-

tives as a tool to accomplish that. But

unlike EU regulations, EU directives

are not applicable directly in local ju-

risdictions. Instead, each member

state has to transpose them into its

own legal system. And this causes

some difficulties.

Many member states can not keep

up with the pace of the changes of

the EU legislation. In case of Poland,

the longest delay was 4 years. 

The adoption of the Markets in Fi-

nancial Instruments Directive, which

was passed on April 21, 2004, was re-

quired to be transposed by local juris-

dictions by January 31, 2007. To that

end, Poland adopted 13 different

legal acts. Most of them came into

force on time, but the necessary

amendments to the Act on Trading in

Financial Instruments came into

force as late as October 21, 2009.

Two statutory instruments imple-

menting MiFID came into force a

month later, on November 20 and 23,

2009.

The delay in transposition of MiFID in

Poland was caused, to some degree,

by parliamentary elections in Poland,

but the most important reason was

that the Polish president decided to

request that the Constitutional Tribu-

nal review whether some the direc-

tive would not have infringed upon

the Polish constitution. After 10

months, the tribunal ruled that they

did, and the act had to be amended. 

This example also shows that provi-

sions transposing EU directives may

vary between jurisdictions. Although

the differences may be minor, you

still need a local lawyer to check. For

example, research I did a few years

back showed that each EU country

had a different understanding of

equal treatment in insurance. After

the Test-Achats ruling of the Euro-

pean Court of Justice in 2011 (in

which the court decided that deroga-

tion from the principle of equal treat-

ment between men and women in

the field of insurance provided for in

Art. 5(2) of Directive 2004/113/EC is

unlawful), all EU member states had

to amend their transposition of that

directive. It turned out that in some

countries, any reference to sex or

maternity in insurance contracts was

disallowed, while in others insurers

such insurers were still allowed to

offer products targeted specifically

to men or women. Again, even

though EU law harmonizes local laws

to a certain degree, you still need

local legal advice.

Although EU directives are, exactly

as their name suggests, just direc-

tives, local legislators tend to copy

their provisions into draft legislation.

Poland is no exception. Although

copying is generally not a terrible

idea, it may be devastating if you do

it without understanding what you

are copying. This happened in the

case of anti money laundering legisla-

tion. Polish legislators copied Art. 14

of Directive 2005/60/EC, but did not

copy or otherwise transpose Art.

16(1) or Art. 19 of the directive. The

outcome was absurd, as the Polish

act prohibited outsourcing of most

anti money laundering activities,

which was directly contrary to the di-

rective the act was supposed to im-

plement.

The General Data Protection Regula-

tion (GDPR) came into force on May

25, 2018. However, Poland did not

manage to change all the relevant

provisions on time. The Parliament

did adopt a new Personal Data Pro-

tection Act, but acts regulating partic-

ular sectors are yet to be amended.

This applies in particular to the Act on

Insurance and Reinsurance Activity.

Until it is amended, we face a legal

dilemma: Does the GDPR revoke the

provisions on data protection con-

tained in the act, or do those provi-

sions remain in force as lex

specialis—a more detailed regula-

tion?

Recently two more crucial directives

were transposed into the Polish legal

system: MiFID II (Directive

2014/65/EU on financial instruments)

and the 4th Anti Money Laundrying

Directive (Directive 2015/849/EU).

The new provisions are already in

force. Although there are certain dif-

ficulties with their application (e.g.

the definition of “politically exposed

person” is very unfortunate), it

seems that the legislators did a fairly

good job.

I hope that transposition of further

EU acts will be equally successful.

Soon we will be facing implementa-

tion of the 5th AML Directive and the

Tax Avoidance Directive (Directive

2016/1164/EU). These acts can have a

significant impact on every business. 
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Soon we will be fac-

ing implementation

of the 5th AML Di-

rective and the Tax

Avoidance Directive

(Directive

2016/1164/EU),

and these acts may

have a significant

impact on every

business.  


