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The lack of a genuine and actual or foreseeable terrorist threat releases 
air carriers from liability for not transmitting PNR data. 

On June 21, 2022, the Court of Justice of the European Union ruled that the PNR 

Directive1 is compatible with the Charter of Fundamental Rights of the EU.  

The ruling was a response to a preliminary question from the Belgian 
constitutional court. The CJEU emphasized that acts of the Union should be 
interpreted, as far as possible, in a way that does not undermine their validity 
and is consistent with primary law as a whole - in particular, the provisions  

of the Charter of Fundamental Rights of the EU. 

 

National provisions incompatible with the directive 

At the same time, the Court stated that national provisions which allow the 
processing of PNR data for purposes other than the prevention, detection, 
investigation and prosecution of terrorist offences and serious crime are contrary 
to the PNR Directive, interpreted in the light of the Charter.  

The Court strongly emphasized that the transfer and processing of PNR data 
to improve border control and combat illegal immigration is contrary  
to EU law. The CJEU also ruled that Article 12 of the PNR Directive, in 
conjunction with the provisions of the Charter, precludes national provisions, 
including those under Polish law, which provide for a general  

five-year retention period for PNR data applicable to all passengers. 
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1 Directive (EU) 2016/681 of the European Parliament and of the Council of 27 April 
2016 on the use of passenger name record (PNR) data for the prevention, detection, 
investigation and prosecution of terrorist offences and serious crime. 
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Data transfer only in specific cases 

Furthermore, the Court points out that, in the absence of a genuine and actual 
or foreseeable terrorist threat faced by a Member State, national legislation 
providing for the transfer and processing of PNR data in relation to intra-EU 
flights is contrary to EU law. According to the Court, the transmission and 

processing of PNR data must be limited to flights or travel patterns  
or to certain airports of which there are reasons to justify the transmission 
and processing of PNR data for the purpose of preventing terrorist offences  
and serious crime. The designation of such routes, travel patterns and airports 
remains within the competence of the Member State, which should regularly 
review existing or potential terrorist threats. 

 

Exemption from liability 

The absence of a genuine and actual or foreseeable terrorist threat is 

another argument that may be raised by an air carrier in order to avoid liability 
for not transmitting PNR data. The existence of such a threat must be indicated 
to the air carrier in the grounds of the decision imposing an administrative fine 
by the competent authority enforcing the transfer of PNR data. 

 

What does it imply? 

The ruling of the Court undoubtedly confirms a number of concerns raised by air 
carriers as to the correctness of administrative penalties imposed by the Border 
Guard, even several years after the flight. It also provides another argument for 
amending Polish regulations on the transfer of PNR data.   
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