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Legal Alert ES 
 

 

Royal Decree-Law 6/2022 of 

29 March adopting urgent 

measures in the framework 

of the National Plan of 

response to the economic 

and social consequences of 

the war in Ukraine: Brief 

practical analysis of some 

dispositions affecting the 

renewable energy sector 

 

Royal Decree-Law 6/2022, of 29 March 
("RDL 6/2022" or “RDL”) includes 
several measures in the field of energy that 
are supposed to alleviate the effects caused 
in this and related sectors by the war in 
Ukraine, as well as promoting the use of 
renewable energies in Spain in the context 
of the EU policy aiming at minimizing the 
economic dependence of Europe on Russia’s 
gas and oil.1 

 

I. MEASURES TO STREAMLINE 
PROCEDURES FOR RENEWABLE 
ENERGY PROJECTS 

Art. 6 of the RDL 6/2022 deals with the 
“Procedure for determining the 
environmental impact of onshore wind 
and photovoltaic projects”.  

Certain wind and solar projects included in 
Annex I and II of Law 21/2013 on 
Environmental Impact Assessment2, will be 

 
1 See RePowerEU Communication issued by the EC on 8 March 
2022: https://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:52022DC0108&from=EN 
2 Projects included are those subject to ordinary environmental 
evaluation in Annex I, Group 3, para i): wind farms with 50 or more 
generators, or with more than 30MW or at least 2km far from 
other operating, under construction, with administrative 
authorization or environmental impact declaration; and para j): 

subject to a specific procedure for 
determination of environmental impact if 
they meet all (cumulatively) connection, 
size and location features listed in article 6 
of RDL 6/2022, and provided also that the 
developer submits the prior administrative 
authorization before 31 December 2024. We 
welcome this initiative that is in line with 
recent demand for fast-track procedures 
raised by the EC in its RePowerEU 
communication, but there are several 
aspects worth highlighting about this article 
6 of the RDL 6/2022: 

1. Not all green technologies are 
included: Relevant installations for 
production of energy, like hydro plants, 
thermal plants or offshore plants are not 
included in the new process for 
determination of the environmental 
impact, and therefore remain subject to 
Law 21/2013 and will not benefit from 
expedited process.  

 

2. Size of the projects: RDL refers to 
wind projects “with an installed capacity 
of 75 MW or less”, and solar PV projects 

solar energy installations which are not rooftops and 
occupying more than 100ha surface. 
AND projects under simplified environmental evaluation in 
Annex II, group 4, paras g) and i): 
g) Wind farms not included in Annex I, other than for self-
consumption not exceeding 100kW total output; i) Solar 
energy installations delivering to the grid not included in 
Annex I, which are not rooftops and exceeding 10ha surface. 
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with “an installed capacity of 150 MW or 
less”. According to precedents, installed 
capacity is nominal capacity. We miss 
an objective ground for these 
thresholds, other than limiting the 
workload of the administration, i.e. why 
should a wind project with 80MW be 
excluded from this procedure? 

Also on sizing, it is not clear in the RDL 
6/2022 whether two adjacent plants with 
capacity exceeding 75MW or 150MW 
may be aggregated for the purposes of 
the procedure if they pertain to same 
developer. Criteria for aggregation 
(adjacent plants, same evacuation line or 
substation etc.) will require further 
clarification by the administrative courts. 

 

3. Royal Decree-Law 23/2020: the 
favourable report issued stating that no 
further environmental assessment is 
required will be effective and shall have 
the effect of fulfilling the administrative 
milestones set forth in Royal Decree-
Law 23/2020. 

 

4. Significant impact: another matter to 
watch out at is what will be consider as 
minor or medium significant impact by 
the environmental authorization in 
order to both admit the request for 
submission to this procedure and to 
agree that no further environmental 
impact assessment is required.   

 

5. Positive silence: Although shyly, RDL 
6/2022 includes the positive silence in 
the process, with regards to the 
proposal of the report on environmental 
impact that will be deemed approved if 
not challenged by the environmental 
authority within ten (10) days since 
reception – see article 6.3 c). We miss a 
more aggressive approach in this 
regard, giving approval nature to 
silences of the administration at other 
stages – not necessarily the final 
authorization. 

Jurisdiction: as stated in article 6.6, this 
procedure is only applicable at state level. 

However Regional Administrations must opt 
for its application to solar and wind projects 
of their competence when they suit the 
aforementioned features. In this regard, 
Andalucía has already declared it will opted 
for this procedure. 

 

Applicability to ongoing procedures: 
developers of projects that are currently 
under process will be eligible for this 
procedure for environmental impact 
assessment report under article 6. 
According to Transitory Provision Three of 
the RDL 6/2022, the interested party must 
submit to the environmental body the 
executive summary of article 6.3 withing 20 
days from the enactment of the RDL. Such 
stringent prescription does not favour the 
security and progress of existing projects 
under development.  

Article 7: Simplified authorization 
procedures for renewable energy 
projects: 

The authorization procedure for renewable 
energy generation projects under the 
responsibility of the State Administration 
and which have obtained a favourable 
environmental impact assessment report 
are declared urgent for reasons of public 
interest given that they have applied for this 
simplified procedure before 31 December 
2024. Notice that certain Regional 
Governments as Aragon already applied a 
similar process.  

In general, we believe that the measures to 
streamline the process in sections 1 and 2 
of article 7 are positive: 

Aggregation of the processing of the 
preliminary administrative 
authorization and construction 
authorization: Section 1 provides for the 
joint processing and resolution of these 
authorizations, not only for their application. 
To benefit from this emergency procedure a 
request for submission along with the 
favourable environmental impact 
assessment report and the execution 
project must be submitted. The procedure 
will be accelerated by means of several 
measures set up in letters a) to d). 
However, the joint processing and reduction 
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of terms (in some cases by half) will have to 
pass the test of staffing and bureaucracy of 
the administration. 

Section 2 introduces relevant 
improvements to the procedure for the 
request of the public utility declaration 
(“DUP”). If a party wants to benefit from 
this procedure, it must submit the request 
for the DUP along with such for the 
preliminary administrative authorization 
and construction authorization. It should be 
bear in mind that certain Regional 
Governments requires a minimum 
percentage of ownership over the lands 
needed for the project in order to admit the 
request for the DUP. 

 

II. UPDATE OF THE SPECIFIC 
REMUNERATION SCHEME 
ASSOCIATED WITH ELECTRICITY 
PRODUCTION FROM RENEWABLE 
ENERGY SOURCES, COGENERATION 
AND WASTE 
 

Updating of the remuneration 
parameters of the specific 
remuneration scheme: 

According to article 5 of the RDL, a 
Ministerial Order, to be approved within 2 
months as of the entry into force of this RDL 
6/2022, will update the remuneration 
parameters of the specific remuneration 
regime established in the last Order 
TED/171/2020, dated 24 February 2020, 
with effect for 2022. The new parameters 
will be applied retroactively from 1 January 
2022.  

For the application of the methodology for 
updating the remuneration parameters, the 
regulatory half-period from 1 January 2020 
to 31 December 2022 will be divided into 
two regulatory half-periods: the first, from 
1 January 2020 to 31 December 2021, and 
the second, from 1 January 2022 to 31 
December 2022.  

Although desirable to mitigate the impact of 
the energy crisis, “truncated-mid period” 
update may add uncertainty to foreign 
investors (i.e., “can we trust the regulatory 
periods of 6 years, and the half-regulatory 
periods?”). Hopefully the Ministerial Order 

will be clear on the criteria and parameters 
used to ensure the reasonable returns. 

On the other hand, by Ministerial Order to 
be approved within 2 months as of the entry 
into force of the RDL 6/2022, will state a 
new calculation methodology for updating 
the remuneration for operation (Ro) of 
standard facilities whose operating costs 
depend essentially on the price of fuel, what 
seems necessary. 

 

III. AMENDMENT OF ROYAL DECREE LAW 
17/2021 REGARDING 
UNDERCUTTING OF RETRIBUTION OF 
RENEWABLE ENERGY 
INSTALLATIONS 

 

Release of capacity for self-
consumption facilities in the nodes 
reserved for capacity tenders: 

The measures introduced by RDL 17/2021 
to reduce the remuneration for the activity 
of production of electricity by facilities using 
non-greenhouse gas emitting technologies 
which benefit from the impact of the gas 
price in the electricity market are extended 
until 30 June 2022.  

Power purchase agreements (PPAs) 
continue to be excluded when they are at a 
fixed price and have a duration of more than 
1 year, but coverage will only reach prices 
below €67/MWh. The PPAs subscribed after 
the entry into force of the RDL 6/2022 
whose fixed price exceeds the referred 
amount (€67/MWh) shall be affected by the 
reduction mechanism established in RDL 
17/2021. The affected producers will have 
to pay the difference. 

 It is not clear enough how the Spanish 
Government has calculated the 67€MWh as 
reasonable cap. It seems to be linked to the 
gas average price in Spain for a given period 
before the current gas rocket prices 
situation. 

Therefore, the scope of the affected PPAs is 
wider, as this RD 6/2022 also applies to the 
following PPAs subscribed after 31 March 
2022 with a duration of more than one year. 
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As regards, fixed and Floating price PPAs 
with pricing higher than 67€MWh, the 
affected price shall only be the exceeding 
fixed price over 67€/MWh and the whole 
floating price. Producers shall keep only 
10% of the revenues in excess of 57€/MWh 
(pursuant to the 0.9 correction factor 
included in the formula of the Transitory 
Disposition Third). 

The undercutting formula has changed, to 
remove any reference to the gas price on 
the calculation of the PPAs price, (i.e., 
deleting the “FMIGt” concept) and the 
exempted fixed price is increased to 
67€MWh (i.e. instead of 20€MWh under the 
former rule passed on by RD 17/2021). 
Therefore, in practice, there will be no 
incentive for PPAs priced above 67€MWh. 

A question to be confirmed is related to the 
floor prices, particularly, if any floor price 
shall act as a fixed price, which is not clearly 
covered in the RD. 

Finally, in relation to intra-group hedges 
that may be subscribed between generation 
and marketing companies belonging to 
vertically integrated groups, the final real 
price passed on to the consumer by the 
group's distribution company shall be taken 

into account for this undercutting 
mechanism.  

If you require any further information or specific 
personal legal advice, please contact our Energy 
team: 
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