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Preface and Acknowledgements
When I first encountered the term and the concept “impact investing,” I im-
mediately recognized and believed in its potential to address the social and 
ecological problems the world faces nowadays. Back then, I had already 
worked as a transaction lawyer in the venture capital and private equity busi-
ness for a couple years. I had realized that plenty of wealthy individuals, either 
independently or together with others in the form of investment funds, were 
willing to invest in young companies with promising business ideas. These 
investors were not interested in simply giving away their money, but wanted 
to put their money to work in order to support a business. So what if they were 
convinced to invest in businesses that set out to address social or ecological 
problems? Not only could they generate a profit, but they would also contrib-
ute to the solution or at least alleviation of such problems, thereby comple-
menting efforts that have been undertaken by philanthropic institutions with 
the support of donations. Doing well and doing good at the same time seemed
to be a compelling investment strategy. But why had impact investing not be-
come a mainstream investment strategy, instead remaining a niche concept?

Several international reports I had read mentioned different impediments that 
prevented impact investing from becoming mainstream. Among others, cor-
porate and tax legal concerns, in particular with regard to corporate forms 
available for investments, were mentioned several times. Most reports com-
plained that there was simply no suitable corporate form to generate distribut-
able profits and positive impacts at the same time. Having had the feeling that 
this complaint is not appropriate with regard to Swiss law, I decided to make 
a humble contribution to the expected success of impact investing and to en-
gage in an analysis of legal aspects of direct impact investments in Switzer-
land.

On my research journey, I was fortunate to receive the support of different 
persons to whom I owe my deepest appreciations. Among them are family 
members, friends, colleagues from work, library mates, and many others that 
have to remain undisclosed due to the lack of space but deserve a big thank-
you.

First and foremost, I would like to offer my enduring gratitude to Prof. Dr. 
Claire Huguenin, LL.M., for her valuable input, and her support. Accepting 
my personal working habits, she has always been available for fruitful talks 
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and discussions throughout the entire project. Unfortunately, health issues 
forced her to step down as my supervisor and prevented her from reviewing 
and accepting my dissertation. However, this does not diminish her efforts in 
any way.

Fortunately, Prof. Dr. S. Kern Alexander was willing to take over as reviewing 
supervisor and Prof. Dr. Adrian Künzler accepted to become the second 
reader. In a tremendously expedite manner, they reviewed the thesis and pro-
vided their expert opinions necessary for the approval of my thesis. I owe them 
my particular appreciation for taking on these roles on such short notice and 
for the fast completion of the approval process.

Furthermore, I would like to thank Xenia Athanassoglou for the review of the 
excursus on charitable legal entities from a tax point of view.

Further thanks belong to Wenger & Vieli Ltd. and its partners for offering me 
the opportunity to add another year of research after my LL.M. year in Van-
couver and to do this dissertation. In particular, I owe thanks to Dr. Wolfgang 
Zürcher, LL.M., and Dr. Beat Speck, LL.M., for their critical review of my 
drafts, their valuable inputs and their general support.

Additional thanks belong to my family, i.e. my wife Romana and the three kids 
Jorina, Kyra, and Mian for their support, patience and… everything else.

Finally, my parents, Christa and Dr. Rudolf Mosimann, deserve my never-
ending appreciation and thanks for their enduring and unconditional support, 
not only in connection with this dissertation, but also throughout my life. If I 
had not had such great examples, I would not have arrived where I am now.

This thesis was submitted to the Faculty of Law of the University of Zurich 
for approval in February 2017. Only case law and literature available at that 
time have been considered.

Zug, January 2018 Michael Mosimann
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Doing Well While Doing Good – A “New” Approach - 1

Chapter 1: Introduction

I. Doing Well While Doing Good – A “New” Ap-
proach

“[T]here is one and only one social responsibility of busi-
ness – to use its resources and engage in activities de-
signed to increase its profits so long as it stays within the 
rules of the game […].”1

MILTON FRIEDMAN

“Für die Bewältigung sozialer und ökologischer Heraus-
forderungen sind neben caritativen Initiativen auch unter-
nehmerische Ansätze nötig. Die Lösung heisst Impact-In-
vesting, und sie zeigt, dass Gutes zu tun und damit Geld 
zu verdienen sich nicht ausschliesst.”2

NZZ

“Was wir brauchen, sind Unternehmer, die Geld verdie-
nen wollen – denen das aber nicht genügt.”3

SIMONETTA SOMMARUGA, former president of the Swiss 
Confederation

The quote of Nobel laureate in economics MILTON FRIEDMAN reflects the 
common bifurcated understanding of capital allocation. It also applies to the 
Swiss corporate legal framework that distinguishes between economic pur-
poses and non-material (i.e. idealistic or charitable) purposes, although most 
corporate forms could adopt either one.4 On the one hand, financing could be 

––––––––––––––
1 FRIEDMAN, 125.
2 NZZ dated 20.09.2012, 53.
3 Speech of SIMONETTA SOMMARUGA, then president of the Swiss Confedera-
tion, held at the opening of the World Economic Forum Annual Meeting 2015 in 
Davos on 21.01.2015, <http://www.ejpd.admin.ch/ejpd/de/home/aktuell/reden---
interviews/reden/2015/2015-01-21.html> (visited on 22.01.2015).
4 MEIER-HAYOZ/FORSTMOSER, § 4, note 1 ff.
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allocated as debt or equity funding to business entities with the intention to 
create a financial profit. Such allocation would qualify as investment. On the 
other hand, funds could be given to social enterprises or organizations in order 
to support a good cause such as the protection of the environment, human 
rights, or the equality between men and women. One would call such alloca-
tion charitable donation or grant by philanthropists.5

Recent years have seen an increasing demand to overcome this traditional dis-
tinction and to combine the pursuit of profits with the creation of social or 
ecological benefits at the same time.6 At the heart of this demand has been a 
still ongoing discussion on the business world’s contribution to society.7 While 
some argued along the lines of FRIEDMAN, others developed several theories 
about responsibilities of business entities toward society, nowadays known as 
corporate social responsibility. Referring to ethical, sociological, political, and 
other reasons, participants in this discussion provided arguments in favour of 
additional responsibilities of corporate organizations and their ethical or moral 
obligations to consider other stakeholders’ interests.8 The lack of enforceabil-
ity of moral or ethical obligations encouraged several others to formulate eco-
nomic arguments in favour of the consideration of the interests of other stake-
holders, which became known as the business case for corporate social 
responsibility.9

However, for some, simply considering the interests of the community, the 
environment, the employee, or other stakeholders was not enough. They 
wanted to address social or ecological problems with the means of the business 

––––––––––––––
5 See generally BUGG-LEVINE/EMERSON, 12 f.; EMERSON, 35 f.; O’DONOHOE et 
al.,13. FORSTMOSER (2005), 212, and (2008), 200, also indicates that in the 
1990s, the sole purpose of (public) corporations was to maximize the financial 
profit and hence to increase the shareholder value.
6 Together with this demand came a request for hybrid corporate forms that ena-
bles social entrepreneurs to pursue a social or ecological goal while generating 
financial profits (BUGG-LEVINE/EMERSON, 123 ff.; EMERSON, 44; LIAO, 85; SO-
CIAL IMPACT INVESTMENT TASKFORCE, 11).
7 CRANE et al., 3. See e.g. NZZ dated 12.01.2015, 15.
8 See generally and for an overview on the corporate social responsibility theo-
ries MELÉ, 47 ff.
9 See e.g. CARROLL/SHABANA, DAVIS, KURUCZ/COLBERT/WHEELER; see with 
regard to human rights KAUFMANN, 498 ff.
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world, which led to the emergence of impact investing.10 This demand 
emerged on both sides of the capital market, i.e. on the supply and the demand 
side.11 The following historical overview will shed light on the factors that 
contributed to the emergence of impact investing.

Although impact investing has mainly focused on developing countries and 
emerging markets, it also bears the potential to address social or ecological 
challenges in developed countries. Unemployment, aging populations, afford-
able housing, and health care are just some of the issues that developed coun-
tries face.12 These issues also exist to a lesser or greater extent in Switzerland. 
In addition, with its leading universities for technology and natural sciences in 
Zurich and Lausanne, Switzerland provides an excellent breeding ground for 
start-up companies led by young and innovative entrepreneurs.

II. Historical Origin of Impact Investments
Although the term “impact investing” was coined as late as 2007,13 it has been 
around as a concept or at least an idea for a long time.14 Three different chains 
of developments have influenced the creation of the impact investing industry. 
First, as the overview will show, the focus of sustainable and responsible in-
vestments (SRI), which initially had been “avoiding the bad”, transformed into 
“doing good” over time. However, as far as impact investors were concerned, 
this transformation did not go far enough. Second, microfinance as the para-
digm of how profits can be generated while addressing poverty issues was the 
first form that intentionally wanted to “do good”.15 Finally, the rebuilding pro-
cess after World War II and attempts to reduce poverty in poor countries 
showed that private-sector investors are required to complement governmental 
funding and donations.16

––––––––––––––
10 SOCIAL IMPACT INVESTMENT TASKFORCE, 8.
11 See generally WILSON, 14 f.
12 See generally BUGG-LEVINE/EMERSON, 86; SOCIAL IMPACT INVESTMENT 

TASKFORCE, 39; see also O’DONOHOE et al., 21; NZZ dated 20.09.2012, 53.
13 BUGG-LEVINE/EMERSON, 7; see also EUROSIF (2014), 22.
14 O’DONOHOE et al., 15; see also EUROSIF (2014), 24.
15 BUGG-LEVINE/EMERSON, 41.
16 BUGG-LEVINE/EMERSON, 22.
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1. Development of SRI Strategies

SRI occurred first in the 18th century when church investors, particularly 
Quakers, started to apply their religious beliefs to financial investments. They 
avoided investments with the potential to harm either the investor’s or an-
other’s body or mind. In practical terms, they refused to invest in businesses 
related to war activities or slave trading and added alcohol and tobacco prod-
ucts to the list of excluded businesses later on. Nowadays, one would charac-
terize such techniques as a negative screening or exclusion strategy. In 1928, 
the first mutual fund applying socially responsible investment principles (i.e. 
negative screening) and being available to the general public was created.17

Despite the fact that the church investors also engaged with the investee com-
pany and its management, shareholder activism or engagement strategies did 
not become established until again church groups together with student bodies 
began to file shareholder resolutions in the 1960s/1970s.18 In the US, state 
pension funds followed suit. The Vietnam War and apartheid in South Africa 
were key drivers for the development of shareholder activism there. Other po-
litical themes such as equal rights for women, labour issues, and anti-nuclear 
sentiments further encouraged shareholders to engage actively with the com-
panies they were invested in.19 In the United Kingdom, this activism went so
far as to include consumer boycotts in order to exercise pressure on compa-
nies.20 Besides that, the success of the Friends Provident Stewardship Fund, 
the first retail investment fund mainly applying a negative screening strategy, 
initiated the creation of further ethical investment funds.21

A few single, but very serious environmental incidents in the late 1970s and 
during the 1980s (e.g. the Three Mile Island reactor meltdown in Pennsylva-
nia, US, in 1979, the spill of toxic gas in Bhopal in 1984, the explosion in 
Chernobyl and the chemical spill at Sandoz in Basel, both in 1986) gave SRI 

––––––––––––––
17 See generally HUTTON/D’ANTONIO/JOHNSEN, 283; SPARKES, 42 f.; see also 
BUGG-LEVINE/EMERSON, 5 f. By applying such strategy, investors exclude com-
panies or even entire business sectors from their investible universe (EUROSIF 
(2016), 25).
18 See also HUTTON/D’ANTONIO/JOHNSEN, 284.
19 SCHUETH, 190.
20 See with regard to the entire discussion SPARKES, 44 f.
21 SPARKES, 45 f.
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a significant boost. Positive criteria were added to the screening process in the 
early 1980s. This meant that investors began to evaluate target companies 
based on positive social, ecological, or governance (ESG) criteria such as en-
vironmental performance, human resources, etc.22 Toward the end of the dec-
ade, a best-in-class approach has developed, meaning that investors conducted 
a positive screening and then focused only on the top percentage of companies 
within a business sector.23 Although the transformation from initially “avoid-
ing the bad” to “doing good” was already apparent then, it got further empha-
sized when the financial risks of ecological, social and governance factors 
were made an inclusive part of the traditional analysis of an investment tar-
get.24 In addition, in the late 1990s, investors increasingly used formal share-
holder rights to influence a company’s corporate governance.25

Regardless of these developments, social responsible investments are still as-
sociated with primarily avoiding bad investments. For impact investors, this 
was simply not enough. Rather, they intend to put money to work toward the 
generation of a positive social or ecological impact.26

While many investors engaged with companies and applied positive screening 
criteria in the wake of the developments in the 1970s/1980s, some even di-
vested and turned to impact investing.27 Investment banks started to set up 
impact investment products, presumably in order to offer products that had 
been sought by ESG sensitive clients and to avoid an outflow of such custom-
ers.28 The financial crisis of 2008, which we still feel the consequences of to-
day, has caused an upheaval in the capital markets that led to a significant 
increase in impact investment from both governments and private investors.29

––––––––––––––
22 HUTTON/D’ANTONIO/JOHNSEN, 284.
23 SPARKES, 47; EUROSIF (2016), 12.
24 SPARKES, 47; EUROSIF (2016), 50.
25 SPARKES, 49 f.
26 BUGG-LEVINE/EMERSON, 8 and 10; see also O’DONOHOE et al., 5; SCHUETH, 
189 f.
27 BUGG-LEVINE/EMERSON, 6, 15.
28 BUGG-LEVINE/EMERSON, 25 f.; SCHUETH, 191 f.
29 BUGG-LEVINE/EMERSON, 11 f; WILSON, 4.
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2. Creating Immediate Impact through Microloans 

Although it also had its origins in the 18th century, microfinance intended from 
the very beginning to create a positive impact, i.e. to “do good.” In 1720, the 
author Jonathan Swift initiated “loan funds” entities in Ireland with the inten-
tion to lend small amounts of money to poor people in order to support their 
business. Approximately 60 years later, “Sparkassen” and cooperative banks 
providing deposit and lending services emerged in Germany. In the mid-
1970s, particularly promoted by the later Nobel Peace Prize winner Muham-
mad Yunus, who became the paramount representative, the modern micro-
finance industry emerged. Additionally, some microfinance institutions man-
aged not only to lend money sustainably, but also to generate substantial 
profits with their businesses. After initially having been financed by donors, 
non-profit organizations, and governments, the microfinance institutions have 
won first the attention of mainstream investors such as investment banks, pen-
sion funds, etc., and second their capital.30

The success of microfinance has essentially proven that profits can be gener-
ated alongside a positive social or ecological impact.31 However, while micro-
finance focuses on granting loans to individuals, a positive impact could also 
be achieved through debt or equity investments in young companies.32 Alt-
hough it has been a leading example, microfinance did not entirely capture 
what impact investors wanted or were doing.33

3. Complementing Governmental and Philanthropic Funding 
for Development with Private Investments

At one point in time, governments realized that funding governmental institu-
tions alone was not enough to alleviate poverty issues sustainably. In order to 
rebuild the countries in Europe in the aftermath of World War II, the Allied 
nations created the International Bank for Reconstruction and Development, 

––––––––––––––
30 See generally BECKER, 46 f.; BUGG-LEVINE/EMERSON, 40 ff.
31 NEWMARK/PENA, 1 f.
32 See e.g. NEWMARK/PENA, 9.
33 NEWMARK/PENA emphasize they always had to demarcate their impact invest-
ment fund from microfinance (NEWMARK/PENA, 9). The explanation they pro-
vided indicates that microfinance should be understood as being narrower than 
impact investing (NEWMARK/PENA, 2, 9).
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which granted loans for reconstruction to governments in Europe and in Ja-
pan.34 This bank was the predecessor of the World Bank. However, not only 
governments needed funding, but also private companies. Shortly after the cre-
ation of the International Bank for Reconstruction and Development, the In-
ternational Finance Corporation was launched to respond to these capital needs 
of private organizations. It directly invested in private-sector companies. Other 
similar state-funded finance institutions around the world followed suit.35 In 
some cases, these publicly funded efforts were still not enough to solve or at 
least alleviate the problems.

This was where private philanthropists, who not only donated funds, entered 
the field. Where social or ecological problems existed and were not alleviated 
due to missing governmental funding or philanthropic donations, commercial 
opportunities could occur.36 Recognizing the potential of the application of 
for-profit business models to support development, these philanthropists 
added a business approach to their grant funding. The profits generated in 
those cases were reinvested in the same or other projects and thereby further 
promoted the development.37 Later on, mainstream finance institutions joined 
and offered development-focused products, in particular funds that intended 
to invest in microfinance institutions.38

Considering that the aforementioned economic opportunities may also occur 
in other areas than development,39 it is not surprising that impact investors did 
not remain with impact investing for development, but also turned to other 
sectors. 

––––––––––––––
34 BUGG-LEVINE/EMERSON characterized these kinds of loans as “intergovern-
mental impact investments” (BUGG-LEVINE/EMERSON, 22).
35 See generally BUGG-LEVINE/EMERSON, 22 f.
36 BRIDGES VENTURES, 2; see also DAVIS, 317; O’DONOHOE et al., 12.
37 See generally BUGG-LEVINE/EMERSON, 24 f.
38 BUGG-LEVINE/EMERSON, 25 f. WILSON also emphasizes the necessity of col-
laboration between governments and finance institutions to support economic de-
velopment (WILSON, 27).
39 BUGG-LEVINE/EMERSON offer a non-exhaustive list of economic subsectors 
such as health care, education, distributed utilities, etc. where impact investing 
could provide a solution (BUGG-LEVINE/EMERSON, 93 ff.). The SOCIAL IMPACT 
INVESTMENT TASKFORCE also sees impact investing as mean to complement 
public or philanthropic funding (SOCIAL IMPACT INVESTMENT TASKFORCE, 2).
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4. Summary

In conclusion, it seems fair to say that each string of developments might have 
led to the concept of impact investing as we know it nowadays, but the com-
bination of all three strings surely fuelled the process.

After these introductory remarks and the overview on the origins of impact 
investing, we now turn to the question what impact investing really is. The 
discussion in Part I tries to define impact investing and to demarcate it from 
other SRI strategies. However, before that, some methodological remarks re-
garding this research need to be made.

III. Methodological Remarks

1. Objectives and Scope of the Research

Considering the growing importance of impact investing in addressing social 
and ecological challenges, this research intends (i) to explain the concept of 
impact investing, (ii) to elaborate on the risks an impact investor might face, 
(iii) to analyze the legal issues related to impact investments, and (iv) to de-
velop appropriate solutions to these issues.

The focus of this research will be on impact investments in Switzerland, i.e. 
on direct investments into providers of social or ecological services having 
their domicile within the Swiss territory. Consequently, the research will only 
consider Swiss law.

The corporate and contractual legal aspects of impact investing in Switzerland 
will be of particular interest throughout this research. Other legal areas such 
as capital market or tax laws will be considered only if and to the extent nec-
essary.

The reader is advised that the conclusions drawn and recommendations made 
herein do not necessarily apply in all cases. This research must remain on a 
certain superficial level and is no blueprint for every direct impact investment 
in Switzerland. In particular, the recommendations refer to the maximum 
structuring flexibility possible and might exceed an impact investor’s inten-
tions in individual cases. Before structuring a company and/or an investment, 
all relevant circumstances need to be evaluated carefully and diligently in or-
der to develop the appropriate solution for the given case. In particular, due to 
its academic nature, this thesis cannot be regarded as legal advice.
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2. General Assumptions

A glance at the existing literature on impact investing indicates a proximity to 
private equity and venture capital. For example, O’DONOHOE et al. emphasize 
that a majority of impact investments have been made as private equity invest-
ments.40 EcoEnterprises Fund indeed “focused on direct investment[s] in 
small- to mid-sized enterprises[.]” NEWMARK/PENA also agree with the com-
parison of impact investing to venture capital. In particular, referring to the 
development of venture capital during the aftermath of World War II, they 
highlight that both impact investing and venture capital are “about calculated 
risk-taking and the creation of economic opportunity for social benefit.” 
Hence, they applied “tools and principles of venture capital in [their] invest-
ment approach”, but with a twist.41

A new report released in March 2015 by ImpactBase, an online database of 
impact investment funds and their products initiated by the GIIN, supports 
these indications. Out of the 310 funds included in their survey, 153 focus on 
private equity and venture capital only. Another roughly 20 percent of all funds 
surveyed (63) use multiple instruments. It may be expected that some of them 
also invest in private equity and venture capital.42

There might be several reasons why impact investors particularly focus on di-
rect investments in small- and mid-sized, privately held companies. As far as 
EUROSIF is concerned, it is related to the measurement of the impact, which it 
describes as defining characteristic of impact investing.43 They argue that 
measuring the impact would be more difficult if the investment were made in 
a listed company due to a lack of proximity to the investee company.44 Com-
pared thereto, the argument provided by BUGG-LEVINE/EMERSON seems to be 
more compelling. They emphasize that providing capital to individuals in or-
der to improve their situation or putting capital directly into companies that 

––––––––––––––
40 O’DONOHOE et al., 14.
41 NEWMARK/PENA, 7 ff.
42 MUDALIAR/BARRA, 2.
43 See infra note 83.
44 EUROSIF (2014), 24.
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intend to generate a positive impact would be the shortest connection between 
an investment and its impact.45

Considering that impact investors have predominantly focused on private eq-
uity and venture capital, this research rests on the assumption that the princi-
ples applicable to private equity and venture capital will apply mutatis mutan-
dis to most impact investments in the future. That being said, one needs to 
keep in mind that impact investing is an investment strategy, whereas private 
equity and with it venture capital are considered asset classes.46 An impact 
investment in another asset class may require the application of completely 
different principles. However, for the purpose of this research, it will be as-
sumed that most impact investments in the future will be made as private eq-
uity or venture capital investments.

“Venture capital” is an umbrella term for early stage private equity financing.47

In order to obtain voting rights and to avoid an obligation to pay interest at an 
early stage, venture capital investors in Switzerland commonly focus on equity 
investments and acquire shares in young companies.48 The aforementioned 
proximity of impact investing to this type of financing leads to the assumption 
that impact investors in Switzerland will also prefer equity investments. Be-
sides that, EUROSIF’s country reporting on the Swiss SRI market mentions that 
49.51 percent of all SRI investments were made as equity investments, which 
also indicates a preference of this kind of investments.49 The research thus 
adopts the assumption that impact investors in Switzerland will prefer equity 
financing. 

3. Exclusions and Limitations 

Besides the exclusions and limitations that already became apparent, the fol-
lowing exclusions shall be made.

Due to the proximity of impact investing to private equity and particularly 
venture capital, the research focuses on direct investments made into privately 
held service providers. Public companies are excluded from the scope of this 

––––––––––––––
45 BUGG-LEVINE/EMERSON, 9 f.
46 See infra notes 85 ff.
47 See e.g. FRICK, notes 79 and 959.
48 FRICK, note 961 ff.
49 EUROSIF (2016), 96.
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research. Consequently, laws and regulations applicable to companies listed 
on a stock exchange will not be discussed unless necessary or appropriate. 
Moreover, the focus on direct investments in operational service providers ex-
cludes corporate forms specialized on pooling investments for doing invest-
ments themselves, also known as financial intermediaries. Of course, invest-
ments in these collective investment schemes, which could also qualify as 
impact investments, may be pooled and in turn be invested in impact service 
providers.50 This pooling enables the split of investments that would be too big 
for a direct investment in one service provider into smaller portions. For ex-
ample, the WORLD ECONOMIC FORUM mentions in its report that minimum 
investment thresholds of pension funds would already exclude smaller funds 
from their investment universe, let alone direct investments in service provid-
ers.51 However, neither the structuring of nor the investment in an impact in-
vestment fund shall be elaborated in this research.

The discussion of corporate forms will focus on the ones provided by the OR, 
i.e. the simple partnership, the commercial enterprises, and the cooperative. 
These corporate forms traditionally operate businesses, generate profits, and 
distribute them to their members. The ones provided by the ZGB, i.e. the as-
sociation and the foundation, both may operate commercial businesses, but it 
is not typical for them.52

As will be discussed in more detail later on, impact investing intends to pro-
vide capital to service providers in order to solve or at least alleviate social or 
ecological problems.53 This requires that the funds paid by the impact investor 
will be available to and for the benefit of the service provider. This would not 
be the case if the investor acquired securities from an existing shareholder or 
partner who would receive the funds as purchase price.54 Hence, the research 
will not discuss the acquisition of securities or membership positions from ex-
isting shareholders or partners. Included therein is the takeover of the service 
provider by way of purchase of all outstanding securities. However, the sale 

––––––––––––––
50 See generally FRICK, notes 341 ff.
51 WORLD ECONOMIC FORUM, 24.
52 See MEIER-HAYOZ/FORSTMOSER, § 4, notes 49 ff.
53 See infra notes 37 ff.
54 See also FRICK, note 773; GRONER, 188.
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of securities by the impact investor will be discussed briefly as to its suitability
as exit strategy.

Although they also intend to solve or alleviate social or ecological issues, phil-
anthropic donations will not be discussed. Philanthropists support social or 
ecological purposes without expecting to get their capital back or even receive
a financial return.55 Hence, their donations do not qualify as investments at all. 
Impact investors, however, seek a financial profit besides a positive impact.

Finally, the research does not intend to contribute to the development of meas-
urement and reporting standards with regard to the social or ecological perfor-
mance of a company. The reporting needs to be discussed since it forms part 
of the information rights of a shareholder and hence is an important tool for 
the investor. However, these remarks will remain superficial and be limited to 
the implementation in the legal documents of the investment. As of today, 
widely accepted and applied measurement and reporting systems are still miss-
ing. Thus, several authors and organizations have emphasized the importance 
of the development of such standards for the promotion of impact investing.56

Some efforts have been undertaken to create such standards,57 but none of 
them have managed to become the leading one. The development of a meas-
urement and reporting standard would go far beyond the scope of this research.

4. Structure of the Research

This research is structured in three parts. The first part will elaborate on the 
term “impact investing” and will outline the particular interests of impact in-
vestors. Furthermore, it will discuss how these interests could conflict with 
interests of other fellow investors. The part will conclude with some remarks 
on the relevance of impact investing.

––––––––––––––
55 BRIDGES VENTURES, 3; BROWN/SWERSKY, 4; O’DONOHOE et al., 15; SOCIAL 

IMPACT INVESTMENT TASKFORCE, 9.
56 See generally BUGG-LEVINE/EMERSON, 170 ff.; EMERSON, 40; EUROSIF

(2016), 37; O’DONOHOE et al., 22; SOCIAL IMPACT INVESTMENT TASKFORCE, 28; 
WORLD ECONOMIC FORUM, 26.
57 For an overview see e.g. BUGG-LEVINE/EMERSON, 171 ff.; NEWMARK/PENA, 
115. Some investors also developed their own reporting system (see e.g. NEW-
MARK/PENA, 111 f.).
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The second part is dedicated to the corporate legal aspects of impact investing. 
After some introductory remarks and a comparison of partnerships and corpo-
rate bodies, the research will discuss the suitability of a cooperative as existing 
hybrid corporate form for impact investments. Thereafter, it will discuss sev-
eral features of other corporate forms and will compare these forms in order to 
determine the most suitable one, i.e. the one that suits an impact investor’s 
interests best, if any.

The third and final part will elaborate on the contractual aspects of impact 
investments. A particular focus will be on the investment and the shareholders’ 
agreement as well as on the articles of association. After having determined 
the most suitable corporate form in the second part, the third part will provide 
recommendations as to the structuring of this corporate form.





 

 

 
 
Part I: 
What Is Impact Investing?
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Before turning to the legal aspects of impact investing, it is necessary to un-
derstand the concept. Hence, the following chapters will elaborate in more de-
tail on impact investing as a concept, on some problems and risks associated 
with it, and its role. Chapter 2 discusses the terminology and tries to define 
impact investing. Furthermore, it intends to demarcate impact investing from 
other SRI strategies. Chapter 3 is dedicated to the theoretical background, 
which helps to understand the issues that might occur. Following thereafter, 
Chapter 4 will elaborate on the relevance of impact investing to today's prob-
lems.

Chapter 2: Defining Impact Investing

I. Attempt of a Definition
Defining impact investing sounds easier than it really is. Since the term was 
invented back in 2007,58 many organizations, fund managers, advisors, and 
others have developed their own understanding of the concept. Besides that, 
several different terms are used to describe essentially the same idea.59 Con-
sidering that the concept had been around before the term was coined, the am-
biguity of the first definition does not come as a surprise, since it had to fit all 
types of investments the group of investors coining the term had already 
made.60

––––––––––––––
58 See infra notes 38 ff.
59 For example, as far as the UK and probably also the European market is con-
cerned, the terms “social finance”, “social investment”, “social impact invest-
ment”, and “impact investment” are used as synonyms (EUROSIF (2014), 22; 
EVENETT/RICHTER, 10 f. and 14). Although being too narrow, “community de-
velopment finance”, “community development investing”, or simply “commu-
nity investing” were used by others (see e.g. BUGG-LEVINE/EMERSON, 8; HUT-
TON/D’ANTONIO/JOHNSEN, 285; SCHUETH, 191). In addition, impact investing is 
sometimes confused with microfinance (NEWMARK/PENA, 9).
60 BUGG-LEVINE/EMERSON admit that “[t]he term provided a broad, rhetorical 
umbrella under which a wide range of investors could huddle” (BUGG-LEV-
INE/EMERSON, 8; see also EUROSIF (2016), 36).
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1. The First Definition of Impact Investing 

At a summit organized by the Rockefeller Foundation in the US in 2007, a 
group of investors already engaged in impact investing discussed how they 
could brand what they were doing. While none of the existing terms fully cap-
tured what these investors were doing, the term “impact investing” resonated 
with all of them.61 In the following, they settled on a definition of impact in-
vesting as investments that “intend to create positive impact alongside various 
levels of financial return, both managing and measuring the blended value [the 
investors] create.”62 Since it was the first attempt to define the concept, a closer 
look at its subjective and objective elements will provide valuable insights. In 
addition, other definitions that occurred later might help understanding some 
of the features that characterize an impact investment. After the analysis of the 
components of the Rockefeller definition, other characteristics raised by later 
definitions will be discussed.

1.1 Subjective Element: The Intention of the Investor

The investor’s intention is highly significant for the characterization as impact 
investment63 and therefore, it shall be discussed first. On the one hand, it is the 
intention to create a positive impact alongside a financial return that distin-
guishes impact investing from traditional investments that focus on financial 
profits only.64 Furthermore, it separates those investors that actively seek a 
positive impact from the ones that intend to create an impact passively or just 
welcome such impact as an unintended but appreciated side effect to their fi-
nancial return (a so-called collateral benefit).65 On the other hand, the intention 

––––––––––––––
61 BUGG-LEVINE/EMERSON, 8.
62 BUGG-LEVINE/EMERSON, 9. Hereinafter, this definition shall be referred to as 
the Rockefeller definition.
63 For a particular emphasis of the intentionality, see e.g. BUGG-LEVINE/EMER-

SON, 10; GIIN, Definition; O’DONOHOE et al., 14; PINSKY, 48 f.; SOCIAL IMPACT 
INVESTMENT TASKFORCE, 18; WILSON, 7; WORLD ECONOMIC FORUM, 7 f. 
64 BUGG-LEVINE/EMERSON, 10; WORLD ECONOMIC FORUM, 7.
65 See e.g. BUGG-LEVINE/EMERSON, 9; WILSON, 7; WORLD ECONOMIC FORUM, 
8. Regarding the term “collateral benefits” see EMERSON, 47. How the intention 
of an impact investor demarcates her from other socially responsible investors 
will be discussed below in Section II of this chapter.



Attempt of a Definition - 19

to create a financial profit demarcates impact investors from pure philanthro-
pists.

a Creation of a Positive Impact

The definition includes the intention to create a positive impact, but without 
specifying the kind of the impact required to qualify.66 The intentional broad-
ness of the definition suggests that it should not be interpreted narrowly.

According to the Oxford Dictionaries, “impact” means either “[t]he action of 
one object coming forcibly into contact with another” or “[a] marked effect or 
influence[.]”67 In the given context, the second meaning fits best, and the term 
“impact” should be understood accordingly. Hence, creating a positive impact 
essentially means the significant improvement of a situation. However, this 
does not imply anything regarding the kind of impact.

A glance at other definitions indicates that a broad interpretation is preferred. 
The definition of the OECD draws from the one provided by 
BROWN/SWERSKY, according to which impact investing is “the provision of 
finance to organisations [sic] with the explicit expectation of a social, as well 
as financial, return.”68 The SOCIAL IMPACT INVESTMENT TASKFORCE charac-
terizes impact investments as “[investments] that intentionally target specific 
social objectives along with a financial return and measure the achievement of 
both.”69 Although, presumably following the European terminology of social 
investments,70 these definitions only mention a social return, other kind of im-
pacts such as ecological ones are included as well.71 The GLOBAL IMPACT IN-
VESTING NETWORK (GIIN) defines impact investments as “investments made 
into companies, organizations, and funds with the intention to generate social 

––––––––––––––
66 Similar O’DONOHOE et al., 5.
67 <http://www.oxforddictionaries.com> (search of the term “impact” conducted 
on 31.10.2014).
68 BROWN/SWERSKY, 3 (emphasis added); regarding the OECD see WILSON, 4 
and 7.
69 SOCIAL IMPACT INVESTMENT TASKFORCE, 1 (emphasis added).
70 See supra footnote 59.
71 “Social return” would include social, socio-economic, or environmental im-
pacts (EUROSIF (2014), 22; see also SOCIAL IMPACT INVESTMENT TASKFORCE, 
1).
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and environmental impact alongside a financial return. Impact investments can 
be made in both emerging and developed markets and target a range of return 
from below market to market rate, depending upon the circumstances.”72 Ac-
cording to the definition of the WORLD ECONOMIC FORUM, “[i]mpact invest-
ing is an investment approach that intentionally seeks to create both financial 
return and positive social or environmental impact that is actively meas-
ured.”73 Both these definitions mention social and environmental impacts as 
intended goals. Without explicitly mentioning it, this also applies to the Rock-
efeller definition.74

Another reason advocating for a broad interpretation would be that neither the 
Rockefeller definition nor any other definition mentions the beneficiaries of 
the designated impact. The beneficiaries need to be determined for each in-
vestment individually, but do not affect the qualification as impact investment. 
One might argue that the notion of social impacts as seen in some definitions, 
particularly the “European” definitions,75 indicates that only human beings can 
be beneficiaries. However, given that the social return needs to be understood 
much more broadly,76 the same applies to the group of beneficiaries.

In summary, creating a positive impact has to be understood as the significant 
improvement of a social or ecological situation and the alleviation of the re-
spective problem.

The emphasis of the intentionality common to all definitions implies that such 
intention needs to be apparent from the outset. Therefore, according to WIL-
SON, the expected impact should be defined ex ante.77

––––––––––––––
72 GIIN, Definition (emphasis added).
73 WORLD ECONOMIC FORUM, 7 (emphasis added). In its 2012 report, the Cana-
dian SOCIAL INVESTMENT ORGANIZATION (now known as Responsible Invest-
ment Association) also mentions the solution of social or environmental prob-
lems as the goal of impact investments (SOCIAL INVESTMENT ORGANIZATION, 8 
and 21).
74 See e.g. BUGG-LEVINE/EMERSON, 8.
75 See e.g. BROWN/SWERSKY, 3; SOCIAL IMPACT INVESTMENT TASKFORCE, 1; 
WILSON, 7.
76 See supra footnote 71 and accompanying text.
77 WILSON, 7.
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It is worth noting that the qualification as impact investment does not depend 
on the actual success of the investment at all. A (measurable) threshold of any 
kind is not required. If such actual impact were required, consequently, one 
would also have to require a traditional investment to generate a financial 
profit in order to qualify as investment.

b Concurrent Generation of a Financial Return

A common characteristic of all definitions is that the impact investor intends 
to generate a financial return alongside a positive impact.78 The pursuit of fi-
nancial profits separates impact investments from pure philanthropic dona-
tions. Philanthropists who support a social or ecological purpose through do-
nations do not expect and will not receive a financial return.79 It is noteworthy 
that tax law provides for a deduction of donations when calculating the taxable 
income or profit,80 which might help a donor to minimize its loss. However, it 
is not expected that the tax deduction may compensate the negative financial 
effects of the donation. Being aware of the negative financial consequences of 
a donation, philanthropists nevertheless donate funds to address social or eco-
logical issues. Impact investors strive for financial profits and therefore are 
different from philanthropists.

Impact investments have very often been characterized as “below-market-rate 
investments”, meaning that a financial trade-off for the sake of an impact was 
inevitable and would have to be accepted.81 A glance at the definitions pro-
vided above indicates that neither the goal to generate nor the actual achieve-
ment of a market-competitive return is required for an investment to qualify as 
––––––––––––––
78 See e.g. BUGG-LEVINE/EMERSON, 9; EVENETT/RICHTER, 14; GIIN, Definition; 
WORLD ECONOMIC FORUM, 7; not explicitly SOCIAL INVESTMENT ORGANIZA-
TION, 8 and 21.
79 BRIDGES VENTURES, 3; BROWN/SWERSKY, 4; O’DONOHOE et al., 15; SOCIAL 

IMPACT INVESTMENT TASKFORCE, 9.
80 Regarding direct federal taxes see art. 33a (for individuals) and art. 59 para. 1 
sub-para. c (for legal entities) DBG. Cantons and municipalities are also required 
to provide for deductibility of donations for their taxes, although they may set a 
limit (art. 9 para. 2 sub-para. i (for individuals) and art. 25 para. 1 sub-para. c (for 
legal entities) StHG). See generally KOLLER (2007), 466 f.
81 BRIDGES VENTURES, 3 (the nature of the impact that is intended to be created 
might prevent the generation of market-rate returns); BUGG-LEVINE/EMERSON, 9; 
EMERSON, 37; NEWMARK/PENA, 37 f. 
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impact investment.82 The Rockefeller definition contains the phrase “along-
side various levels of financial return[.]”83 The GIIN definition includes a ref-
erence to both below-market and market returns.84 The same applies to the 
definition adopted by BROWN/SWERSKY and, following them, the OECD.85

Having said this, whether the financial profit achieves market-rate returns or 
not is completely irrelevant for the qualification as impact investment. It is 
sufficient that the achievement of a financial profit is generally intended.86 In 
practice, each impact investor has to determine for itself whether it is willing 
to accept below-market-rate financial returns or not.

Again, the qualification as impact investment does not depend on an actual 
financial profit. It is only the intention to receive a financial return (alongside 
a social or ecological impact) that is relevant.87

1.2 Objective Element: Active Measurement of the Blended Value

The qualification as impact investment requires that the investors actively 
measure the blended value of their investment.88 Measurement in this case 
means that an effective impact reporting system needs to be implemented.89

The investor has to monitor and evaluate the reports and to manage, or to have 
the company managed, in accordance with its impact targets.90

––––––––––––––
82 Regarding definitions see generally supra notes 38 and 42. 
83 BUGG-LEVINE/EMERSON, 9.
84 GIIN, Definition. The GIIN even mentions the range of returns as core charac-
teristic of impact investments.
85 BROWN/SWERSKY, 3; WILSON, 4.
86 For some authors, it is required that the investor at least expects the repayment 
of the invested capital (BROWN/SWERSKY, 4; WILSON, 7).
87 See also supra note 46.
88 BUGG-LEVINE/EMERSON, 9; NEWMARK/PENA, 110 f.; SOCIAL IMPACT INVEST-

MENT TASKFORCE, 28 ff; WORLD ECONOMIC FORUM, 7; see also WILSON, 7. As 
far as EUROSIF is concerned, the active measurement of the impact is the most 
significant factor that distinguishes impact investing from other SRI strategies 
(EUROSIF (2014), 24).
89 BUGG-LEVINE/EMERSON, 10. The investor might have to request the imple-
mentation of such reporting system.
90 GIIN, Definition.
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According to the Rockefeller definition, blended value is the subject of meas-
urement, which needs some explanation. The blended value concept is a prop-
osition by EMERSON to overcome the traditional understanding that the eco-
nomic value of a company and its social (or ecological) value were completely 
separate things.91 Assuming that investments and the investee companies “op-
erate simultaneously in economic, social, and environmental realms”92 rather 
than in either of them only, the value created needs to be understood in similar 
terms.93 Hence, investments and their returns do not require a trade-off be-
tween financial and social performance, but rather seek to create both within 
the sense of an aggregate value.94 That being said, the blended value proposi-
tion understands the profit or return of an investment as an inseparable com-
bination of economic, social, and environmental components.95 While the tri-
ple-bottom-line analysis evaluates each of these factors, the blended value is 
more than simply the sum of all of them.96 Trade-offs between the three com-
ponents will not occur since the value created by an investment is measured as 
an inseparable aggregate of all three components.97

Whatever merits this proposal may have, as EMERSON himself admitted, it still 
lacks a comprehensive reporting system to measure, evaluate, and describe the 

––––––––––––––
91 EMERSON, 43 f. This distinction is essentially the same as the one that led to 
the occurrence of impact investments in general (see supra note 1 ff.).
92 EMERSON, 45 (emphasis added).
93 Conversely, non-profit organizations operate in the same environment and 
therefore create economic value besides a social or ecological one. Regardless of 
being for-profit or non-profit, every type of organization creates value that en-
compasses all three components (see generally EMERSON, 45; see also BUGG-
LEVINE/EMERSON, 10; similar WORLD ECONOMIC FORUM, 8).
94 EMERSON, 38, 41.
95 EMERSON, 44 ff.; see also BUGG-LEVINE/EMERSON, 10.
96 BUGG-LEVINE/EMERSON, 10 f. The triple-bottom-line analysis proposes that 
companies need to report on each of their financial, natural, and social capital 
and not only on their financial performance (see generally ELKINGTON (1998 A), 
19 ff.). However, ELKINGTON himself already acknowledged that sustainability 
could not be understood as a simple addition of several (i.e. financial, social, and 
ecological) factors (ELKINGTON (1998 B), 37).
97 EMERSON, 45.
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blended value.98 Although several initiatives have developed alternative re-
porting systems that cater for social or ecological aspects,99 none of these sys-
tems is capable of displaying the blended value as described above.100 EMER-
SON recognized that neither the numeric approach applied to the financial 
evaluation nor the verbal reporting preferred by social actors is suitable to re-
port on the blended value and therefore, a new set of metrics needs to be de-
veloped.101

Although not referring to blended value, other definitions also include a meas-
urement component, either explicitly or implicitly.102 They all require that in-
vestors measure the social or ecological impact of their investments. However, 
the measurement of the impact faces similar difficulties as the reporting on the 
blended value. Despite the initiatives to develop reporting standards,103 several 
investors use their own measurement and reporting system.104 Hence, it re-
mains very difficult to compare investment funds to their peers with regard to 
their social or ecological performance. It is still required to develop, or to con-
tinue developing, measurement and reporting standards that will be widely 
recognized and applied.105 Considering that developing a full-fledged report-
ing system would go beyond the scope of this research, it shall not be discussed 
any further.

––––––––––––––
98 EMERSON, 41.
99 For example, the GIIN, the Rockefeller Foundation, Acumen Fund, and B Lab 
developed the Impact Reporting and Investment Standards (IRIS; GIIN, Report-
ing). For further examples, see generally BUGG-LEVINE/EMERSON, 171 ff.; NEW-
MARK/PENA, 115; SOCIAL IMPACT INVESTMENT TASKFORCE, 28 f. Some inves-
tors also developed their own reporting system (see e.g. NEWMARK/PENA, 111 
f.).
100 BUGG-LEVINE/EMERSON, 173 ff.
101 EMERSON, 40 f.
102 See e.g. EUROSIF (2014), 24; O’DONOHOE et al., 14; SOCIAL IMPACT INVEST-

MENT TASKFORCE, 18; WILSON, 7; WORLD ECONOMIC FORUM, 7.
103 See supra footnote 99 and accompanying text.
104 See e.g. NEWMARK/PENA, 111 f.; see also O’DONOHOE et al., 22.
105 SOCIAL IMPACT INVESTMENT TASKFORCE, 32; WILSON, 28; WORLD ECO-

NOMIC FORUM, 26.
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2. Other Characteristics Required by Later Definitions

Following the Rockefeller definition, other authors have also attempted to pro-
vide a definition of impact investing.106 Except for the blended value as subject 
of measurement, all of them generally characterize impact investments as in-
vestments made with the dual intention to generate a social or ecological im-
pact alongside a financial return, both of which to be measured. Besides that, 
some definitions contain other characteristics, which will be discussed in the 
following.

2.1 Type of Investee

Some definitions include a reference to a certain type of investee. For example, 
BROWN/SWERSKY, and following them the OECD, mention organizations as 
the investee of an impact investment.107 The GIIN refers to “companies, or-
ganisations, and funds” as investment targets.108

This seems quite restrictive. If organizations were the only legitimate inves-
tees, then investments in individuals would not qualify as impact invest-
ments.109 Depending on what is meant by organizations in BROWN/SWERSKY’s 
definition, investments in other targets would not qualify either. Although sig-
nificantly broader, the GIIN definition also excludes individuals. Conse-
quently, not including individuals would exclude some areas of microfinance, 
which is still regarded as the paramount form of impact investing,110 from im-
pact investing.

BROWN/SWERSKY admit that the emphasis of the receiving entity could be 
abandoned in order to expand the range of potential investment targets to for-
profit companies.111

––––––––––––––
106 See supra note 42.
107 BROWN/SWERSKY, 3; WILSON, 4.
108 GIIN, Definition.
109 See BROWN/SWERSKY, 5, 21 f.
110 See e.g. NEWMARK/PENA, 2; WILSON, 11. Remarkably, although adopting the 
narrow definition of BROWN/SWERSKY on behalf of the OECD, WILSON empha-
sizes the role of microfinance for impact investing. Due to the narrow definition, 
microfinance probably would not even qualify as impact investing.
111 BROWN/SWERSKY, 5.
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2.2 Range of Return

The Rockefeller and GIIN definitions both refer to “various levels of financial 
return” or to “a range of returns from below market to market rate,” respec-
tively.112 Essentially, this means that it is not required that the investor intend 
to achieve a certain amount or rate of return. Considering that the same could 
be achieved by simply mentioning the intention to generate a financial return 
without any further specifications, the notion of the range of financial return 
does not seem to be relevant. While the intention to receive a financial return 
in general is rightfully considered as one core characteristic of impact invest-
ments, in my opinion, the range of return should not.

2.3 Target Market

Another additional characteristic mentioned by the GIIN definition relates to 
the target market. It holds that “[i]mpact investments can be made in both 
emerging and developed markets[.]”113 Similar to the notion of the range of 
financial return, mentioning both emerging and developed markets does not 
actually limit the definition. Hence, the definition would not lose anything if 
the target market were not mentioned. Probably for that reason, other defini-
tions do not refer to markets at all.

3. Evaluation

3.1 Comparison of the Definitions

Despite seeming very similar, there are several small but meaningful differ-
ences between the definitions. Therefore, some of these definitions might be 
more appropriate. An evaluation of the definitions shall clarify which one 
would be the most relevant. If it were not appropriate to adopt one of the def-
initions above at least for the purpose of this research, a new definition would 
be proposed.

Beginning again with the Rockefeller definition, it is restrictive in the sense 
that it requires the pursuit and measurement of blended value. It thereby ex-
cludes every investment made with the intention to generate a social or eco-
logical impact alongside a financial return but without intending to measure 
––––––––––––––
112 BUGG-LEVINE/EMERSON, 9; GIIN, Definition. See supra footnote 84.
113 GIIN, Definition.
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the blended value. The blended value idea is a rather open and not yet fully 
developed concept with neither a clear definition nor an appropriate toolset to 
measure and describe the blended value. Without having numbers available,114

it would not be surprising if investors having such dual intention preferred not 
to focus on a blended value and to use existing measurement and reporting 
systems instead, such as the triple bottom line concept. Investments made by 
these investors would not qualify as impact investments according to the 
Rockefeller definition. In my opinion, this is too narrow, and therefore the 
Rockefeller definition, although being the first definition that has been devel-
oped, does not appropriately define impact investments.

BUGG-LEVINE/EMERSON also admit that it is only the core of the impact in-
vesting movement that focuses on blended value creation, but other dual mis-
sion investments would belong to the impact investing universe as well.115

Hence, one might suggest that the Rockefeller definition would only refer to 
impact investing in a narrow sense and dual mission investments, which do 
not focus on blended value, would fall within the scope of impact investing in 
a wider sense. However, both qualify as impact investing. If the measurement 
and management of the social or ecological impact replaced the focus on the 
blended value in the definition, it would be broad enough to capture all dual 
mission investments, i.e. all impact investments in a wider sense.

O’DONOHOE et al. define impact investments as “[i]nvestments intended to 
create positive impact beyond financial return.”116 As far as the impact is con-
cerned, the definition is similarly broad as the Rockefeller definition. Besides 
that, it also includes the expectation to receive a financial return.117 On the 
other hand, although O’DONOHOE et al. also consider the measurement of the

––––––––––––––
114 An empirical survey among investors would shed light on questions like how 
many of them sought to create blended value, how they define it, and what met-
rics they use to measure and report on it. Conducting such a survey would go be-
yond the scope of this research.
115 BUGG-LEVINE/EMERSON, 9.
116 O’DONOHOE et al., 14.
117 O’DONOHOE et al., 15.



28 - Chapter 2: Defining Impact Investing

impact as necessity,118 the definition does not explicitly mention it. Consider-
ing the significance given to this criterion by other authors,119 it should be in-
cluded in the definition. Therefore, this definition does not seem to be entirely 
appropriate.

The definition adopted by the GIIN requires that investments were made “into 
companies, organisations [sic], and funds[,]” but it does not insist on the cor-
porate form of the investee as core characteristic of impact investing.120 As 
discussed earlier, this definition is quite restrictive and excludes investments 
made in individuals, such as the provision of microfinance, although such is 
still considered the paramount form of impact investing.121 However, not only 
microfinance would be excluded. Assume that an individual operates a busi-
ness that provides benefits to the local community. Assume further that this 
individual has not incorporated the business as a company limited by shares, 
a limited liability company, or any other corporate form, but operates the busi-
ness as a sole proprietorship. If the individual asked for and received debt fi-
nancing in order to expand the business to a bigger community, such financing 
would not qualify as impact investment. Since the financing was not made in 
a company, an organization, or a fund, it would never qualify, regardless of 
the intention of the investor.

This limitation is not very convincing. Many authors, among them the GIIN, 
emphasize the intention of the investor to create both a social or ecological 
impact and a financial return as the determining characteristic of an impact 
investment.122 Hence, every investment made with this double intention (and 
that measures the social or ecological impact) should qualify as impact invest-
ment, regardless of the form of the investee. Unless the notion of the form of 
the investee intended to distinguish impact investments from microfinance, the 
restriction should be dropped. Furthermore, although considered as core char-

––––––––––––––
118 O’DONOHOE et al., 14.
119 See supra footnote 88.
120 GIIN, Definition.
121 See supra note 55 ff.
122 See supra footnote 63 and accompanying text.
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acteristic of impact investments, the GIIN definition does not include an ex-
plicit reference to the measurement of the impact.123 Therefore, in my opinion, 
the GIIN definition does not entirely reflect the core characteristics of impact 
investing as described by the GIIN itself.

What has been said about the GIIN definition applies even more to the defini-
tion developed by BROWN/SWERSKY that was adopted by the OECD. Consid-
ering that this definition limits investment targets to organizations only,124 it 
is much more restrictive than the GIIN definition. In addition, the definition 
does not refer to the measurement of the impact as well. Hence, it will not be 
adopted either.

Compared to all other definitions, the WORLD ECONOMIC FORUM’s definition 
seems to be the most accurate and appropriate one. Defining impact investing 
as “an investment approach that intentionally seeks to create both financial 
return and positive social or environmental impact that is actively meas-
ured[,]”125 it firstly emphasizes the importance of the intentionality. Second, it 
mentions the creation of a positive social or environmental impact alongside a 
financial return. Third, it requires that the impact of the investment is actively 
measured, but without referring to a certain subject of measurement such as 
the blended value. Finally, it is broad enough to include every investment that 
is made with this double intention and that actively measures its impact, re-
gardless of the form of the investee or the asset class.126 Hence, when used in 
the following, the term “impact investing” shall have the meaning ascribed to 
it by the WORLD ECONOMIC FORUM. In addition, the term “impact investment”
shall refer to a direct investment made by applying an impact investing strat-
egy. The following clarifications regarding certain interpretations apply to 
both the strategy and the investment itself.

––––––––––––––
123 GIIN, Definition. As a glance at the glossary of EUROSIF’s 2014 report shows, 
it adopts the GIIN definition, although it considers the measurement of the im-
pact the most distinctive characteristic of impact investments (EUROSIF (2014), 
24, 67).
124 See notes 42 and 55.
125 WORLD ECONOMIC FORUM, 7.
126 Several authors emphasize the necessity to have a broad and inclusive defini-
tion (see e.g. BUGG-LEVINE/EMERSON, 8; WILSON, 7; WORLD ECONOMIC FO-
RUM, 9).
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3.2 Interpretations

a Generating Impact alongside Financial Return

The notion that impact investments intend to generate a positive impact along-
side a financial return does not prescribe anything with regard to a particular 
sequence of occurrence. While a concurrent occurrence seems to be less ques-
tionable, one following the other could be more problematic. In my opinion, 
whether an intended sequential occurrence would still qualify as impact in-
vesting depends on the interdependencies. Several sub-categories may be dis-
tinguished.

Before outlining these sub-categories, it is necessary to clarify that the follow-
ing remarks are based on the assumption that the directors, managers, and em-
ployees of an investee company use the funds obtained reasonably, efficiently, 
and with a view to the company’s purpose. Moreover, and therefore, it is as-
sumed that all reasonably and efficiently allocated funds indeed result in the 
positive effect as intended. The first assumption is based on the fact that the 
immediate purpose of a direct investment will always be to support a company 
financially in order to further its business. The financing received will again 
be invested by the company, e.g. to acquire new or other machines, to hire 
more personnel, etc.127

However, as will be explained in more detail below, individuals tend to max-
imize their own utility.128 Hence, it may be that directors and managers use 
some of the invested funds for their own benefit instead of in accordance with 
the company’s business plan. It is not guaranteed that all the money is used 
efficiently. If and to what extent the investment indeed leads to an impact and 
a financial profit depends, among others, on the allocation of the funds by the 
directors, managers, and other employees of a company. Furthermore, as far 
as the second assumption is concerned, even in case the money invested was 
used reasonably and efficiently, such allocation would not necessarily have to 
result in the intended effect. For example, the goods could be destroyed in an 
accident while being delivered. In conclusion, besides the investment, the in-
tended impact and the financial profit depend on several intermediate steps or 

––––––––––––––
127 As far as venture capital and private equity financing is concerned, see gener-
ally FRICK, notes 81 ff.
128 See generally infra notes 147 ff.
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decisions that follow the investment. The two aforementioned assumptions al-
low us to fade out these intermediate steps and to directly link an impact and 
financial profit to an investment. Considering that regardless of the corporate 
form and the business, every investment requires these intermediate steps in 
order to result in an impact and a profit, it is permissible to disregard them. 
Therefore, for the purpose of the following discussion, these assumptions shall 
apply.

First, if both the intended impact and the financial profit were direct conse-
quences of the investment, it would qualify as impact investment regardless of 
their relationship and the time of their expected occurrence. In this situation, 
the investment would induce both the impact as well as the profit. These would 
only depend on the investment, but not on each other. This would apply even 
in case they were expected to appear at different times.

Second, there are situations in which only either the impact or the profit would 
be an immediate consequence, but the other would be a necessary consequence 
of the one. In these situations, the occurrence of one necessarily results in the 
appearance of the other. For example, a producer of an affordable waste water 
treatment system intends to cause an impact, i.e. raising the awareness that a 
higher percentage of waste water could be recycled at a lower price and hence 
causing a change in people’s minds to engage more in the protection of the 
water cycle. If it is successful, it will generate a profit as well since people will 
buy its system. In addition, the more impact it generates, the more people will 
purchase its system and the higher its profit will be. In situations like these, 
the positive impact would not only be a goal to be achieved, but the actual 
driver of the generation of the financial profit. In my opinion, investments in 
businesses where either the impact or the financial profit necessarily results in 
the creation of the other qualify as impact investments.

Third, it could be more problematic if only either the impact or the profit was 
an immediate consequence, but the other effect was somehow related to the 
one. While in some cases the impact may be highly beneficial to the profit, 
which renders the occurrence of the profit almost inevitable, and vice versa, 
the two might only be loosely connected in other cases. That is why it may be 
doubtful whether every relationship would be sufficient to be considered as 
impact investing. However, in my opinion, as long as both the positive impact 
as well as the financial profit may occur without any further actions or deci-
sions of the investor, the investment should qualify as impact investment, re-
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gardless of how they might relate to each other. As discussed earlier, the dou-
ble intention of the investor is the defining characteristic of an impact invest-
ment.129 It indicates that besides managing (i.e. measuring) the investment, no 
further action of the investor was necessary to generate the impact and the 
profit. If either or even both depended on a later decision or action of the in-
vestor, the investment would not necessarily be made with the initial double 
intention.

Finally, if only either the impact or the financial profit was an immediate con-
sequence of the investment, and the other one would not occur unless separate 
and specific actions by the investor were completed, it would not qualify as an 
impact investment. The paradigm would be that an investor allocates the fi-
nancial profit from an investment to a charity in order to generate the impact. 
If the impact did not occur unless the investor decided to donate at least part 
of its financial profit, it would qualify as investment followed by a philan-
thropic donation, but not as impact investment.

b When Is the Double Intention Required?

The definitions of impact investing do not prescribe when the intention to gen-
erate a positive impact alongside a financial profit needs to be present. How-
ever, it is argued that the entire investment process from the get-go needs to 
be driven by this double intention.

A significant majority considers impact investing as investment strategy or 
approach.130 The qualification as strategy (or approach) implies that it is con-
sidered a general maxim for the long term. As such, it is supposed to shape an 
impact investor’s general behaviour. In particular, impact investing is not in-
tended to be used as opportunistic justification for a certain investment deci-
sion, which would render the concept a mere marketing instrument. Hence, 
not only the final investment decision needs to be supported by this double 
intention. The double intention must be present throughout the entire invest-
ment process, starting with the search for potential investment targets through 
the evaluation, the investment decision, and the holding period to the exit.

––––––––––––––
129 See supra notes 39 ff.
130 See infra note 85 ff.
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c The Person Who Needs to Have this Double Intention

Although referring to the necessity that an investment needs to be made with 
the aforementioned double intention, except for the Rockefeller definition that 
refers to the impact investor, none of the definitions mentioned above includes 
a reference to one or several persons that need to have this intention.131 Every 
investment involves a variety of persons. On both the investor side and the 
receiving end of an investment, it is either an individual or, and presumably 
more often, an organization. An organization again includes a great number of 
persons, such as the board of directors, the management, investment commit-
tee, the shareholders, the employees, etc. Typical organizations on the investor 
side would be pension funds, investment funds, asset managers, the govern-
ment, and the like. On both sides, advisors such as financial experts and law-
yers can be found.132 Therefore, one might ask who among all these people 
needs to have the double intention.

In general, the verb “to invest” refers to actions completed by individuals or 
organizations that expect a financial profit from giving money to someone 
else.133 Although every investment necessarily involves a receiving party, i.e. 
the investee, the act of receiving money is not referred to as “to invest.” There-
fore, the impact investor needs to have the double intention. If the investor is 
an individual, he or she needs to have this intention. This would also apply to 
very small organizations where very few people are involved and one person 
may determine the course of the business. However, if the investor is a bigger 
organization, it is again more difficult. The following remarks hence refer to 
corporate investors such as pension or investment funds.

The common requirement that an impact investment needs to be made with 
the intention to generate a positive impact alongside a financial profit implies 
that both the intended impact and the targeted financial profit need to be inte-
gral parts of the investment decision-making process. Consequently, some-
body who participates in the decision-making process must have this intention. 
This would exclude employees that are not at all involved in the investment 

––––––––––––––
131 See with regard to the Rockefeller definition BUGG-LEVINE/EMERSON, 9.
132 See e.g. FRICK, note 128.
133 “To invest” is defined as “[putting] money into financial schemes, shares, 
property, or a commercial venture with the expectation of achieving a profit” 
(<http://www.oxforddictionaries.com> [search of the term “invest” conducted on 
12.12.2014]).



34 - Chapter 2: Defining Impact Investing

process. Depending on the structure and the internal organization of invest-
ment funds, this might even exclude some or all board members as well as the 
funds’ own investors. Despite the exclusion of some actors, a considerably big 
group of participants remains.

However, an assumption helps narrow down the group of people. This as-
sumption is based on the fact that every person involved in an investment pro-
cess is assigned a different task. A particular task might depend on the result 
of another, form a prerequisite or the basis of another, be completely inde-
pendent, or be of different importance and on a different hierarchy level. For 
example, financial analysts have a limited mandate to evaluate investee com-
panies with regard to their financial performance. Although it is an important 
one, the analyst will provide just one argument to be considered by the invest-
ment committee. Among others, this committee’s task is to take the final in-
vestment decision. When taking this decision, the committee will consider all 
relevant arguments, including the financial analysis. In that sense, the analyst’s 
task forms the basis of the committee’s task. However, in case of impact in-
vesting, the committee will also consider analyses regarding the potential so-
cial or ecological impact of the proposed investment, which were the product 
of another participant’s task. Every task bears a different significance within 
the decision-making process, which culminates in the final investment deci-
sion.134 Hence, it may be assumed that is not necessary that every person in 
the investment process needs to have this double intention. 

Having said this, considering the different levels of influence, this person (or 
these persons) must be able to significantly influence the investment process. 
The paramount influence would be to determine the outcome of or at least to 
participate in the final investment decision. Besides that, other possibilities 
would include the initiation of the investment process or its supervision. In 
corporate organizations, executive bodies, e.g. the board of directors, the man-
agement, or specialized committees such as an investment committee, usually 
take decisions. In my opinion, the executive body or bodies initiating and su-
pervising the investment process and taking the final investment decision need 
to have the double intention. To be clear, it is not required that each member 
of the respective body has this double intention, but rather the body itself. The 
double intention becomes apparent in resolutions passed by this body, e.g. a 

––––––––––––––
134 This would apply, mutatis mutandis, to the decision-making process in the or-
ganization receiving the investment.
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resolution not to invest due to a lack of potential positive impact. However, 
considering that impact investing is an investment strategy that shapes the be-
haviour throughout the entire investment process,135 it seems to be unrealistic 
that a member of the respective body did not share the same intention.

In conclusion, not every person involved in an investment process is required 
to have the intention to generate a positive impact while earning a financial 
profit. This research argues that it is sufficient, but necessary, that at least the 
individual or the corporate bodies with significant influence on the investment 
process (such as initiating, supervising, or concluding the process) represent 
this double intention.

d The Measurement of the Positive Impact

All providers of a definition of impact investing have included and emphasized 
the measurement of the impact. In particular, EUROSIF considers the measure-
ment of the impact the “core characteristic” of impact investing.136 As dis-
cussed above, it is not necessary that the subject of the measurement be 
blended value; it can also be positive social or ecological impact in general.137

Although the definition of the WORLD ECONOMIC FORUM, which has been 
adopted for the purpose of this research, requests the measurement of the im-
pact without referring to the blended value, it does not further elaborate on the 
measurement. Especially, it does not prescribe a certain manner or method of 
measurement.

In my opinion, measuring the impact should not be understood as to require 
an investor to implement completely separate, sophisticated, and expensive 
measurement systems. Rather, an investor should implement a reporting sys-
tem that it deems appropriate depending on the circumstances to capture all 
necessary information that allow it to recognize the impact. For example, if 
the generation of profit is entirely depending on and correlating with the im-
pact,138 a financial statement showing a profit will be sufficient to recognize 
that the business had an impact. Moreover, a sophisticated reporting system 
might be expensive and may require managers and directors to spend a signif-

––––––––––––––
135 See supra note 75 f.
136 EUROSIF (2014), 24.
137 See supra note 61.
138 See supra note 72.
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icant part of their efforts on measuring and reporting rather than actually gov-
erning the business. This might be particularly harmful for young start-up 
companies with little resources. Therefore, as far as the definition of impact 
investing is concerned, a broad understanding of the measuring requirement is 
preferred.

4. Nature of Impact Investing

The definition of impact investing suggests that it characterizes how and to 
what end this type of investor invests rather than prescribing what an investor 
should invest in. Hence, and in my opinion rightfully so, impact investing is 
generally considered an investment strategy (or approach).139

With an investment strategy, an investor determines the long-term focus of its 
portfolio in order to capture the market expectations as well as to comply with 
its particular requirements.140 After having set the strategy, the investor deter-
mines the investment policy and the asset classes in which it will invest.141 In 
other words, the strategy sets the high-level principles that need to be trans-
formed in a policy, according to which an investor finally allocates its funds 
to asset classes such as shares, bonds, funds, etc.

Impact investing fits the characterization of an investment strategy. It sets the 
goals that an investor intends to achieve. It is a principle that determines an 
investor’s behaviour and actions when evaluating and doing investments, but 
without prescribing a certain asset class. Depending on the investor’s ability 
and willingness to accept risks associated with the different asset classes, the 
investor needs to decide which assets it intends to invest in.

After having adopted a definition for the purpose of this research, clarified 
some interpretations, and determined the nature of impact investing, one might 
be left wondering if every investment is not somewhat impactful. In addition, 
one might argue that every socially responsible investment is made with the 

––––––––––––––
139 See e.g. EUROSIF (2014), 22; SOCIAL IMPACT INVESTMENT TASKFORCE, 21; 
WORLD ECONOMIC FORUM, 7; see also WILSON, 18. NEWMARK/PENA, 11, con-
sider impact investing an organizing concept. Contra O’DONOHOE et al., 5 and 
25 ff., who consider it an asset class.
140 BACHMANN, Finanzmarkt-Lexikon, 59.
141 See VONTOBEL, Finanzmarkt-Lexikon, 56 f. and 630 f.
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intention to create a positive impact.142 So why did a new term need to be 
invented? A comparison to other SRI strategies will provide some clarifica-
tion.

II. Demarcation from Other Sustainable and Respon-
sible Investment Strategies

Without going into the details, similar to impact investing, there are some ter-
minological ambiguities as far as the entire SRI sector is concerned.143 The 
same inconsistency can be found with regard to the different SRI strategies, 
whose numbers range from three to seven. Following the EUROSIF classifica-
tion, these seven SRI strategies are exclusion (negative screening), best-in-
class (or positive) screening, norm-based screening, integration, sustainabil-
ity-themed investments, corporate engagement/shareholder activism, and im-
pact investing.144 Other authors, particularly in the US, list only three major 
SRI strategies, i.e. social screening (including negative, positive, and best-in-
class screening), community investing, and shareholder activism.145

Hereinafter, the research follows the European classification proposed by EU-
ROSIF. However, the three screening strategies outlined above will be dis-
cussed together in one section. Each SRI strategy will be briefly described and 
demarcated from impact investing, where possible. Due to the terminological 
ambiguities emphasized above, this might not be possible with regard to every 
strategy and many overlapping areas or grey zones might exist. Furthermore, 

––––––––––––––
142 See generally WORLD ECONOMIC FORUM, 8.
143 Besides “sustainable and responsible investments”, other terms such as “so-
cially responsible investments”, “responsible investments”, “social investments”, 
“sustainable investments”, or “ethical investments” have emerged. See e.g. for a 
more detailed discussion SULLIVAN/MACKENZIE, 14 f.; WOODS/URWIN, at 29 ff.; 
WORLD ECONOMIC FORUM, 8.
144 EUROSIF (2016), 9 f. Instead of listing the three screening strategies (negative, 
positive/best-in-class, and norm-based screening) as separate strategies, the SO-
CIAL INVESTMENT ORGANIZATION (together with other organizations) recognizes 
only one major screening strategy with these as three different sub-categories 
(SOCIAL INVESTMENT ORGANIZATION, 7). Therefore, they list five SRI strategies 
(SOCIAL INVESTMENT ORGANIZATION, 7 f.).
145 See e.g. BUDDE, 2; HUTTON/D’ANTONIO/JOHNSEN, 285 ff.; SCHUETH, 190 f.
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several SRI strategies may be combined,146 which might lead to an approach 
very similar to another SRI strategy. For example, as will become apparent 
during the following discussion, an investor that invests only in sustainably 
themed investments and that actively uses its shareholder rights to engage with 
the management might also qualify as an impact investor, depending on the 
circumstances. Hence, a clear demarcation may be very difficult or even im-
possible. In addition, some remarks with regard to the relationship between 
impact investing and microfinance shall be made.

1. Screening Strategies

In general, screening strategies either include or exclude investee companies, 
business sectors, geographical regions, practices, etc. from the investment uni-
verse, depending on ESG criteria.147 The most common form of screening is 
negative screening.148 Investors applying a negative screening strategy “[re-
move] companies or sectors from the investible universe of the portfolio.”149

Business areas to be excluded may include pornography, tobacco, weapons, or
non-renewable natural resources such as oil and gas.

On the other hand, positive screenings include only companies and business 
sectors with a positive performance as far as ESG factors are concerned.150

Positive screening criteria may include employee equality, health care, pen-
sion plan and other social insurances, community engagement, product safety, 
pollution prevention, or energy efficiency.151 A best-in-class approach would 
include the top percentage of ESG performers or only the best performer in 

––––––––––––––
146 NEWMARK/PENA applied a combination of negative and positive screening in 
order to evaluate potential investee candidates (NEWMARK/PENA, 25).
147 BUDDE, 47; EUROSIF (2014); 11 ff.; SCHUETH, 190.
148 See supra note 6. The WORLD ECONOMIC FORUM holds that “socially respon-
sible investing typically refers to [negative] screening” (WORLD ECONOMIC FO-
RUM, 8; see also BUGG-LEVINE/EMERSON, 8).
149 EUROSIF (2014), 14; see also HUTTON/D’ANTONIO/JOHNSEN, 283 and 289; 
SCHUETH, 189 f.; SPARKES, 43 f.
150 HUTTON/D’ANTONIO/JOHNSEN, 284 and 289. Compared to negative screen-
ing, the WORLD ECONOMIC FORUM equals positive screening with “sustainable 
investing” (WORLD ECONOMIC FORUM, 8).
151 For a more detailed list of positive screening criteria, see HUTTON/D’ANTO-

NIO/JOHNSEN, 290.
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the investment universe.152 Although EUROSIF uses “positive screening” and 
“best-in-class approach” as synonyms,153 they are distinct. It is true that the 
best-in-class approach necessarily includes a positive screening, but the oppo-
site is not true. A positive screening might result in several investible compa-
nies, among which the investor has to decide which company it wants to invest
in. The best-in-class approach is an obvious and particularly helpful approach 
to narrow the investment universe. In that sense, it complements the positive 
screening. However, it is not the only complementing approach. For example, 
an investor might prefer a certain product to others and therefore invest in a 
company that produces this good, regardless of whether it is the best-perform-
ing company with regard to ESG factors or not. Hence, “best-in-class ap-
proach” and “positive screening” are not the same and should not be used as 
synonyms.

Finally, norm-based screenings evaluate companies as to their compliance 
with international ESG standards. These standards are usually set by interna-
tional organizations such as the United Nations or the OECD. Investors either 
apply these standards directly or use them as a foundation for the development 
of their own standards.154 Only companies that comply with these standards 
are included in the investible universe. 

The difference between impact investing and negative screening is obvious. 
While investors applying a negative screening strategy intend to avoid bad 
companies from an ESG point of view, impact investors intend to create ac-
tively a positive ecological or social impact. This might lead to the impression 
that the demarcation between impact investing and positive screening or norm-
based screening would be more difficult. After all, the financial support of a 
company that contributes to the social or ecological good seems to be the goal 
of every investor applying any of these strategies. However, a closer look re-
veals significant differences.

First, an investor might argue that its investment made using a screening strat-
egy also creates social or ecological value. Although true, it is not the same 
intention that propels an impact investor. Investors applying a screening strat-

––––––––––––––
152 EUROSIF (2014), 11.
153 EUROSIF (2014), 11.
154 See generally EUROSIF (2014), 12 f.
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egy prioritize financial profits over social or ecological returns, whereas im-
pact investors intend to achieve a positive impact alongside a financial re-
turn.155

Second, while screening strategies determine the investment universe, impact 
investing is more than just that. Screening strategies help an investor to deter-
mine whether a company would be investible or not. Furthermore, portfolio 
companies may be reviewed with regard to whether the investor should keep 
the company in the portfolio or divest.156 Besides that, a screening strategy has 
no further influence during the holding period of an investment. After having 
determined the investment universe, such strategy essentially has fulfilled its 
purpose. The focus of the investor usually shifts toward financial profits.157 Of 
course, some sort of screening forms an integrated part of impact investing to 
determine potential investment targets.158 However, it also influences the en-
tire holding period. The active measurement of the social or ecological impact 
requires the investor to engage with the company’s management on a regular 
basis.159 In addition, the impact investor wants to engage with the management 
in case its decisions potentially threaten the investor’s double intention, i.e. if 
the management starts to prioritize one or the other goal.160 Although an in-
vestor applying a screening strategy may additionally apply an engagement 
strategy, it is not a necessity, whereas impact investors need to be involved.

In summary, screening strategies are useful either to avoid companies that do 
harm or to find companies that do good, both with regard to ESG factors. Im-
pact investing, however, goes beyond the pure selection of potential invest-
ment targets in that it also affects the investor’s behaviour during the holding 

––––––––––––––
155 See generally SOCIAL IMPACT INVESTMENT TASKFORCE, 18; WORLD ECO-

NOMIC FORUM, 8.
156 See e.g. EUROSIF (2014), 12.
157 See supra note 95.
158 See e.g. NEWMARK/PENA, 25.
159 NEWMARK/PENA also emphasize that impact investing “required more hands-
on work with entrepreneurs than did traditional investing” (NEWMARK/PENA, 
13).
160 See e.g. NEWMARK/PENA, 56 f.
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period of the investment. The intention of the impact investor further distin-
guishes the latter from screening strategies that usually focus on financial re-
turns.

2. Integration Strategies

Investors or their advisors applying an integration strategy “[explicitly in-
clude] ESG risks and opportunities into traditional financial analysis and in-
vestment decisions based on a systematic process and appropriate research 
sources.”161 ESG factors may well have a positive or negative impact on a 
company’s financials. For example, a spill from a mining corporation’s tail-
ings pond is usually an ecological risk that could lead to substantial damage 
and reparation payments. By applying an integration strategy, investors factor 
the financial impact of ESG risks and opportunities in when evaluating a po-
tential investment target. In order to avoid negative consequences related to 
ESG risks, investors might stay away from investments that pose too many of 
these risks. Possible financial gains from ESG opportunities, on the other hand, 
advocate in favour of an investment.

It has to be kept in mind that these ESG risks and opportunities are most likely 
just some of all risks and opportunities considered during the evaluation of an 
investment target. Investment decisions are not only based on the financial 
impacts of ESG factors, but on all relevant factors. Despite integrating ESG 
factors into their investment decision process, the investor’s primary focus is 
on financial returns. Therefore, the integration of ESG factors remains a means 
to an ultimately financial end.

This mindset distinguishes investors who apply an integration strategy from 
impact investors. Compared to the latter, the intention of the former does not 
include the generation of a positive social or ecological impact alongside the 
financial return they want to achieve. The intention to benefit from the finan-
cial gains of ESG opportunities implies that the social or ecological impact 
generated is considered a collateral benefit rather than a directly intended re-
sult.

In addition, similar to screening strategies, ESG integration has very little or 
even no influence at all on an investor’s behaviour during the holding period 
of an investment. It is mainly an evaluation tool, and not a guideline regarding 

––––––––––––––
161 EUROSIF (2014), 17.



42 - Chapter 2: Defining Impact Investing

the engagement with the management. Again, this is different from impact in-
vesting, which is an approach that affects not only the evaluation, but also the 
investor’s behaviour during the holding period.

3. Sustainability-Themed Investment Strategies

Sustainability-themed investments intend to support themes or assets related 
to sustainability issues such as climate change, green technology, energy effi-
ciency, etc.162 Investors that invest in sustainability-themed funds not only in-
tend to receive a financial return, but also “to support particular industries tran-
sitioning to more sustainable consumption and production.”163 Compared to 
the other two SRI strategies discussed so far, these investors have a double 
intention similar to impact investors. That is why the distinction between sus-
tainability-themed investments and impact investments might seem to be 
blurred or even non-existent. The broad definition of impact investment adds 
to the difficulty of distinguishing the two. For example, Bridges Ventures, an 
investment firm to which EUROSIF referred in its 2012 report, qualifies sus-
tainability-themed investments as subcategory of impact investing that priori-
tizes financial returns.164

The measurement of the social or ecological impact theoretically distinguishes 
impact investments from sustainability-themed investments. While the meas-
urement forms a defining component of impact investing, it does not with re-
gard to themed investments. Hence, an investor that invests in sustainability-
themed funds, but does not measure the impact, does not qualify as impact 
investor. However, although it is not required, sustainability-themed investors 
are not precluded from measuring the impact of their investment. In this case, 
it might be hard or even impossible to tell them apart from impact investors. 

The same applies with regard to the effect of the strategy on the investor’s 
behaviour during the holding period of the investment in general. The intention 
to create a positive impact and requirement to measure it indicates that an im-
pact investor needs to engage actively with the management of a company. 

––––––––––––––
162 EUROSIF (2014), 11.
163 EUROSIF (2014), 11.
164 The other subcategory of impact investing that prioritizes social or ecological 
impacts is called “impact-first investments” (BRIDGES VENTURES, 3; see further 
EUROSIF (2012), 21).
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Although not required as far as sustainability-themed investments are con-
cerned, such investors might still want to engage with the company. Therefore, 
acknowledging that at least a significant overlap exists, which makes the dis-
tinction very difficult, no further attempt to distinguish the two strategies shall 
be made. 

4. Corporate Engagement/Shareholder Activism

While screening, integration, and sustainability-themed investment strategies 
mostly influence the determination of the investment universe and the evalua-
tion of potential portfolio companies, a corporate engagement strategy, or 
shareholder activism, as it is known in the US, applies to the holding period of 
an investment. By applying this strategy, investors use their powers as share-
holders of a company in order to influence the corporate behaviour with regard 
to social or ecological aspects, sometimes in accordance with (internal, na-
tional, or international) standards or even legislation.165 On the one side, they 
may engage with the management and/or the board of directors, but on the 
other side, they may use the rights they have as shareholders. This would in-
clude, among others, actively exercising their voting rights at shareholders’ 
meetings, filing of shareholder proposals, requiring information from the man-
agement on certain issues, etc.166

In contrast, corporate engagement strategies have very little influence on the 
determination of the investment universe and the evaluation of target compa-
nies. The strategy only requires that an investor actually can engage with the 
management and/or use its rights as shareholder. Therefore, it excludes from 
the investment universe investments that do not grant any right to influence 
the corporate behaviour, but does not impose any further restrictions. For ex-
ample, equity investors are usually granted some sort of voting or participation 
rights that they could use to engage with the company. Debt investments might 

––––––––––––––
165 For example, the European Union currently discusses an amendment to the 
Directive 2007/36/EC regarding the improvement of shareholder rights 
(<http://europa.eu/rapid/press-release_IP-14-396_en.htm?locale=en>; see also 
EUROSIF (2014), 20).
166 See generally BUDDE, 2; EUROSIF (2014), 19 f.; HUTTON/D’ANTONIO/JOHN-

SEN, 285; SCHUETH, 190 f.; SPARKES, 44.



44 - Chapter 2: Defining Impact Investing

not provide the same level of influence, which probably makes them less at-
tractive for investors that intend to engage actively with the company.167 Be-
sides that, engagement strategies do not influence the determination of the in-
vestment universe or the investment decision itself.

As far as the other SRI strategies discussed so far were concerned, it was 
mainly the investor’s intention to create a positive impact alongside a financial 
return and the lack of influence on the investor’s engagement during the hold-
ing period that distinguished these strategies from impact investing. This time, 
the opposite is the case. Engagement strategies prescribe certain behaviours of 
investors, but they hardly influence the evaluation of potential investees. Im-
pact investing, however, affects all stages of the investment process, including 
the evaluation.

5. Irrelevance of Asset Classes

A glance at the definitions of the SRI strategies as well as of impact investing 
shows that none of them prescribes or even excludes certain asset classes. 
Hence, an investment in a certain asset class does not necessarily point to a 
specific investment strategy. At least in theory, every strategy could be applied 
to every asset class. In practice, however, certain strategies seem to focus on 
some asset classes.

For example, in contrast to impact investing, other SRI strategies seem to focus 
on companies listed on stock exchanges.168 In terms of asset classes, this might 
indicate a focus on public equity. However, publicly listed companies could 
also offer fixed income bonds (i.e. debt investments). Impact investing, on the 
other side, focuses on venture capital, private equity, and direct lending since 
direct investments are considered the shortest connection between an invest-
ment decision and a positive impact.169 In addition, the proximity of the inves-
tor to the service provider facilitates the measurement of the impact.170

––––––––––––––
167 FRICK, notes 188 and 961; see also BUDDE, 81 ff.
168 See e.g. NEWMARK/PENA, 6; SOCIAL IMPACT INVESTMENT TASKFORCE, 18.
169 BUGG-LEVINE/EMERSON, 9 f; NEWMARK/PENA, 7 ff.; O’DONOHOE et al., 14.
170 EUROSIF (2014), 24.
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Nevertheless, BUGG-LEVINE/EMERSON admit that impact investing can be ap-
plied to all asset classes.171

Besides that, both SRI and impact investments can be made into funds with a 
respective mission.172 The fund itself will invest either directly in target com-
panies or in other funds, each in accordance with its investment guidelines.173

In any event, these direct investments can be made in any asset class. Invest-
ments in funds might be particularly interesting for sustainability-themed in-
vestments due to these investors’ intention to address a broad theme such as 
climate change, etc. and to support changes in industry practices that would 
lead to more sustainable production.174 Compared to direct investments, fund 
investments enable multiple investors to pool their financial powers and to in-
vest indirectly in several companies within the same industry.

In conclusion, investments in certain asset classes might indicate a specific 
investment strategy, but a compelling deduction of the latter from the former 
will not be possible. Therefore, the asset class does not help demarcate the 
investment strategies.

6. Summary

Except for sustainability-themed investments, the intention of the investor as 
well as the stage in which the strategy mainly applies easily demarcate every 
SRI strategy from impact investing. Although some elements of each SRI 
strategy may also be found in impact investing, only the latter combines all 
these elements in one strategy. In that sense, it is a distinct and unique strategy, 
which requires investment managers to apply a specialized skillset.175 How-
ever, as indicated above, a combination of several strategies (and practices) 

––––––––––––––
171 BUGG-LEVINE/EMERSON, 9; see also EUROSIF (2014), 22; O’DONOHOE et al., 
14, 20; WILSON, 4, 7, 18; WORLD ECONOMIC FORUM, 18.
172 As far as impact investments are concerned, see BUGG-LEVINE/EMERSON, 9.
173 For example, NEWMARK/PENA’s EcoEnterprises Fund directly invested in 
small- to medium-sized businesses (NEWMARK/PENA, 9).
174 See supra note 102.
175 EUROSIF (2014), 22. O’DONOHOE et al. also emphasized the unique character 
of impact investing and the necessity of special skills, but they conclude that im-
pact investing was an asset class of its own, and not an investment strategy 
(O’DONOHOE et al., 5, 25 ff.). Considering that the focus of this research is on 
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might lead to an aggregate strategy that comes close to or even equals impact 
investing. For example, an investor combining sustainability-themed invest-
ments with a corporate engagement strategy and measuring the impact of its
investment cannot readily be distinguished from an impact investor.

As discussed above, the distinction between sustainability-themed invest-
ments and impact investments is very difficult anyway. The fact that some 
consider sustainability-themed investments as the purest of all SRI strategies 
might help explain the proximity to or even the overlap with impact invest-
ing.176

Finally, the asset class the investment is made in does not allow for a demar-
cation of the investment strategy since all strategies can be made in any asset 
class.

III. Microfinance and Impact Investing
Impact investing is sometimes confused with microfinance, i.e. “the process 
of providing funding to poor people who have no access to traditional finance 
institutions, such as credit unions and banks[.]”177 The financing services in-
clude “credits, saving deposits, insurance, and pension products.”178 Credit in-
struments encompass consumer credits to individuals, un-collateralized micro-
credits to entrepreneurs to establish or expand a business, and collateralized 
small business lending to corporations.179 In short, microfinance providers typ-
ically grant small loans to individuals with the intention to generate a direct 
positive impact for these individuals.180

As discussed earlier, microfinance has been around since the 18th century and 
has been hailed as the paradigm approach to combine financial and social or 
––––––––––––––
the legal aspects of impact investing, and acknowledging that a vast majority 
qualifies impact investing as investment strategy or approach rather than as asset 
class (see e.g. EUROSIF (2014), 22; SOCIAL IMPACT INVESTMENT TASKFORCE, 21; 
WORLD ECONOMIC FORUM, 7; similar NEWMARK/PENA, 11), this question shall 
not be discussed any further.
176 EUROSIF (2014), 11.
177 MARVEL, 334; see also BUGG-LEVINE/EMERSON, 40; NEWMARK/PENA, 9.
178 BECKER, 47.
179 BECKER, 47 f.
180 MARVEL, 334.
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ecological goals.181 However, other ways to address social or ecological issues 
have developed, such as equity investments in business entities that provide 
services beneficial to the community or the environment. Although these kinds 
of investors, together with microfinance providers, had the intention to gener-
ate a positive impact alongside a financial return in common, they did not fit 
the definition of microfinance. On the other hand, the term “impact investing”
was intended to encompass all investments that were made with this double 
intention, regardless of the asset class or the investment target.182

Obviously, microfinance is no synonym for impact investing. However, “im-
pact investing,” as umbrella term for multiple sub-categories of investments, 
is deemed to include microfinance. NEWMARK/PENA considered microfinance 
as an instrument of impact investing.183 BUGG-LEVINE/EMERSON even labeled
microfinance as “an archetype of impact investment[.]”184 EUROSIF and WIL-
SON emphasized that it remained the most prevalent sector within impact in-
vesting.185 Regardless of the significance of microfinance, the definitions are 
not entirely congruent, which leaves some areas of microfinance outside the 
impact investment spectrum.

For example, at least theoretically, impact investing as defined by the GIIN 
would exclude the grant of loans to individuals since it only considers “invest-
ments made into companies, organizations, and funds.”186 Hence, on closer 
consideration, not all instruments of microfinance, which NEWMARK/PENA
generally included in impact investing, would be covered, particularly not the 
consumer credit and the microcredit sector as described by BECKER.187 The 
same applies to WILSON’s emphasis. The definition of impact investing pro-
vided by BROWN/SWERSKY, which has been adopted by WILSON on behalf of 
the OECD, includes only investments made in organizations.188 Again, con-
sumer credits and microcredits would fall out of the scope since these are 

––––––––––––––
181 For a more detailed discussion, see supra note 11 f.
182 See supra note 37.
183 NEWMARK/PENA, 2, 11.
184 BUGG-LEVINE/EMERSON, 41.
185 EUROSIF (2014), 25; WILSON, 11.
186 GIIN, Definition; see supra notes 55 ff.
187 See supra footnote 179 and accompanying text.
188 See supra notes 42 and 55.
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granted to individuals. Despite the fact that some parts of microfinance do not 
fall within the scope of these definitions, it would cover investments in insti-
tutions providing microfinance since these usually would qualify as organiza-
tions. EUROSIF’s remark “that about 55% of [impact investments made by par-
ticipating European asset managers and owners seemed] to be made into
microfinance” needs to be understood this way.189

Although the WORLD ECONOMIC FORUM’s definition of impact investing, 
which was adopted for the purpose of this research, would not exclude certain 
microfinance instruments based on the investee to whom financing was 
granted, it still does not include all types of microfinance. In order to qualify 
as impact investment, the definition requires that the social or ecological im-
pact be actively measured.190 In comparison, the definition of microfinance 
does not require the active measurement of the impact it generates. Conse-
quently, no grant of microfinance that does not measure its impact would qual-
ify as impact investing. However, microfinance would be considered a sub-
category of impact investing only if and to the extent that the impact were 
measured. 

In summary, microfinance and impact investing are not the same, and the 
terms should not be used as synonyms. The concept of impact investing is 
much broader than just microfinance. On the other hand, as the discussion 
showed, not every microfinance investment qualifies as impact investing, alt-
hough many authors entirely included the former in the latter. Whether a mi-
crofinance investment falls within the scope of impact investing depends on 
the definition applied by the respective author, asset manager, etc. Acknowl-
edging that there is at least a significant overlap between impact investing and 
microfinance, it shall be left to others to develop a clear demarcation of the 
two concepts.

IV. Chapter Summary
Following the introduction and the historical overview, this chapter intended 
to define the term “impact investing” and to demarcate it from other SRI strat-
egies. As the discussion showed, several definitions have emerged. From a 
high-level point of view, all of them characterize impact investments as in-
vestments that intend to generate a positive impact alongside a financial return 

––––––––––––––
189 EUROSIF (2014), 25 [emphasis added].
190 See supra note 67.
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and that actively measure this impact. Despite the agreement on these charac-
teristics, the definitions deviate from each other when it comes to details. After 
evaluating these definitions, this research adopted the definition provided by 
the WORLD ECONOMIC FORUM, which defines impact investments as “invest-
ment approach that intentionally seeks to create both financial return and pos-
itive social or environmental impact that is actively measured.”191

When compared to other SRI strategies, it becomes apparent that impact in-
vesting is a distinct investment approach that combines several features of the 
other strategies. However, due to overlapping areas, grey zones, and the pos-
sibility of combining several strategies, a clear distinction is not always possi-
ble.

As far as microfinance is concerned, the discussion showed that it is not the 
same as impact investing and therefore should not be used as synonym. Alt-
hough there is some overlap, not all microloans qualify as impact investing. 
Despite the differences, microfinance is still considered the paradigm of im-
pact investing.

Following the terminological discussion in this chapter, the research goes on 
to discuss conflicting interests that might harm an impact investor. Economic 
behavioural theories will be particularly helpful to explain the interests of an 
impact investor as well as the risks it might face.

––––––––––––––
191 See supra note 42.
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Chapter 3: The Interests of Impact Investors and 
Potential Conflicts

I. Introduction
Similar to any other type of investments, impact investing is a risky business. 
An impact investor is required not only to be able, but also to be willing to 
take on risks. The risks associated with a particular impact investment depend 
on many different factors and may be completely different from another im-
pact investment. In particular, they depend on the asset class in which the in-
vestor finally invests. Furthermore, these factors may include the business sec-
tor, the economic and political environment in the countries the company is 
located or active in, the corporate form of the company, the behaviour of other 
shareholders, etc.

After having invested, the impact investor will try to make sure that the man-
agement of the investee company considers and respects its interests. When 
doing so, the investor will be guided by its intention to generate a positive 
impact alongside a financial profit. However, the defining characteristic that 
distinguishes an impact investor from any other investor, i.e. this double in-
tention, may be at the origin of conflicts of interests. Unless all parties involved 
have the mindset of an impact investor, some of them will lack at least one of 
these intentions. These parties then might try to pursue their own interests, 
which might conflict with the ones of the impact investor. Hence, different 
investment strategies and intentions may be harmful to impact investing.

In the following, after an overview regarding the interests of impact investors, 
the occurrence and resolution of conflicting interests will be discussed in de-
tail. Considering that conflicting interests are very often related to human be-
haviour, the research will elaborate on the economic theories of human behav-
iour in order to explain the occurrence of conflicts of interests an impact 
investor might face. These theories do not only provide information on the 
behavioural patterns of individuals, but also and particularly so, on the behav-
iour of individuals when combining their production factors with others. 
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II. The Interests of Impact Investors
The discussion of the definition of impact investing in Chapter 2 above has 
revealed an emphasis on the investor’s double intention to generate a positive 
social or ecological impact alongside a financial return. The mindset of an im-
pact investor is significantly different from the one of a traditional financial 
investor. However, regardless of these differences, due to the proximity of im-
pact investing and venture capital, one may also expect an overlap between the 
two mindsets. With the necessary amendments, the existing literature on ven-
ture capital investors might provide useful indications regarding the interests
of impact investors.

1. Positive Impact and Distributable Financial Profit

First to be mentioned is the interest to generate a positive social or ecological 
impact. Of equal importance is the interest to achieve a financial profit. Both 
are defining characteristics of impact investments and were discussed exten-
sively in the previous chapter.192

Moreover, the generation of a financial profit generally requires the operation 
of a commercial business (kaufmännisches Unternehmen).193 Hence, an im-
pact investor will only invest in a target that is allowed to operate a commercial 
business. The same business is intended to generate the positive impact.

Following from these interests, considering that the impact investor wants to 
receive a share of this profit, the company needs to be able to distribute the 
profit to its members or shareholders. Therefore, corporate organizations that 
are subject to restrictions on profit distribution or even an asset lock would not 
be suitable targets for an impact investor. One might argue that restrictions 
would not matter until a company generates profits, and even thereafter, com-
panies do not necessarily distribute dividends.194 For example, profits could 
be retained in order to finance further expansions of the business or acquisi-
tions. Although this might be true, as soon as constant cash flows regularly 

––––––––––––––
192 See supra notes 40 ff.
193 MEIER-HAYOZ/FORSTMOSER, § 4, note 2.
194 Regarding the intention of investors (particularly venture capital investors) to 
avoid a constant cash drain, see also FRICK, note 895.
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generate profits that could easily be distributed, the restrictions matter and 
might conflict with the investors’ interest to receive a share of the profit.195

For the avoidance of any doubts, receiving a financial profit requires that the 
aggregate amount of all payments to the investor exceeds the sum of the prin-
cipal investment amount plus the costs that occurred in connection with the 
investment (unless they are borne by another party). Otherwise, the investor 
would suffer a loss from the investment. In other, rather non-technical terms, 
the investor wants to receive its investment back plus an additional amount as 
profit that at least covers the costs.

2. Comprehensive Reporting

Since the impact investor wants to know whether its investment had the in-
tended effect,196 the investor will require the investee to implement a new, or 
modify its existing, reporting system in order to obtain information on the im-
pact generated. Such a reporting system will have to meet several require-
ments. First, and foremost, it needs to be able to measure the impact and to 
provide sufficient and reliable information on it. For certain investors, the im-
pact report forms the basis for their own reporting to their investors. In partic-
ular, it must provide evidence that the investment indeed caused the impact.197

Second, the reporting system needs to enable the investor to supervise the op-
erations of the business on a regular basis. The results presented in the annual 
year-end reports and statements depend on what happens during the year. In 
order to avoid negative surprises at the end of the year, the investor needs to 
know how the operational business of the investee is doing. Early warning 
signs of negative developments could become apparent even before something 
happens. The reporting should enable the investor to take appropriate actions 
to avert or at least to alleviate the negative consequences.198

––––––––––––––
195 MISSION ALIGNMENT WORKING GROUP, 9. NEWMARK/PENA, 61 ff., empha-
size the advantages of flexibility.
196 See supra notes 50 ff. and 83 f.
197 BUGG-LEVINE/EMERSON, 74 f. and 165; NEWMARK/PENA, 110 ff.; SOCIAL IM-

PACT INVESTMENT TASKFORCE, 30; WORLD ECONOMIC FORUM, 26.
198 GLADSTONE/GLADSTONE, 240 ff.; NEWMARK/PENA, 110.
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Third, some comparability of the reports of different impact providers will be 
required. Comparability permits the investor to evaluate the social or ecologi-
cal impact relative to other service providers. This is also to the benefit of 
future investors. The impact reports will form a basis for investment decisions. 
Comparability allows these future investors to determine the best-performing 
target relative to others. Better-performing service providers will be preferred 
investment targets and hence may attract more investors. This, in turn, has 
some advantages for the earlier investor. On the one hand, this additional fi-
nancing allows the service provider to expand its business. Depending on how 
it invested, the former impact investor would participate in the profit generated 
by such expansion without providing further financing itself, if it were willing 
to accept some dilution. On the other hand, it might simplify the earlier impact 
investor’s exit.199

Fourth, although detailed and timely reports are necessary, the reporting sys-
tem has to be affordable and manageable.200 Despite the importance of the re-
porting, it should not consume the entrepreneur’s entire time and efforts. The 
generation of a positive impact alongside a financial return remains the pri-
mary goal of the impact investor and its achievement depends on the efforts of 
the entrepreneur. A highly sophisticated reporting system could impose undue 
burdens on the investee and the entrepreneur. Some of these burdens could 
also be of financial nature. The incurrence of costs associated with the imple-
mentation and execution of an additional reporting system may be inevitable 
anyway. However, although the investor might accept a reduction of the finan-
cial profit due to these costs, it will be interested in reducing them to the min-
imum.201

Besides measuring and reporting on the social or ecological impact, like every 
investor, the impact investor requires information about the financial perfor-
mance of the company.

––––––––––––––
199 BUGG-LEVINE/EMERSON, 175; NEWMARK/PENA, 111; WORLD ECONOMIC FO-

RUM, 26; SOCIAL IMPACT INVESTMENT TASKFORCE, 28. NEWMARK/PENA, 112, 
also indicate that they applied their own reporting tool to evaluate potential in-
vestment targets.
200 Regarding the necessity, see generally GLADSTONE/GLADSTONE, 240 ff.
201 NEWMARK/PENA, 112; SOCIAL IMPACT INVESTMENT TASKFORCE, 30; WORLD 

ECONOMIC FORUM, 26.
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3. Consideration of Other Stakeholders’ Interests

Furthermore, the intention to generate a positive impact implies a broader in-
terest to avoid negative consequences. The generation of a particular social or 
ecological impact remains prevalent, but negative effects in other areas should 
not diminish or even eliminate such impact. This necessarily means that the 
overall impact of a service provider needs to be positive. In order to achieve 
this, the impact investor will require the investee to include the interests of 
other stakeholders such as the society, the employees, the environment, etc. in 
their decision-making process and report on the aggregate impact, not only on 
the particularly intended one.202 However, considering that the investor wants 
to receive a financial profit alongside an (overall) positive impact, it will re-
quire a balance of ecological, social, and business considerations. 

4. Support by Managers and Directors and Control Rights 

Taking into account the allocation of management powers within corporate 
organizations, it becomes obvious that others than the impact investor will 
likely be mandated to manage the business in a way that it generates a positive 
impact and a financial return. The investment’s success will depend on their 
business decisions. The same will provide the reports that are supposed to 
prove the business’ performance. Hence, in order to have its interests pro-
tected, the impact investor will be interested in the managing directors or part-
ners, the members of the board, and any other person involved in the manage-
ment either sharing the same interests or at least acting in its interests.

However, since conflict of interests may arise,203 impact investors usually 
want some control rights in order to protect and enforce their interests in case 
the behaviour of the managers threats to harm the investor’s interests. Such 
control rights may include, but are not limited to, representation on the man-
agement team, veto rights, voting thresholds, budget constraints (i.e. staged 

––––––––––––––
202 See e.g. NEWMARK/PENA, 26 ff. and particularly 81 ff.; SOCIAL IMPACT IN-

VESTMENT TASKFORCE, 18. Regarding the reporting on the aggregate impact, see 
MISSION ALIGNMENT WORKING GROUP, 12.
203 Regarding a detailed discussion of how conflicts of interests arise, see infra
notes 146 ff.
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investments), default clauses, and put options.204 At the same time, particularly 
with regard to impact investments in venture companies, the investor usually 
does not intend to acquire a controlling majority stake in order not to assume 
management control.205 The means available to exercise some control over the 
actions of the managers depend on the type of the investment and in what asset 
class it is made as well as on the corporate form and its size. Some of these 
control rights will be touched upon when discussing the corporate, contractual, 
and other legal aspects in Parts II and III.

Considering that directors are required to act in the best interest of the com-
pany and in accordance with its purpose,206 another option to protect at least 
the main interest of the impact investor, i.e. the double mission, would be to 
incorporate it into the company’s genome. Suppose that a company’s consti-
tutional documents stated this double mission as its purpose. In order to com-
ply with their corporate legal duties, the directors would be required to direct 
their efforts toward the achievement of both. The possibilities to incorporate a 
double mission statement as well as other duties of the manager related to the 
interests of the impact investor into the constitutional documents of companies 
will be discussed in detail in Part II.207

5. Exit Opportunities 

At one point in time, every investor intends to liquidate its investment success-
fully, meaning that it intends to receive its principal capital back plus a return. 
Of course, an investor may decide to leave its funds in the investee until its
decease. However, most, and probably all professional investors will liquidate 
their investments prior to that. The possible reasons for such liquidation are
legion, e.g. reallocation of assets after a change in the investment universe, 
default, disagreements, liquidity needs, expiry of the predetermined holding 
period, end of the lifetime of the investment fund, etc. As a rule of thumb, a 
venture capital investor intends to liquidate its investment after five to seven 
years, but no later than ten years after the investment, and buy out investments 
––––––––––––––
204 See e.g. FRICK, notes 194 ff., 980, and 1400 ff.; GLADSTONE/GLADSTONE, 
239 ff.; GOMPERS/LERNER, 155 ff.; NEWMARK/PENA, 57 f. and 117.
205 NEWMARK/PENA, 117; see further FREY, 35; FRICK, notes 963 and 1385; VON 

SALIS-LÜTOLF, notes 110 ff.
206 See art. 717 para. 1, art. 718a para. 1, and art. 812 para. 1 OR.
207 See generally MISSION ALIGNMENT WORKING GROUP, 5 and 7.
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after three to five years.208 BUGG-LEVINE/EMERSON suggested that impact in-
vestors need to have more patience than traditional investors until they may 
receive a profit.209 Having exit opportunities available is essential to every in-
vestor, also to impact investors. Therefore, traditional private equity and ven-
ture capital investors already include exit-related provisions in the transaction 
agreements.210

Among others, exit possibilities depend on the corporate form of the investee 
as well as on the type of investment. The exit of a member of a partnership is 
completely different from a shareholder leaving a company limited by shares. 
These differences significantly influence the available exit strategies. Moreo-
ver, equity and debt investments may not necessarily be liquidated the same 
way. In practice, private equity and venture capital investors focus on one of 
the following exit opportunities: (i) sale of the entire company to a third-party
buyer (“Trade Sale”), (ii) sale of the investor’s securities to a third party (“Sec-
ondary Sale”), (iii) sale of the investor’s securities back to the company 
(“Company Buy-Back”) or other members or shareholders, (iv) an initial pub-
lic offering (“IPO” or “Going Public”), and (v) dissolution and liquidation of 
the company (“Liquidation” or “Write-Off”).211

In principle, these exit options could also be relevant to impact investors, even 
the listing on a stock exchange. Hence, some proponents of hybrid corporate 
forms request that they need to be able to be listed.212 As to impact investments 
in Switzerland, it will be important that the investee corporate form generally 
allows for several promising exit options. It will not be necessary to allow for 

––––––––––––––
208 FRICK, note 1170 with further references; GLADSTONE/GLADSTONE, 8; 
GRONER, 16.
209 BUGG-LEVINE/EMERSON, 74. GLADSTONE/GLADSTONE, 8, mentioned that 
revolutionary products, i.e. products that change the way of living on the earth, 
may take longer to become profitable.
210 FREY, 35 f.; FRICK, note 1168; GLADSTONE/GLADSTONE, 9; NEWMARK/PENA, 
117; TAISCH/TROXLER, 409. See further KUNZ (2012), 16.
211 See generally with further references FRICK, note 1171. With regard to US 
bankruptcy laws, GLADSTONE/GLADSTONE, 276 and 291 f., mentioned reorgani-
zation under bankruptcy proceeding as further, but not recommendable exit op-
tion. 
212 See generally NEWMARK/PENA, 119 f. With regard to the possibility of hybrid 
corporate forms to be listed on a stock exchange, see e.g. SOCIAL IMPACT IN-
VESTMENT TASKFORCE, 13.
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all potential exit strategies, but provisions that heavily restrict either the avail-
ability or the feasibility of these strategies will not be in the impact investor’s 
interest. In addition, the transaction agreements need to include provisions 
with regard to the liquidation of the investment.

6. Impact beyond the Investor’s Exit

While all impact investors care about the investee’s dedication with regard to 
the dual mission, some even want to ensure that the investee remains commit-
ted after the investor exited the deal. On one side, especially if it is independent 
of the investors’ and managers’ intention, the long-term commitment serves 
as an indicator for impact investors to identify eligible investment targets. In a 
world still dominated by the dichotomy of for-profit and non-profit organiza-
tions, such commitment would prove the social mission of a for-profit organ-
ization to a broad array of potential (critical) investors. If proving the dual 
mission dedication of organizations to potential impact investors attracted a 
greater number of them to the impact investing sector, liquidating an invest-
ment would become easier due to the higher number of market participants. 
On the other side, a change in the investee’s mission after the investor liqui-
dated its investment could result in the investor itself being accused of a lack 
of commitment, thereby threatening its reputation as respectable impact inves-
tor. Locking in the double mission, as discussed in the previous section, could 
also work as protection for the long term. In particular, the impact investor 
would not have to ensure that the investors and managers that remain with or 
join the investee after the former’s exit continue to pursue the double mis-
sion.213

III. Conflicting Intentions: Theories on Human Behav-
iour

After having discussed the double intention of impact investors and some fur-
ther interests, we now turn to the question why these particular interests could 
be potential causes for conflicts. In order to answer this question, this thesis 
will elaborate on the economic theories on human behaviour. These theories 
help us understand how humans determine what they want and how they be-
have when combining forces with others for joint productions.

––––––––––––––
213 MISSION ALIGNMENT WORKING GROUP, 3 and 7.
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1. New Institutional Economics

The theories discussed hereinafter are part of the New Institutional Economics. 
The concept developed as a general critique of the Neoclassical Theory of 
Economics that has been predominant so far.

Although sometimes referred to as the theory of the firm, the Neoclassical 
Theory tries to explain how markets work and why the price of a particular 
good will be determined by the equilibrium of supply and demand. The intel-
lectual construct of perfect competition, which helps deliver these explana-
tions, rests on several assumptions regarding the market’s characteristics. 
Among others, it assumes that all market participants are fully informed about 
the terms and conditions of all transactions, that neither entering the market 
nor obtaining information nor doing transactions is associated with costs, and 
that all market participants (i.e. households and firms) decide and act effi-
ciently, rationally, and in their own self-interest to maximize their profit.214

The last assumption supposes that the internal organization of the market par-
ticipants is irrelevant. It describes the market participants as rational entities 
that seek to maximize their respective profit.215

The New Institutional Economics disagrees with most of these assumptions 
and qualifies them as unrealistic. Among others, it emphasizes that neither 
participating in a market nor doing transactions are free of charge, but always 
associated with costs. These costs highly influence a human being’s decisions 
and behaviour. On the one hand, doing transactions requires, among others, 
searching for contractual parties, obtaining information, negotiating contracts, 
and enforcing rights. Each imposes costs on the market participants. On the 
other hand, there are the costs of creating, operating, amending, and preserving 
an organizational structure with the purpose to engage in market transactions. 
Although transaction costs cannot be completely avoided, by considering and 
comparing transaction costs and adapting the business model accordingly, 
market participants can try to minimize them.216

––––––––––––––
214 See e.g. MERCURO/MEDEMA, 20; regarding transaction costs see RICHTER/FU-

RUBOTN, 14.
215 See DEMSETZ (1983), 378; JENSEN, 1; MERCURO/MEDEMA, 20.
216 RICHTER/FURUBOTN, 14 ff. and 53 ff.
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Furthermore, it argues that market participants and particularly companies 
cannot be seen as efficient, profit-maximizing “black boxes”. Rather, in its 
view, a company is a complex organization in which conflicting interests of 
individuals have to be brought into equilibrium.217 However, a homogeneous 
theory of the firm has not emerged yet. Focusing on the individuals within a 
company and their interactions, scholars have developed several separate the-
ories that try to explain these interactions gradually.218 In the following, the 
research will touch upon some of the theories that are helpful to explain why 
deviating interests might be harmful for an impact investor.

2. Theory of Bounded Rationality

Probably the most fundamental block of theory on human behaviour is the one 
developed by SIMON. The origin of this theory is a critique on the Neoclassical 
Economics’ assumption that individuals are fully informed and that they act 
rationally and efficiently to maximize their profit.219

According to SIMON, decision making consists of (i) determining all alterna-
tive courses of actions, (ii) determining all consequences of each alternative, 
and (ii) comparatively evaluating all available sets of consequences. However, 
he argues, knowing all alternative strategies and all their consequences will 
not be possible.220

Knowing all possible alternatives would require that the individual knows all 
relevant factors and details of any given situation. However, the number of 
alternatives is simply too great and the amount of information too large for an 
individual to be fully conceived. Hence, an individual will not know all avail-
able alternative courses of action.221

As to knowing all consequences, SIMON argued that it is impossible for an 
individual to know all consequences that follow upon a particular course of 

––––––––––––––
217 See e.g. DEMSETZ (1983), 378; JENSEN, 134 f.; JENSEN/MECKLING, 306 f.; 
MECKLING, 557.
218 RICHTER/FURUBOTN, 502 ff.
219 See supra footnote 214. See also RICHTER/FURUBOTN, 4.
220 SIMON, 77.
221 SIMON, 92 ff.
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action and the probability of their occurrence. Considering that the conse-
quences will materialize in the future (if at all), an individual may only form 
expectations of these consequences. Otherwise, if all future consequences 
were known, they would determine the present behaviour, which SIMON char-
acterized as sort of “reverse causality”. Therefore, an individual may only form 
a more or less educated expectation of a future consequence, but it will never 
know it.222

In conclusion, it becomes apparent that the decision-making process of hu-
mans falls short of being objectively rational. Individuals will know neither all 
available alternatives nor all the consequences following upon them. The third 
step in the decision-making process, the comparative evaluation of the conse-
quences of each alternative, will be limited accordingly.

3. Concept of the Resourceful, Evaluating, and Maximizing 
Man

SIMON showed that an individual is not capable of knowing all available alter-
natives, their consequences, and the probability of their occurrence. However, 
his theory does not elaborate on the selection or evaluation process. The indi-
vidual is required to make decisions and select one of the alternatives available 
of which he or she is aware. The concept of the resourceful, evaluating, and 
maximizing man (short REMM) invented by MECKLING and further devel-
oped by JENSEN/MECKLING provides another model to understand human be-
haviour. For the purpose of this research, this model shall form the basis of the 
discussion following hereinafter.223

MECKLING’s model is based on three fundamental assumptions. First, an indi-
vidual is resourceful. He or she is able “to conceive of changes in [his or her] 
behavior and [his or her] environment” and to predict their consequences. The 
ability to foresee these consequences enables the individual to adapt his or her
behaviour accordingly. Despite having bounded rationality, by reasoning 
about changes in behaviour and the environment, an individual may learn of 
new alternatives. However, this is not limited to a passive learning experience. 

––––––––––––––
222 SIMON, 78 and 93 ff.; see also RICHTER/FURUBOTN, 4.
223 Other sciences have developed their own behaviour models for individuals. 
MECKLING, 552 ff., mentioned the sociological, psychological, and political 
models.
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Although he or she will never know all available alternative courses of action, 
an individual seeks to create additional alternatives.224

Second, human beings are evaluators. They care about everything (health, 
knowledge, weather, rules of conduct, reputation, etc.) and assign a value to 
each good or alternative of action. According to MECKLING, “[e]valuation is a 
conscious activity which involves conceptualizing courses of action and their 
consequences.” The valuation of a good or alternative is essentially relative 
since it depends on other rights, goods, and options the individual already en-
joys and on the personal preferences, the moral values system, the interests, 
and the desires of any given individual. An additional unit’s value decreases 
as the individual obtains more units of the same good because the additional 
utility decreases while the costs of obtaining another unit usually remain the 
same. Moreover, as the set of rights, goods, and alternatives may change over 
time, individuals need to re-evaluate each item on a regular basis. Following 
these re-evaluations, they again have to decide what course of action is appro-
priate.225

Third, considering that more value is usually preferred to less value, an indi-
vidual strives to maximize his or her utility. As to the utility, while financial 
benefits surely enter an individual’s utility calculation, they are not the only 
ones. According to ALCHIAN/DEMSETZ, non-pecuniary factors such as “leisure 
[also enter] a person’s utility function.”226

This third assumption is subject to some limitations. On the one hand, being 
aware that an individual will never be able to know all alternative courses of 
action due to having bounded rationality, and that he or she cannot assign a 
value to unknown alternatives, the aggregate utility attainable by an individual 
will always remain limited. On the other hand, doing transactions is not free 
of charge.227 Costs always occur and need to be considered when determining 
the aggregate utility. Furthermore, since a REMM is willing to substitute 

––––––––––––––
224 MECKLING, 549; see also JENSEN, 14. Referring to “docility”, SIMON, 97 ff., 
already acknowledged a human being’s learning capacity. As far as the bounded 
rationality is concerned, see supra note 151 ff.
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227 See supra note 149 f.
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goods or to sacrifice one alternative for the benefit of another, the individual 
may not be able to enjoy the utility of both alternatives.228 Finally, legally or 
morally imposed obligations limit an individual’s ability to maximize his or 
her utility. Individuals need to take into account negative consequences such 
as payments of damages, fines, damaged reputation, or loss of business oppor-
tunities in their cost-benefit analysis.229 However, although an individual will 
never be able to reach the maximum utility, he or she will constantly strive for 
it.230

In consequence, and contrary to what has been proposed by the psychological 
model of human behaviour, individuals are not driven by needs and do not 
strive to satisfy them.231 Due to their evaluating and utility maximizing nature, 
individuals are willing to substitute a small amount of one good with a suffi-
ciently large amount of another good that increases aggregate utility.232 How-
ever, by sacrificing one good, individuals are not able (any more) to satisfy the 
need for which their acquired such a good. Therefore, sacrificing a good es-
sentially means waiving the satisfaction of the need related to that good.233

As far as impact investments are concerned, several consequences may be de-
duced from the REMM concept. First, it reveals that all investments involve 
several REMMs. As discussed earlier, every investment involves several per-
sons.234 Even if all external advisors were left out and only the parties to an 
investment remained, there would still be more than one individual. The sim-
plest form of investment where one individual gave money to another with the 
expectation to receive back the same amount plus an additional amount as 
profit would still involve two persons. According to MECKLING’s concept, 

––––––––––––––
228 See FRICK, note 135.
229 MERCURO/MEDEMA, 308; see also FRICK, note 137 ff.
230 MECKLING, 549.
231 JENSEN, 17. The psychological model argues that (i) an individual constantly 
strives to satisfy needs, (ii) these needs are arranged hierarchical, and (iii) more 
pre-potent needs are addressed prior to less basic needs (MECKLING, 554 ff.; see 
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232 MECKLING, 548.
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every individual is a REMM.235 Thus, every investment involves several 
REMMs.

Second, each REMM has his or her own set of values, interests, and desires 
and defines the utility function accordingly.236 Hence, what is included in one 
individual’s utility function may be more or less significantly different from 
another’s function. In addition, even if the same items were included in several 
utility functions, they would not necessarily need to be valued the same.

It follows from the first discovery that each REMM participating in an invest-
ment determines his or her own utility function that differs more or less sig-
nificantly from the functions of the other REMMs involved. Since an impact 
investor intends to generate a positive impact alongside a financial profit, both 
these goals will enter the utility function. However, another participant’s util-
ity function does not necessarily need to include the generation of a positive 
impact. For example, another person could value financial profits more highly
than social or ecological performance. Furthermore, REMMs participating in 
an impact investment intend to maximize their own utility, and they adapt their 
behaviour accordingly. This might lead to conflicts. As to the structuring of 
impact investments, the corporate form and the contractual documents have to 
address these conflicts.

Third, considering that a REMM’s interests and values and therewith his or 
her utility function may change over time,237 the interests of participants in an 
impact investment and their behaviour may change after the investment was 
made. This would be the case even if the interests of all participants were 
aligned at the time the investment was made. Ideally, the corporate and con-
tractual documents already foresee potential changes and contain provisions 
that cater for any situation. However, as will be discussed in the next section, 
this will never be the case.

––––––––––––––
235 MECKLING, 557: “This means viewing the firm as an assemblage of 
[REMMs] where conflicting interests are brought into equilibrium in a complex 
process.” In general, any form of cooperation involving more than one individual 
would have to be considered as assemblages of REMMs. As far as the problem 
of contradicting interests is concerned and how interests could be aligned, see in-
fra notes 191 ff.
236 See supra notes 158 ff.
237 See supra notes 158.
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4. Opportunistic Behaviour

Although humans are resourceful and constantly trying to create new alterna-
tive courses of action, their rationality remains bounded.238 This bounded ra-
tionality prevents human beings not only from recognizing all alternatives 
available to them, but also from foreseeing all possible courses of action of 
other individuals. This particularly applies to alternatives that occur in the fu-
ture following a change of interests and, related thereto, a newly determined 
utility function of another individual. Therefore, especially mid- and long-term 
contracts (and corporate documents) rarely cater for all possibilities and are 
very likely incomplete.239 Unless the contract or corporate document was left 
incomplete on purpose, this incompleteness will grant other individuals some 
unintended leeway to determine their course of action.240

Considering that, according to MECKLING’s concept, individuals always strive 
to maximize their own utility, it has to be expected that if granted leeway re-
garding their conduct, individuals will behave opportunistically and exploit 
this leeway for their own benefit. Such opportunistic behaviour will not only 
include active forms of deceit (e.g. fraud, lying, etc.), but also more subtle and 
even passive forms (e.g. not declaiming one’s true intentions, not clarifying an 
uncertainty, etc.). An individual would only refrain from acting opportunisti-
cally if the hypothetical aggregate costs of such behaviour exceeded the bene-
fits. The costs to be considered include all negative consequences imposed by 
legal or societal norms, regardless whether financial or non-pecuniary in na-
ture. However, particularly societal norms may not be sufficient to prevent 
individuals from behaving opportunistically.241

As was shown above, several REMMs participating in an impact investment 
do not necessarily define their utility functions identically. In addition, the 
content of each utility function may change as time passes by.242 Due to the 
participating individual’s bounded rationality, the parties to an impact invest-
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ment will not be able to foresee enough contingencies in the transaction docu-
ments to cater for all possible situations that may occur in the future. The trans-
action agreements are likely to be incomplete. This poses a risk to the impact 
investor. Other parties to the transaction agreements who do not share the same 
or at least a similar understanding of utility may try to use the leeway granted 
by incomplete agreements for their own benefit. For example, assume that a 
manager’s compensation depended on the financial profit only. Assume fur-
ther that the financial profit of the company could be significantly increased 
by abolishing the protection measures that have been adopted for the benefit 
of an environmentally friendly production upon request by the impact investor. 
A manager who preferred a higher financial salary to a lower salary associated 
with an environmentally friendly production would have an incentive to abol-
ish these protection measures. The property rights theory provides another ex-
planation for such behaviour.

5. Property Rights Theory

In 1967, as a basis for his property rights theory, DEMSETZ invented the con-
cept of externalities. He defined externality as a “concept [that] includes ex-
ternal costs, external benefits, and pecuniary as well as nonpecuniary external-
ities.” Every positive or negative consequence of a particular interaction that 
benefited or harmed one or several persons not being a party to that interaction 
is considered an externality.243 For example, if someone decided to plow the 
snow from a public street in order to increase the safety of his or her driving, 
everybody else using the same street would benefit as well. The increased 
safety would be an external benefit.

In order to internalize these external effects, i.e. to ensure that only the inter-
acting parties benefit from or bear the costs of the interaction, society devel-
oped property rights, particularly private property rights. In an economic 
sense, property rights include any rights and entitlements associated with a 
particular good granted by laws, contracts, traditions, customs, morals, and 
other sources of a society. However, rather than defining the “relations be-
tween men and things, [property rights specify] the sanctioned behavioral re-
lations among men that arise from the existence of things and pertain to their 
use.” In other words, they prescribe what one may do or not with a certain 
good with regard to others and what the costs of their non-observance would 
be. Contentwise, a property right may include using a good, generating and 
––––––––––––––
243 DEMSETZ (1967), 348.
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keeping profits by using it, altering or modifying its form or substance, or dis-
posing of it. The latter includes any way of disposal, such as selling, renting, 
lending, or donating it. Rather than just a single right, a bundle of property 
rights is usually attached to a particular good. Each property right has its own 
value and may be exchanged and transferred independently, although relating 
to the same good. For example, one may transfer the right to use a good while 
keeping the right to sell and transfer it. The value of each a good and a trans-
action with regard to such good depends on the number of property rights at-
tached to the good or conveyed in the transaction, respectively, and their 
value.244

Considering that property rights may be separated from each other, one or sev-
eral persons may own property rights in the same good. Besides state or gov-
ernmental ownership, DEMSETZ distinguished two paradigm forms of owner-
ship. In case of communal ownership, several persons own, and may exercise, 
property rights in a particular good. In contrast, if only one person held the 
entire bundle of property rights in a good, such form of ownership would be 
referred to as private ownership.245

As to communal ownership, since several persons are involved, exercising a 
property right might affect all other property right holders. Due to the utility-
maximizing nature of humans,246 all property right holders will try to maxim-
ize their utility. Some (negative) consequences related to the exercise of the 
property rights (e.g. attrition or decrease of the good’s value) would affect all 
holders rather than only the acting property right holder. In addition, a property 
right holder’s efforts in favour of the good (e.g. measures to prevent attrition) 
would benefit other property right holders. In short, externalities may occur.247

If it were possible to detect and measure negative external effects and allocate 
them to a particular person, this person could be held liable for all costs in-
curred in connection with his or her behaviour. In case of positive externalities, 

––––––––––––––
244 DEMSETZ (1967), 347 f., 350 ff.; FURUBOTN/PEJOVICH, 1139 [emphasis in 
original]; TIETZEL, 210.
245 DEMSETZ (1967), 354.
246 Regarding the concept of the resourceful, evaluating, and maximizing man, 
see supra notes 156 ff.
247 DEMSETZ (1967), 354.
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the person having caused these externalities could claim remuneration for all 
benefits others enjoyed.248

However, if this were not possible, each person holding property rights in the 
same good would have an incentive to exploit his or her property rights. Con-
sidering that the negative consequences of the exploitation would not be borne 
by the perpetrator, the benefits would exceed the costs. In addition, every prop-
erty right holder would be incentivized to benefit from others’ efforts without 
bearing a pro rata share of the costs. Of course, by agreement, all right holders
could agree to restrict their usage in order to prevent over-exploitation, and the 
compliance with such agreement could be policed and enforced. However, 
both reaching an agreement and policing it are associated with costs to be taken 
into account.249

Therefore, DEMSETZ argued, there is a tendency toward private ownership. If 
only one person owned a particular good (i.e. all property rights in this good), 
this person would benefit from all efforts undertaken in favour of this good. 
Moreover, this person could collect all profits since nobody else would be en-
titled to them. The owner would bear all costs and enjoy all benefits resulting 
from exercising the property rights. Since negative and positive consequences 
would foremost affect the owner, most externalities would be internalized. The 
remaining externalities could be reduced by agreement. The conclusion and 
policing of such agreement would be much less cumbersome compared to 
communal ownership since only some owners were involved.250

As DEMSETZ acknowledged himself, this tendency seems to be at odds with 
the development of (widely held) companies. He recognized three legal mod-
ifications to property rights that intend to alleviate the negative externalities of 
this form of communal ownership. First, in order to reduce the costs of deci-

––––––––––––––
248 ALCHIAN/DEMSETZ, 780.
249 DEMSETZ (1967), 354 f.
250 DEMSETZ (1967), 355 ff.
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sion making, the governance of a company is delegated to a smaller manage-
ment group.251 Second, the liability of shareholders has been limited.252 Third, 
shareholders may freely transfer their interest in a company if they do not agree 
anymore with the decisions made by the managing group.253 Whether this is 
the true explanation for the exception to the general property rights theory or 
not shall not be subject of this research. Other explanations for why people 
combine their production factors and organize themselves in a corporate form 
may be valid as well. For example, the benefits of combining production fac-
tors in a company, i.e. the reduction of costs resulting from market transac-
tions,254 might exceed the negative consequences of communal ownership. 

As far as impact investments are concerned, in order to avoid externalities, the 
property rights theory suggests that it would be best for an impact investor to 
own (directly or indirectly) all production factors and to manage them itself. 
Indirect ownership would mean that the impact investor owned and managed 
the corporate form that held all property rights in the production factors. How-
ever, in these cases, the impact investor would no longer remain a mere inves-
tor. The investor would rather become an entrepreneur in its own right.

Considering the interests of impact investors, this seems quite unrealistic. An 
impact investor intends to provide financing to an organization with the pur-
pose to generate an overall positive impact alongside a financial return, to en-
sure that the organization maintains its dedication even after the investor’s
exit, and then to liquidate the investment with a profit after a predetermined 
holding period.255 Although impact investors (like other investors) will require 
some control rights over the management, and despite the fact that impact in-
vestments might require “more hands-on work” than traditional venture capital 

––––––––––––––
251 In Switzerland, the governance of a company is delegated to the board of di-
rectors in case of a corporation (art. 716 para. 2 and 716a para 1 OR) and, unless 
the members decide to manage the company themselves, to the managing direc-
tors in case of a limited liability company (art. 810 para. 2 OR).
252 See e.g. art. 680 para. 1 and art. 794 OR.
253 See e.g. art. 684 para. 1 OR. See generally DEMSETZ (1967), 358 f.
254 As far as the reasons for the emergence of firms are concerned, see generally 
COASE, 390 ff.
255 See supra notes 129f., 138 and 142 ff.
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investments,256 the investor will not engage in a decisive manner in the man-
agement.257 Management representatives of the investor may participate in 
passing resolutions, but unless qualified majority thresholds or veto rights are 
in place, the investor representative per se is unlikely to have the determining 
vote. In particular, an investor hardly intends to assume the role of the owner 
and sole manager of a business.258 Except for veto rights with regard to major 
policy decisions, besides other owners, an impact investor participates in and 
contributes to a business with financing and very likely advice in financial, 
marketing, production, and other matters.259

In non-legal terms, several owners will hold property rights in the business and 
its production factors, and externalities may occur.260 Given this form of com-
munal ownership, two consequences may be drawn for an impact investment. 
First, legal provisions governing the corporate form may already reduce exter-
nalities. Depending on the corporate form, the impact investor will receive a 
different level of protection. Such protection does not need to be included in 
the investment agreements, which in turn reduces the negotiation costs. Sec-
ond, the transaction agreements and particularly the shareholders’ agreement 
need to cater for the externalities that remain.261

––––––––––––––
256 See supra notes 139 ff. and NEWMARK/PENA, 13 and 85. See further GLAD-

STONE/GLADSTONE, 239 ff.
257 NEWMARK/PENA, 117, emphasized that they intentionally did not acquire 
more than 20 percent of any company they invested in in order not “to exert 
management control.”
258 GOMPERS/LERNER, 156, emphasize that venture capital investors will try to 
bring in other investors instead of investing alone. NEWMARK/PENA, 20, also 
tried to syndicate their investments due to an internal restriction that their invest-
ment may not exceed 50 percent of the financing sought by a project or com-
pany.
259 GLADSTONE/GLADSTONE, 239 f.
260 See supra note 172. 
261 As far as private equity investments are concerned, FRICK suggested that re-
quiring the manager to participate as co-owner in the investee helps internalize at 
least some of the externalities since the manager will bear the costs of his or her 
behaviour pro rata to the share in the investee company (FRICK, note 172). In my 
opinion, whatever merits such participation may have, it does not help internalize 
externalities. Considering that the theory of property rights indicates that the 
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Despite the advantages of private property rights, people tend to combine pro-
duction factors in some sort of communal ownership. How joint production 
activities are organized is the subject of two other theories, i.e. the theory of 
agency relationships and the team production theory. The former theory elab-
orates on situations where ownership and control are separated and an agent, 
i.e. the managers of a company, is acting on behalf of the principal, i.e. the 
company’s owner. In these situations, several persons hold property rights in 
the same good. The team production theory developed by ALCHIAN/DEMSETZ, 
to which we will turn later, tries to explain how collective production is super-
vised in order to avoid externalities.

6. Agency Relationships

Although the literature on agency relationships developed independently, 
some of the theory’s issues are similar to the ones of the property rights theory. 
In addition, it shares some similarities with the shirking problem of the team 
production theory.262 When people join in a cooperative endeavour, property 
rights in the production factors will be split and partially transferred to other 
persons. Consequently, whether a particular production factor will be used ef-
ficiently and in the interest of the person that contributed it (and others’) or not 
essentially depends on the acting person.

Agency relationships are defined as “contract under which one or more per-
sons (the principal(s)) engage another person (the agent) to perform some ser-
vice on their behalf which involves delegating some decision-making author-
ity to the agent.”263 In other words, agency relationships exist where control 
over a good is separated from its ownership, and the welfare of one person (the 
principal) depends on the behaviour of another. It is not required that principal 
and agent status are clearly defined and separable. For example, in situations 
of cooperative endeavours where the group’s and hence, each individual’s suc-
cess depends on how the communally owned production factors are used by 
the others, every individual is principal and agent at the same time with regard 

––––––––––––––
fewer people hold property rights in a particular good the easier it becomes to re-
duce or avoid externalities at low costs, adding an additional owner seems to be 
self-defeating.
262 JENSEN/MECKLING, 308 f. Concerning the team production theory, see infra
notes 191 ff.
263 JENSEN/MECKLING, 308; RICHTER/FURUBOTN, 173.
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to other members of the group.264 The literature on theories of the firm consid-
ers the relationship between shareholders and the board of directors to be an 
example of an agency relationship, with the directors being the shareholders’ 
agents.265

Considering that both or all parties to an agency relationship will be resource-
ful, evaluating, and maximizing people, they will all try to maximize their own 
utility. The agent, however, is supposed to maximize the principal’s utility. 
The theory of opportunistic behaviour suggests that in case of a conflict be-
tween the agent’s interests and the ones of the principal, the agent will prefer 
its own interests.266

In order to protect its interests, the principal has two options. On the one hand, 
the agent could be given incentives to safeguard the principal’s interests. On 
the other hand, the principal could monitor the agent. Furthermore, the agent 
might be interested to ensure that it will not harm the principal’s interests and 
that the principal fulfills its part of the contract. To this end, the contract could 
prescribe in detail what the agent is allowed or even required to do and what 
not. However, all that is associated with costs that have to be borne by the 
principal and the agent. These agency costs consist of (i) monitoring costs in-
curred by the principal, (ii) bonding costs of the agent, and (iii) the residual 
loss, which is defined as the difference between the principal’s hypothetical 
welfare if there were no monitoring costs and the actual welfare. In this con-
text, monitoring is not only limited to observing the agent, but also includes 
further efforts by the principal to control the agent. Such efforts may be budget 
constraints, remuneration agreements, instructions, etc.267

An impact investor may encounter agency relationships in which it is directly 
involved on several levels. First, unless the investor acquires the absolute ma-

––––––––––––––
264 JENSEN/MECKLING, 309.
265 See e.g. JENSEN, 48; JENSEN/MECKLING, 309; RICHTER/FURUBOTN, 174. Con-
tra e.g. BLAIR/STOUT, 250 f. and 269. BLAIR/STOUT’s concept will be discussed 
in more detail below (see infra notes 199 ff.).
266 JENSEN, 47 f.; JENSEN/MECKLING, 308; RICHTER/FURUBOTN, 174. Regarding 
the REMM concept, see supra notes 156 ff., and regarding the theory of oppor-
tunistic behaviour, see supra notes 166 ff.
267 JENSEN/MECKLING, 308; RICHTER/FURUBOTN, 177. See also BLAIR/STOUT, 
259.
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jority of voting rights necessary to determine the outcome of all votes, the suc-
cess of the investment will partially depend on the voting behaviour of other 
shareholders. Considering that all shareholders will try to maximize their per-
sonal utility, other shareholders will exercise their voting rights accordingly. 
If their interests deviated from those of the impact investor, they could try to 
influence the directors to the end that they prioritize their interests when mak-
ing business decisions. At worst, they could convince the directors to focus on 
the maximization of the financial profit only, which would be completely con-
trary to the interests of the impact investor.

Second, the success of the impact investment further depends on the behaviour
of the directors and the managers of the company. Being REMMs themselves, 
each will try to maximize his or her own utility and thereby might harm the 
interests of the investor. For example, if compensated with a fixed salary, the 
manager or director would have no incentive to work more or harder than what 
is necessary to earn that salary. Since non-pecuniary factors such as leisure 
also enter a person’s utility function, a manager or director might reduce his 
or her work efforts until they cannot be reduced any further without risking 
losing salary.268 However, from the impact investor’s point of view, every di-
rector and manager is supposed to make best efforts toward the generation of 
a positive impact alongside a financial profit. 269

Performance-related remuneration might incentivize directors and managers 
to act in accordance with the interests of the investor. In case of an impact 
investment, the remuneration scheme should correlate to both the financial 
performance and the positive impact to be generated. If the remuneration only 
depended on the financial profit, the directors and managers would focus on 
maximizing the financial performance, which would infringe the interests of 
the impact investor.

Third, FRICK suggested that there will be an agency relationship between debt 
and equity investors. He argues that while the maximum loss of both debt and 
equity investors is limited to what each invested, only the equity investors 
would benefit from the profit generated by the company. This would result in 
the equity investor’s willingness to take on additional risks by encouraging the 
company to engage in risky businesses and projects.270 Although this is true as 

––––––––––––––
268 Regarding the content of the utility function, see supra note 159.
269 See supra notes 139 ff.
270 FRICK, notes 187 ff.
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far as companies limited by shares are concerned, this might not be the case 
with regard to partnerships. While the loss of debt financing providers would 
still be limited to the investment, the partners (with unlimited liability in case 
of a limited liability partnership) would be personally, jointly and severally 
liable for all debts and liabilities of the partnership.271 Due to this unlimited 
personal liability, (general) partners in a partnership are likely to refrain from 
engaging in high-risk projects. From that point of view, the interests of credi-
tors would be better protected than if they invested in a company limited by 
shares.

FRICK’s other argument is more convincing. He argued that a principal agent 
relationship exists between debt and equity investors since only the latter ob-
tain participation rights with their investment. While equity investors acquire, 
among others, voting and other participation rights with their investments, debt 
investors will have no (or at least fewer) opportunities to influence the course 
of business.272 Again, equity investors presumably will exercise their partici-
pation rights to maximize their own utility.273 As far as impact investments are 
concerned, the interests of the impact investor might deviate from the ones of 
other (debt or equity) investors. Whether the impact investor becomes the prin-
cipal or the agent depends on how it invests.274 A debt investment would put 
the impact investor in the position of a principal. The investor therefore would 
depend on the actions of the equity investors (and, of course, the directors) as 
its agents. If it were an equity investor, it would instead become the agent and 
hence, and due to its participation rights, would be less dependent on others 
(except for other equity investors, the directors, and the managers). On the 
other hand, in order to avoid the withdrawal of the debt financing, the impact 
investor might be interested in clarifying the permitted or even required ac-
tions with the most important creditors.

––––––––––––––
271 Art. 544 para. 3, art. 568 para. 1; MEIER-HAYOZ/FORSTMOSER, § 12, notes 31 
and 69, § 13, notes 21 and 35 ff., and § 14, note 22.
272 FRICK, note 188. Regarding participation rights of equity investors, see e.g. 
art. 534 para. 1, art. 692 para. 1 and 2 OR.
273 See supra note 185.
274 As discussed earlier, impact investments may be made in any asset class, i.e. 
as either debt or equity investment (see supra notes 108 f.).
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In conclusion, all parties involved in these principal agent relationships will 
have an incentive to ensure that the agent acts in accordance with the princi-
pal’s interests, in particular the principal of the respective relation. How this 
can be achieved will be discussed in Parts II and III. The transaction agree-
ments seem to be the appropriate place to address these concerns.275 However, 
due to the bounded rationality of the involved parties, it will not be possible to 
write a complete contract that contains enough contingencies for all possible 
situations.276 Furthermore, relationships within a corporate organization might 
be much more ambiguous, and the roles of the principal and the agent cannot 
be easily assigned to one party or another.277 The team production theory tries 
to provide a solution that caters for all these issues.

7. Team Production Theory

7.1 The Original Theory

ALCHIAN/DEMSETZ characterize an economic organization in which produc-
tion factors are combined as team. Team production, then, is defined as “pro-
duction in which 1) several types of resources are used[,] 2) the product is not 
a sum of separable outputs of each cooperating resource[, and] 3) not all re-
sources used in team production belong to one person.” As a particular prob-
lem with team production, they emphasize the difficulties of measuring the 
marginal productivity of each team member. Detecting, observing, and sanc-
tioning or rewarding each team member’s contribution would be associated 
with significant costs, if it were possible at all. In conclusion, if a team member 
reduced his or her productivity, the team’s aggregate productivity will de-
crease as well, but due to the monitoring difficulties, the shirking team member 
cannot be easily detected and held responsible.278

––––––––––––––
275 According to JENSEN/MECKLING, 308, the individual behaviour of persons in-
volved in an organization will depend on the contracts containing respective pro-
visions.
276 See supra note 166 and RICHTER/FURUBOTN, 179. With regard to debt financ-
ing, see JENSEN/MECKLING, 338.
277 BLAIR/STOUT, 259.
278 ALCHIAN/DEMSETZ, 779 f.
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As discussed earlier, not only financial profit enters a person’s utility function, 
but also other, non-pecuniary benefits such as leisure.279 In case of team pro-
duction, where it is at least very difficult to monitor each team member’s 
productivity, each team member has an incentive to shirk. Since members can-
not be held responsible for shirking, the entire team would bear the negative 
consequences.280

Competition partially alleviates the shirking problem. On the one hand, market 
competition provides some sort of monitoring. If detected, shirking team mem-
bers could be replaced by external input owners who offer either better service 
at the same costs or the same service at lower costs.281 In addition, existing 
team members may internally compete with others for certain positions.282

However, as ALCHIAN/DEMSETZ acknowledged themselves, competition can-
not entirely prevent team members from shirking. In order to be effective, 
competition requires that shirking is detectable. Moreover, it would not neces-
sarily prevent the new team member from shirking.283

In order to significantly reduce shirking, every team needs to have one member 
specialized in monitoring the team production. According to ALCHIAN/DEM-
SETZ, monitoring includes several activities such as “measuring output perfor-
mance, apportioning rewards, observing the input behaviour of inputs as 
means of detecting or estimating their marginal productivity[,] giving assign-
ments or instructions in what to do and how to do it[, and] terminating or re-
vising contracts.” However, since the monitor itself would be a REMM, he or 
she would shirk if such shirking increased his or her utility. As incentive not 
to do so, all other team members need to give the monitor title to the residual 
amount, i.e. the net earnings of the team after the team members have received 
their agreed remuneration.284

––––––––––––––
279 See supra note 159.
280 This situation is quite similar to the problem of externalities in case of com-
munal ownership (see supra notes 172 ff.). See generally ALCHIAN/DEMSETZ, 
780; FURUBOTN/PEJOVICH, 1147.
281 ALCHIAN/DEMSETZ, 781; FURUBOTN/PEJOVICH, 1151.
282 ALCHIAN/DEMSETZ mention such intra-firm competition with regard to the 
corporation (ALCHIAN/DEMSETZ, 788). 
283 See generally ALCHIAN/DEMSETZ, 781.
284 ALCHIAN/DEMSETZ, 781 f.
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In conclusion, whoever holds the rights “1) to be a residual claimant; 2) to 
observe input behavior; 3) to be the central party common to all contracts with 
inputs; 4) to alter the membership of the team; and 5) to sell these rights” is 
the monitoring owner of the firm.285

As far as profit-sharing corporate forms such as partnerships are concerned, 
several team members being entitled to a share in the company’s net earnings 
would qualify as residual claimants and hence owners.286 The team production 
theory argues that the effectiveness of owners monitoring the team decreases 
as the number of owners increases. If a reduction in productivity and, due to 
that, profitability were to be borne by a greater number of owners, an individ-
ual owner would bear a smaller share of the reduction and hence would have 
a higher incentive to shirk. Therefore, partnerships with a small number of 
partners seem to be preferable.287

In case of companies limited by shares and limited liability companies, the 
shareholders or members, respectively, would be the residual claimants and 
hence the owners.288 However, particularly in companies with a large number 
of shareholders or members, the profit distribution among such a large group 
would defeat all incentives to reduce shirking. Since all owners would share 
the reduction in profitability caused by bad business decisions, owners would 
have an incentive not to participate in the decision or not to inform themselves 
properly if such behaviour increased that owner’s utility more than an active 
engagement. Monitoring the team and governing the company would become 
very difficult. Therefore, the team production theory requires the same legal 
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285 ALCHIAN/DEMSETZ, 783.
286 Unless the partners agreed on a different profit allocation system, Swiss law 
governing simple partnerships prescribes an equal profit sharing per capita (see 
art. 533 para. 1 OR). The same applies to general partnerships (MEIER-
HAYOZ/FORSTMOSER, § 13, note 48). In case of limited partnerships, while the 
position of partners with unlimited liability is comparable to partners in a general 
partnership, limited partners would only receive a share in profits as determined 
by the court, unless agreed otherwise in the partnership agreement (see art. 601 
para. 2 OR; MEIER-HAYOZ/FORSTMOSER, § 14, notes 27 and 40).
287 ALCHIAN/DEMSETZ, 786.
288 Art. 660 para. 1 OR. Members of a limited liability company are also entitled 
to a share in the profit to be determined in accordance with art. 798 para. 3 OR 
(MEIER-HAYOZ/FORSTMOSER, § 18, note 80).



Conflicting Intentions: Theories on Human Behaviour - 77

modifications as discussed by DEMSETZ with regard to the property rights the-
ory.289

In order to ensure proper monitoring of the team, the owner’s monitoring task 
is partially transferred to a small management group. What the owners retain 
is (i) the entitlement to the residual amount, (ii) the authority to decide major 
issues with regard to the company (such as structure or dissolution of the com-
pany), and (iii) the right to revise the management team.290 Since monitoring 
and revising the management group becomes more difficult as the number of 
owners increases, two other modifications are required. First, the limited lia-
bility protects the owners from bad management decisions.291 Second, unre-
stricted transferability of the shares limits the owner’s right to determine the 
team of owners.292 This enables owners to sell their shares if they do not agree 
with the management’s decisions anymore.

7.2 The Modified Theory

As far as public corporations are concerned, BLAIR/STOUT took issue with the 
original theory’s assumption that the shareholders own the company or even 
its assets. The same critique applies to the agency theory since it directly con-
tradicts this theory’s underlying assumption that the shareholders are the di-
rectors’ principals.293

First, they held that the corporation itself owns the assets, and not the share-
holders.294 Every team member is required to give up property rights over the 
––––––––––––––
289 See supra note 143.
290 See supra footnote 251. See with regard to major decisions art. 698 para. 2 
and art. 804 para. 2 OR. Regarding the composition of the management team see 
art. 698 para. 2 no. 2, art. 705 para. 1, and art. 804 para. 2 no. 2 OR.
291 See art. 680 para. 1 and art. 794 OR.
292 See generally ALCHIAN/DEMSETZ, 788; DEMSETZ (1967), 358 f. With regard 
to Swiss law, see e.g. art. 684 para. 1 OR. As far as the limited liability company 
is concerned, the members need to consent to a share transfer (art. 786 para. 1 
OR). Thus, the owners keep the right to determine the composition of their team. 
However, a member may resign as company member in accordance with art. 822 
OR, which grants the members some sort of escape option. 
293 BLAIR/STOUT, 250 f.
294 See already DEMSETZ (1967), 359: “What shareholders really own are their 
shares and not the corporation. […] The shareholders own their shares, and the 
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production factors he or she owned and transfer them to a legal entity, the 
corporation. An internal process then determines the allocation of the re-
sources.295 Second, BLAIR/STOUT observed that the rights of shareholders of 
public corporations prove insufficient to effectively control the board of direc-
tors. Considering that shareholders tend to vote in favour of management’s 
propositions, they conclude that by nominating candidates, the board of direc-
tors rather elects its own members.296 Finally, they disagree with the qualifi-
cation of shareholders as recipients of the residual amount. They put forward 
that the profits remain with the corporation until it is determined to distribute 
them to the shareholders.297 In conclusion, shareholders could not be charac-
terized as owners of the company.

Although acknowledging that the formation of a corporation creates some sort 
of hierarchy, they disagree with the understanding that the hierarchy is de-
signed to benefit the shareholders who sit at the top of the hierarchy.298 Rather, 
they see the public corporation as mediating hierarchy, at the top of which sits 
the board of directors. BLAIR/STOUT argue that team members rather agree on 
transferring the monitoring capacities to a third party than to an individual 
team member. This argument rests on the discovery that non-controlling team 
members have no incentive to contribute to the business as long as the con-
trolling team member may keep all profits. Furthermore, since the controlling 
member may even sell the business without contributing to its success, he or 
she has no incentive to do so either.299 Hence, they characterize the board of 

––––––––––––––
president of the corporation and possibly a few other top executives control the 
corporation.”
295 BLAIR/STOUT, 250 f. and 269. According to Swiss law, the corporation is a 
separate legal entity that solely owns the company’s asset, independently of its 
shareholders, that may be party to contractual agreements, and that can be held 
responsible for actions of its directors and managers (see generally MEIER-
HAYOZ/FORSTMOSER, § 16, notes 31 f.).
296 BLAIR/STOUT, 252 and 310 ff. FURUBOTN/PEJOVICH, 1149; see also MEIER-
HAYOZ/FORSTMOSER, §16, notes 383 ff.
297 BLAIR/STOUT, 269. See also VANDUZER, 231.
298 BLAIR/STOUT, 264.
299 BLAIR/STOUT, 272 ff.
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directors as mediating hierarch that monitors the team forming the corporation, 
including shareholders, creditors, executives, employees, etc.300

It is worth noting that BLAIR/STOUT’s modified team production theory ap-
plies to public corporations only. As far as privately held corporations, limited 
liability companies, and partnerships are concerned, the original theory seems 
to prevail, even though the critique that shareholders do not own the com-
pany’s assets, but the company does, would also apply to privately held cor-
porations. Moreover, it is highly influenced by a North American understand-
ing of corporate law. For instance, corporate laws in the US and Canada do 
not require the shareholders’ consent in many situations. These are particu-
larly, but not limited to, the election of the board of directors and cases of 
restructuring.301 In contrast, Swiss corporate law prescribes more items on 
which shareholders must be given a say, such as amending the articles of as-
sociation and capital increases or decreases.302

In particular, art. 698 para. 2 no. 4 OR requires the shareholders to determine 
the allocation of the company’s profit. In North America, it is at the director’s 
discretion to declare a dividend and to allocate the profit to the shareholders 
since the profit belongs to the company.303 According to Swiss law, the resid-
ual amount also belongs to the company, but is at the shareholders’ disposal. 
However, despite these broader powers, shareholders of listed Swiss compa-
nies limited by shares still tend either to follow the proposals of the board of 
directors, not to provide instructions when granting power of attorney to a cor-
porate body representative, or not to participate or react at all.304 Although the 
power to determine the allocation of the company’s profit formally is with the 
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300 BLAIR/STOUT, 277 ff.
301 BLAIR/STOUT, 310. See e.g. with regard to Canadian corporate law VANDU-

ZER, 255 f.
302 See e.g. art. 650 para. 1, art. 651 para. 1, art. 653 para. 1, art. 698 para. 2, art. 
704 para. 1, and art. 732 para. 1 OR. On the 3rd March 2013, the Swiss people 
voted in favour of an initiative that requires shareholders to vote on the compen-
sation of the members of the board of directors and of the management (BBl 
2013 3129; see art. 95 para. 3 BV).
303 See e.g. VANDUZER, 231.
304 In case no instructions were provided to the corporate body representative, the 
representative will vote in favour of the proposals of the board of directors in 
analogy to art. 689d para. 2 OR. BÖCKLI, § 12, notes 285 and 328 ff.; MEIER-
HAYOZ/FORSTMOSER, §16, notes 383 ff.
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shareholders, they usually follow the board’s proposal. Therefore, the board 
de facto controls the allocation of profits.

Without engaging in a detailed comparison, since this shareholder apathy ap-
plies generally, and not only with regard to the allocation of profits, the Swiss 
and the North American concepts of participation rights of shareholders do not 
seem to be significantly different from a practical point of view. The most 
significant difference is that de jure, the shareholders in Switzerland have the 
rights to control the board, but they do not exercise them, whereas in North 
America, they do not even have some of these rights. BLAIR/STOUT’s critique 
of the original team production theory hence applies to some extent to public 
companies limited by shares according to Swiss law. 

7.3 Consequences for Impact Investing

Considering that impact investors provide financing to an entrepreneur rather 
than operating a business to generate a positive impact themselves, it is safe to 
assume that the provision of such services will always be the result of a col-
laboration of several persons and hence a team production. Therefore, the con-
clusions of ALCHIAN/DEMSETZ and, to a lesser extent, BLAIR/STOUT generally 
apply.

Team members that do not share the interests of the impact investor pose a risk 
to the latter since they will try to shirk if they benefit more from doing so. A 
shirking team member may not only cause a reduction in the team’s financial 
profit, but may also interfere with or even prevent the generation of a social or 
ecological impact. Furthermore, interests that have been aligned at the begin-
ning may deviate from each other as individual team members’ utility function 
change over time.305 They could start shirking at a later point in time. It follows 
that ideally, the transaction agreements cater for as many situations as possible 
to prevent shirking. However, considering that a perfect agreement that con-
tains enough contingencies may not be written,306 they will not be enough to 
prevent shirking.

In order to reduce further the risk of shirking among team members, a monitor 
needs to be installed. The original team production theory suggests with regard 
to partnerships, limited liability companies and privately held corporations that 
––––––––––––––
305 See supra notes 163 f.
306 See supra note 168.
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the task of monitoring the others should be assigned to one of the team mem-
bers while the team members retain some elementary rights to control the mon-
itor.307 In consequence, it would be advantageous to an impact investor if the 
investment were made in a corporate form that allowed the determination one 
of the team members as top manager and supervisor of the business. As to 
partnerships, the partners (with unlimited liability) collectively manage the 
business, unless the management task is assigned to one of them.308 The same 
applies to limited liability companies, with the addition that the management 
task does not necessarily need to be assigned to one or several members, but 
may be assigned to third parties.309 Finally, directors of corporations may be 
either shareholders or independent third parties.310 Hence, although most im-
pact investments are assumed to be made in privately held companies, this 
would also allow the election of non-team members as directors of public cor-
porations as proposed by the modified theory. Therefore, all corporate forms 
provided by Swiss law may be structured in a way that at least theoretically 
reduces shirking.

IV. Chapter Summary
After having defined the term impact investing, provided interpretations of its 
characteristics, and demarcated it from other investment strategies, this chap-
ter moved on to elaborate on the interests of an impact investor. Considering 
that the qualification as impact investment depends on the mindset and inten-
tions of an investor, the two main interests are already prescribed by the defi-
nition. Generating a positive impact and achieving a financial profit at the 
same time are the two principal interests that influence other interests of the 
investor and thereby its entire behaviour.

First, an impact investor is interested in having an efficient, affordable, and 
manageable reporting system in place that measures and provides information 
of both the positive impact and the financial performance. Second, the interest 
to generate an overall positive impact requires that other stakeholders’ inter-
ests be considered when making business decisions. However, due to the in-
terest of the impact investor to receive a financial profit, a balance of all social, 
––––––––––––––
307 See supra note 198.
308 See art. 535 para. 1 (does also apply with regard to general partnerships ac-
cording to art. 557 para. 2 OR), art. 599 and art. 600 para. 1 OR.
309 Art. 809 para. 1 and 2 OR. 
310 Art. 707 OR. BSK OR II-WERNLI/RIZZI, art. 707 note 6. 
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ecological, and economic interests will be required. Third, the impact investor 
will require that all persons involved in the management of the business act in 
its interests, which the investor wants to be able to control. If necessary, inves-
tors want to be able to enforce their interests. Fourth, like all other investors, 
impact investors will require exit options to liquidate their investments. Fi-
nally, they will want to ensure that the company maintains its social or eco-
logical determination even after the investor’s exit.

Due to this distinct mindset of impact investors, the cooperation with others 
seems to be particularly susceptible to conflicts of interests. These conflicts 
occur because all people involved determine their own utility functions and try
to maximize this utility, thereby opportunistically exploiting leeway granted 
by incomplete contracts. In order to avoid negative externalities that occur 
when several persons own property rights in a particular good, theory suggests 
private ownership as preferable solution. However, for several reasons, despite 
the negative consequences, people tend toward communal ownership in the 
form of (public) corporations.

In case of communal ownership, the welfare of each owner depends on the 
actions of the others and hence, agency relationships exist. Since both princi-
pals and agents are utility-maximizing people, agents may not always share 
the interests of their principals. If granted leeway, agents will put their own 
interests over those of the principals. In order to ensure that the agent safe-
guards the principal’s interests, the principal may either grant incentives to the 
agent, monitor the agent, or apply a combination of both.

The team production theory suggests that one member of a cooperative work 
effort needs to be named the monitor in order to prevent other team members 
from shirking. If given title to the residual amount, i.e. the profit or loss after 
all team members have received their predetermined remuneration, the moni-
tor will be incentivized to prevent shirking among team members. The original 
theory proposes the shareholders of a corporation as monitors since they would 
be entitled to the residual amount. However, considering the inefficiency that 
would occur if all shareholders participated in the management and decision-
making process, the monitoring task is delegated to a smaller group within the 
team. With regard to public corporations, the modified theory disagrees with 
the presumptions of the agency as well as of the original team production the-
ory and advocates that the corporation needs to be seen as mediating hierarchy 
with the board of directors at the top.
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Following the discussion of the interests of impact investors and of why these 
interests could be at the origin of potential conflicts of interests, we now turn 
to the significance of impact investing. In particular, we will see that although 
an already considerable amount has been invested as impact investing, more 
could be invested to address social and ecological challenges. Impact investing 
is deemed to have the potential to address these issues and to solve or at least 
alleviate the problems. Recommendations to incentivize investors to allocate 
more funds to the impact investing sector have already been developed. 
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Chapter 4: Relevance – A Niche Concept or a 
Mighty Wave?

I. Market Data
According to EUROSIF, as of the end of 2013, the impact investing market was 
estimated to have reached a volume of slightly more than EUR 20.2 billion. 
Compared to the last reporting period that ended on 31 December 2011, this 
represents an increase of 131.6 percent. As of 31 December 2015, the impact 
investing market even exceeded EUR 98 billion, which represents a growth 
over two years of 385 percent.311 The report goes on to highlight that the Swiss 
impact investing market was the second-biggest market among all reporting 
countries with a volume of roughly EUR 4.2 billion, trailing only the Nether-
lands with a volume of approximately EUR 8.8 billion.312 In 2015, the Swiss 
impact investing market even approached EUR 10 billion.313

The fact that the market for impact investing in Europe has increased dramat-
ically over the last years indicates a very promising trend and raises hope that 
investors will allocate more funds to this sector. However, for several reasons, 
one needs to be cautious when referring to these data since they probably do 
not appropriately reflect the market, at least as far as absolute numbers are 
concerned. These reasons can mainly be found in the methodology of the sur-
vey conducted by EUROSIF and its national member organizations.

First, the study only includes impact investments “made by institutional inves-
tors and asset managers (thus excluding public and philanthropic funding).”314

Although acknowledged as being a strong source for impact investing, further 
excluded are high-net-worth individuals and foundations,315 unless they invest 
through an asset manager. This has been partially corrected in the 2016 study, 
which might explain part of the significant increase.316

––––––––––––––
311 EUROSIF (2016), 38.
312 EUROSIF (2014), 24 f.
313 EUROSIF (2016), 94.
314 EUROSIF (2014), 7; EUROSIF (2016), 10.
315 EUROSIF (2014), 25 f.
316 EUROSIF (2016), 36.
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Second, the data for the study was collected using a questionnaire sent to asset 
managers and owners, and not all of them returned a completed question-
naire.317 Besides that, this methodology has other consequences for the survey. 
On the one hand, due to a lack of consistent definitions, participants might 
have had different understandings of the SRI strategies and hence might not 
have appropriately qualified and reported their activities. Although EUROSIF
tried to mitigate the risk of misallocations,318 they cannot be excluded. There-
fore, it could be that assets that would qualify as impact investing were not 
included and that assets not qualifying as impact investing were included. On 
the other hand, the data set consists of mainly self-reported numbers. Whether 
these figures are accurate or not may not be subject to independent verifica-
tion. Not only the readers, but also the authors of the study were forced to rely 
on the integrity of the survey participants.

Third, considering that member organizations of EUROSIF do not exist in all 
European countries,319 the report does not properly reflect the entire European 
market. Asset managers and owners in Portugal, Greece, Hungary, and Roma-
nia, among other countries were not represented in the survey. Moreover, Fin-
land, Denmark, Norway, Belgium, and Luxembourg are missing in the 2014 
study as well due to a lack of available data, although there was evidence of 
impact investing activity in each of these markets.320 However, in the 2016 
study, Finland, Denmark, and Belgium were included.321

Having said this, it has to be assumed that the absolute numbers regarding 
impact investing market in Europe are not entirely complete. The previous 
paragraphs have shown that the volume of the impact investing market has 
presumably been estimated too low rather than too high. If other countries and 
other types of investors had been included as well, the figures probably would 
have been significantly higher. In order to capture the entire impact investment 
market in Europe, a survey based on identical and unanimously used terms 
would have to be conducted across all European countries. However, the num-
bers still offer a representative view on the impact investment market since 
they include the most significant investors in many countries. It probably will 
––––––––––––––
317 EUROSIF (2014), 9; EUROSIF (2016), 10.
318 EUROSIF (2014), 8 f.; EUROSIF (2016), 10.
319 EUROSIF (2014), 9; EUROSIF (2016), 10.
320 EUROSIF (2014), 25.
321 EUROSIF (2016), 38.
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not be possible to include all investors such as high-net-worth individuals. 
Nevertheless, the positive trend showing an increase of 385 percent over the 
last two years seems to be quite realistic considering that the survey method-
ology has not changed since the 2012 report.322 Since all three reports essen-
tially suffer from the same flaws, the data are imprecise on a consistent basis. 
This allows for a representative comparison.

The same does not necessarily apply to the figures regarding Switzerland. The 
questionnaire used by the Swiss Sustainable Investment Forum (FNG), the or-
ganization representing Switzerland in the EUROSIF, might have prescribed 
definitions for all SRI strategies. Moreover, SRI investors within Switzerland 
might have a more common understanding of the terms than investors in dif-
ferent countries. On the other hand, some types of investors were still not in-
cluded since the group of survey participants was the same for all countries. 
One might assume that the volume of the Swiss impact investing market had 
been estimated too low as well, but probably not at the same proportion as the 
European market.

It is worth noting that EUROSIF estimates the volume of the aggregate SRI 
market in Europe, which includes all strategies and impact investing, to 
amount to approximately EUR 21 trillion.323 If compared to this figure, the 
impact investing market would have to be considered a niche concept, repre-
senting roughly 0.47 percent of the entire European SRI market.324 In addition, 
impact investing is the smallest strategy as far as the volume is concerned, 
trailing sustainability-themed investment strategies by EUR 46.9 billion.325

Regardless of the absolute numbers, the growth of impact investing over the 
last two years outpaced the growth rates of not only the entire market, but also 
of each SRI strategy. Whether it will be able to keep its pace or whether it will 
lose speed remains to be seen. However, as will be elaborated in the following 
section, the potential of impact investing presumably will attract more inves-
tors. Therefore, it is fair to assume that impact investing will grow further 
globally as well as nationally in Switzerland.

––––––––––––––
322 EUROSIF (2014), 9; EUROSIF (2016), 7.
323 EUROSIF (2016), 56.
324 See also EUROSIF (2014), 30.
325 EUROSIF (2016), 56.
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Unfortunately, the EUROSIF report does not allow any conclusions with regard 
to the investment targets of impact investments. The study admits that it meas-
ured the supply side of the SRI asset management market, i.e. the assets under 
management “by asset managers via pooled products,” “by asset managers via 
separate accounts on behalf of their institutional clients,” and by asset owners 
who manage their assets themselves.326 It was already discussed that the report 
considered only impact investments that had been made by institutional inves-
tors and asset managers.327 However, it does not contain any indications with 
regard to the investments made directly into providers of the impact services. 
It does not even specify the business sectors in which these providers are ac-
tive. Therefore, specific predictions regarding most promising areas or busi-
ness sectors from an impact investing point of view cannot be made. The re-
marks concerning where impact investing might be heading need to remain 
general.

II. Why Impact Investing Is Necessary
As the experiences in connection with the reconstruction of the European 
countries midway through the last century showed, governmental and philan-
thropic funding alone might not be sufficient to finance development.328 This 
conclusion is still true nowadays, and is particularly not limited to financing 
of development. Wherever public or philanthropic funding is insufficient to 
solve or alleviate a social or ecological problem, private investments that in-
tend to generate a positive impact may step in and complement the efforts of 
governments or charities.329

The application of business solutions to social or ecological problems is ex-
pected to provide promising results in the form of a positive impact. Consid-
ering the intention to receive a financial return on their investment besides 
generating such impact, impact investors (and like-minded entrepreneurs) are 
forced to ensure that the funds they invest will be used efficiently. In addition, 
being innovative provides a competitive advantage, which in turn increases the 

––––––––––––––
326 EUROSIF (2014), 9; EUROSIF (2016), 10.
327 See supra note 216.
328 See supra notes 13 ff.
329 BUGG-LEVINE/EMERSON, 86 ff. and 92 f.; O’DONOHOE et al., 12; SOCIAL IM-

PACT INVESTMENT TASKFORCE, 1 f.
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probability of a financial return.330 Besides that, this intention demarcates im-
pact investing from pure philanthropy. 

Another and probably more ethical or political question is whether private for-
profit (or hybrid) companies should at all be allowed to offer certain services, 
in particular services that address basic or essential needs. In most countries, 
governments are expected to provide solutions to a broad array of problems or 
services to satisfy basic needs. Among others, these include the operation of 
utilities such as water, electricity, or sewer systems as well as educational in-
stitutions and health care services. Furthermore, governments also operate se-
curity institutions like military, police, courts, prosecution, etc. in order to pro-
vide a safe and secured environment.331

In Switzerland, private business organizations are generally free to determine 
the business sector in which they intend to be active. However, this general 
principle is subject to some restrictions. On the one hand, activities that the 
constitution declares to be responsibilities of the federal government are ex-
empted. Unless the government has waived these tasks or transferred them to 
private organizations by way of concessions, no private business organization 
may engage in these activities. On the other hand, the federal and, unless the 
federal lawmaker already did so, the cantonal lawmakers may regulate private 
business activities. These regulations have to comply with the requirements of 
art. 36 BV to restrict fundamental rights and have to treat direct market com-
petitors equally.332

Even if it is permitted to do business in a particular area from a legal point of 
view, it does not necessarily mean that business organizations should do so. 
Moral, ethical, political, ideological, and other reasons might advocate against 
it. BAKAN argued that some services are considered as being too essential to 
be provided by private companies and hence are provided by governments. 
His concern is the threat of exploitation of people depending on these services 
––––––––––––––
330 SOCIAL IMPACT INVESTMENT TASKFORCE, 1 f.; WORLD ECONOMIC FORUM, 4 
f. Regarding social responsibilities of business in general, see DAVIS, 316 f.
331 See e.g. the allocation of responsibilities between the federation and the can-
tons according to art. 54 ff. BV.
332 Art. 27 and art. 94 ff. BV, in particular art. 95 para. 1 BV. See generally 
HÄFELIN/HALLER/KELLER, notes 632 ff. (content of the freedom to determine 
one’s business activities), 656 (legal entities may benefit from such freedom), 
657 ff. (restrictions), and 709 ff. (state monopolies and requirements).
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by private organization that are required to focus on the generation of financial 
profits. Although acknowledging that business organizations might be more 
efficient than public institutions, he rejects the idea that private service pro-
viders should be allowed to operate a business in the areas of basic needs.333

Despite these valid concerns, in my opinion, private business organizations 
should be allowed to provide basic services. First, considering the double mis-
sion intention of impact investors, generating a positive impact alongside a 
financial return do not necessarily preclude each other. Moreover, a report 
conducted by DELOITTE indicated that young entrepreneurs and leaders born 
in January 1983 or later, referred to as millennials, strongly believed that busi-
ness needed to take on a more active role in society, to behave more ethically, 
and to contribute to the improvement of society’s well-being. In their opinion, 
a change in leadership style and focus was necessary.334 A growing number of 
entrepreneurs, leaders, and investors strive to combine the generation of finan-
cial profits with a social or ecological mission. Business organizations man-
aged by this kind of people are unlikely to focus on financial profits only and 
thereby to exploit people in need of their services.

Second, by providing the appropriate legal framework, governments could en-
sure that customers are protected from exploitation.

Third, a general preclusion of private business organizations would go too far. 
Rather, if and to what extent private service providers should be allowed to 
enter a certain sector would depend on the particular circumstances. Excluding 
private business would only be appropriate in areas where the interest in avoid-
ing potential negative consequences outweighed the interest in solving or al-
leviating the social or ecological problem at hand.

Considering the focus of this research, the political, ethical, ideological, and 
moral backgrounds and arguments advocating in favour or against an engage-
ment of business organizations in these areas shall not be elaborated any fur-
ther. Although probably not free of charge, business organizations are gener-
ally capable of providing goods and services that may help society or the 
environment. However, business organizations providing these goods or ser-
vices need financing in order to operate their business. Financial investors ap-

––––––––––––––
333 BAKAN, 112 f. and 117 f. DAVIS, 317 ff., provides arguments against social 
responsibilities of business organizations in general.
334 See generally DELOITTE, 2 ff.
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plying an impact investing approach will be most suitable to satisfy the financ-
ing needs of these service providers. Some investors have already recognized 
the potential of the concept, but many more need to join the group of impact 
investors.

III. Efforts to Increase the Attractiveness of Impact In-
vesting

The previous section showed that impact investing is capable of addressing 
social and environmental challenges. However, despite these possibilities, 
funds representing a mere 0.47 percent of the entire SRI market have been 
allocated to impact investing, let alone of the aggregate investment market also 
including all traditional investments.335 Several initiatives have reported on the 
current situation of impact investing and developed multiple recommendations 
to increase the attractiveness of impact investing.336 In the following, the re-
search will touch upon some of these recommendations, but without the inten-
tion to repeat all of them.

1. Creation of New Corporate Forms

Considering the distinction between for-profit and non-profit organizations
that has developed over time, it is very often heard that governments need to 
provide for a corporate form that would be a combination of both. Such a hy-
brid corporate form would have to be able to pursue a social or ecological 
purpose, to generate a financial profit thereby, and to distribute that profit to 
its investors. The reason for this demand is that neither for-profit nor non-
profit organizations seem to fit the particular interests of impact investors. On 
the one hand, although for-profit organizations allow the pursuit of financial 
goals and the distribution of the profit to its investors, the reports recognized 
a lack of protection of an organization’s social mission. Entrepreneurs and im-
pact investors want to make sure that a company pursues its social mission in 
the long term and even after they left the company.337 Hence, it would be nec-
essary to “lock in” the mission statement in order to ensure that the company 
remains dedicated even after a change in ownership or management. Non-
––––––––––––––
335 See supra note 221.
336 See e.g. SOCIAL IMPACT INVESTMENT TASKFORCE, 6 ff.; WORLD ECONOMIC 

FORUM, 27 ff.; see further CANADIAN TASK FORCE ON SOCIAL FINANCE, 3 ff.
337 See supra note 145.
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profit organizations, on the other hand, usually provide for some sort of mis-
sion or at least asset lock, whereas they do not allow for the distribution of 
profits to the investors. A combination of both would be desirable.338

It is noteworthy that this recommendation does not necessarily apply to all 
jurisdictions. Most recommendations are very general in nature and do not 
consider the particularities of the different jurisdictions for which the reports 
were written. The implementation of hybrid corporate forms seems to be nec-
essary in jurisdictions that focus on the generation of a financial profit only as 
the company’s and the investors’ interest. Whether a new hybrid corporate 
form will be required in Switzerland and if not, which corporate form will be 
most suitable and how it will need to be structured will be the subject of a 
detailed discussion in Chapter 5.

2. Clarification of Fiduciary Duties

Institutional investors such as pension funds, insurance companies, banks, mu-
tual funds, and others represent an enormous pool of capital, which could par-
tially be allocated to impact investing.339 However, with reference to their fi-
duciary duty, institutional investors still focus on financial profits when 
evaluating investments. For that reason, several reports argued in favour of 
changes or at least clarifications in regulation that explicitly allow impact in-
vesting.340

In the North American context, the fiduciary duty requires trustees, who act 
on behalf and in the interest of beneficiaries, to act with loyalty and prudence 
when managing an investment portfolio. The latter duty to act prudently is also 
known as the “prudent person rule”. In other words, trustees must act dili-
gently, carefully, and skillfully. Traditionally, these standards have been inter-
preted to require the trustee to focus on financial performance only. Although 

––––––––––––––
338 See e.g. BUGG-LEVINE/EMERSON, 123 ff.; CANADIAN TASK FORCE ON SOCIAL 

FINANCE, 21 ff.; LIAO, 85; SOCIAL IMPACT INVESTMENT TASKFORCE, 11 ff.; 
WORLD ECONOMIC FORUM, 29.
339 Regarding the definition of institutional investors, see SELLERBERG, Fi-
nanzmarkt-Lexikon, 589.
340 See e.g. SOCIAL IMPACT INVESTMENT TASKFORCE, 22; WORLD ECONOMIC 

FORUM, 29.
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this view is not uncontested, and acknowledging that some institutional inves-
tors have started to integrate ESG considerations in their investment decisions, 
they have not yet started to apply an impact investing strategy at large scale.341

As far as Swiss institutional investors are concerned, the duties of investment 
managers may depend on the type of institutional investor. For example, pen-
sion funds are required to consider the security and sufficient profitability of 
the investment, an appropriate diversification of the portfolio, and the liquidity 
needs when investing.342 These four general requirements essentially follow 
the concept of the prudent person rule according to the OECD. It is a behav-
ioural rule rather than a retrospective performance assessment.343 As far as 
impact investments are concerned, two aspects seem to be particularly inter-
esting. First, pension funds are explicitly allowed to invest up to 15 percent of 
their assets under management in collective investment schemes that in turn 
invest in private equity.344 Considering that impact investments are mainly 
made in private equity and venture capital assets, it seems legitimate to assume 
that pension funds would be allowed to indirectly invest in privately held pro-
viders of social or ecological impacts. However, and second, the integration of 
value considerations in investment decisions seems to be contested in Switzer-
land as well. Despite this dispute, pension funds have already started to apply 
a broad variety of SRI strategies, particularly all kinds of screening strategies 
and sustainability-themed investment strategies. As MENTHA put it, as long as 
pension funds respect the four basic requirements, in particular the appropriate 
diversification of the portfolio, they should be allowed to consider ESG factors 

––––––––––––––
341 See e.g. EUROSIF (2014), 26; SOCIAL IMPACT INVESTMENT TASKFORCE, 22. 
Regarding the fiduciary duty, see generally RICHARDSON, 150 ff. RICHARDSON
convincingly argues why the prudent person rule should not be interpreted as to 
prevent institutional investors from considering ESG factors, but acknowledges 
that an explicit approval by law would be beneficial (RICHARDSON, 160 ff.).
342 Art. 71 para. 1 BVG.
343 CARDINAUX, note 1764; as to the content of the prudent person rule according 
to the OECD, see GALER, 45 ff.; see generally BVG-MENTHA, art. 71 note 21.
344 Art. 53 para. 1 sub-para. e and para. 4 and art. 55 sub-para. d BVV 2; see also 
BVG-MENTHA, art. 71 notes 68 ff.
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in their investment decisions.345 The proximity of impact investing to sustain-
ability-themed investment strategies provides an additional argument in favour
of the admissibility.

In conclusion, without having gone into the details of the discussion, a change 
in the Swiss regulatory framework regarding duties might provide some clar-
ification and remove doubts, but does not seem to be necessary. Pension funds 
are allowed to invest in private equity and have already started to apply ESG 
considerations in their investment decisions. If complying with the require-
ments set forth by art. 71 para. 1 BVG, impact investing seems to be permis-
sible.

3. Development of a Measurement and Reporting Framework

As discussed earlier in this research, measuring and reporting on the positive 
impact is highly significant for impact investors.346 Besides providing timely 
and accurate information on the social or ecological performance, the report-
ing systems need to produce reports that are comparable across several service 
providers.347

Several authors have characterized the lack of comprehensive measurement 
and reporting systems as the key reason why impact investing has not grown 
to full scale yet. Reliable information about the positive impact generated by 
a particular investment will add credibility to the impact investing sector. In 
addition, accurately linking a financial profit to it is expected to attract further
capital allocations to the sector. In order to secure some comparability among 
reports, it would be necessary that a standard set of terms and measurements 
principles are used.348

However, as the SOCIAL IMPACT INVESTMENT TASKFORCE accurately de-
scribed it, the difficulties of developing such measurement and reporting sys-
tem rest in the fact “that not everything that counts can be counted[.]”349 While 

––––––––––––––
345 BVG-MENTHA, art. 71 notes 116 ff.
346 See supra notes 50 ff.
347 See supra notes 133 ff.
348 BUGG-LEVINE/EMERSON, 169 ff.; SOCIAL IMPACT INVESTMENT TASKFORCE, 
28 ff.; WILSON, 22; WORLD ECONOMIC FORUM, 27.
349 SOCIAL IMPACT INVESTMENT TASKFORCE, 28; see further BUGG-LEVINE/EM-

ERSON, 169 ff.; NEWMARK/PENA, 111.
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some impacts can easily be measured (e.g. number of jobs created, the amount 
of reusable water and the difference to traditional wastewater treatment sys-
tems, etc.), others can be neither described nor measured that simple. For ex-
ample, how can we measure the ecological effect of the increased amount of 
reusable water? Even more difficult seems to be to measure the impact of an 
investment during the development stage of this new wastewater treatment 
system. Moreover, what is it really worth that poor people threatened by star-
vation receive at least one proper meal per day? Of course, the number of 
meals can be counted, but what are the further effects of these meals? Would 
the crime rate decrease since the poor would not depend on stolen food any-
more to escape starvation?

As mentioned earlier, several initiatives have set to develop comprehensive 
measurement standards.350 Despite these efforts, a lot of work remains to be 
done. Although some companies have begun to apply these reporting stand-
ards, the vast majority of companies and investment funds still use their own 
systems and terms to report on their impact, if at all. Whatever reasons com-
panies might have not to apply one of these standards, among them could be 
concerns regarding the costs associated with an additional reporting. Particu-
larly sophisticated reporting standards might be too costly for or impose undue 
burden on smaller companies.351 Therefore, a reporting system needs to be af-
fordable and simple to manage.

It is worth noting that none of the recommendations regarding measurement 
of the impact requests immediate governmental actions to make an impact re-
porting mandatory. According to the IMPACT MEASUREMENT WORKING 
GROUP, which was established by the SOCIAL IMPACT INVESTMENT TASK-
FORCE to report on the impact measurement and reporting landscape, the im-
mediate future needs to clarify and finalize the reporting standards. Thereafter, 
formal and/or legal reporting regimes could include impact reporting.352 In my 
opinion, legal provisions that require impact reporting would be subject to two 
limitations. On the one hand, considering the different types of impacts and 
that smaller companies might require another reporting than larger companies, 
the law could only generally require an impact reporting without prescribing a 
certain standard. On the other hand, impact reporting should only be manda-
tory for companies that intend to generate an impact. If it were necessary to 
––––––––––––––
350 See supra footnote 99.
351 SOCIAL IMPACT INVESTMENT TASKFORCE, 30.
352 IMPACT MEASUREMENT WORKING GROUP, 18 f.
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develop and incorporate a hybrid corporate form, the law could make impact 
reporting mandatory for such a company, but not for all corporate forms re-
gardless of their purpose.

4. Tax Incentives

As briefly elaborated earlier, individuals as well as companies may claim tax 
deductions for philanthropic donations they made.353 Several authors now ad-
vocate in favour of similar tax incentives available to investors engaging in the 
impact investing sector.354

Considering all the terminological issues encountered through the better part 
of Chapter 2, it is obvious that the key challenge will be to determine which 
investments would qualify for the tax deduction and which would not.355 The 
determination could depend on characteristics of the investor, the investee, or 
the investment, or a combination of any of these. In addition, determining the 
appropriate deductible amount requires a balancing exercise as well. Taking 
into account that the impact investor intends to receive a financial profit with 
its investment besides generating a positive impact, there are good arguments 
against granting deductibility of the entire investment amount. However, it 
needs to be high enough to be an effective incentive for investors to turn to-
ward the sector.

Due to the scope and objectives of this research, it does not intend to develop 
a full-fledged scheme with regard to tax benefits for impact investments. 
Hence, except for the characteristics of the receiver of an investment as poten-
tial qualifying factors, other issues in connection with tax benefits will not be 
discussed. As to the qualifying characteristics, a glance at the tax provisions 
governing the deductibility of philanthropic donations shows that this tax ben-
efit depends on the receiver of the donations. The donation may be deducted 
if it was made to a legal entity that has its domicile in Switzerland and that has 

––––––––––––––
353 See supra footnote 80 and accompanying text.
354 See e.g. BUGG-LEVINE/EMERSON, 129 f.; SOCIAL IMPACT INVESTMENT TASK-

FORCE, 24; WORLD ECONOMIC FORUM, 29. See further CANADIAN TASK FORCE 
ON SOCIAL FINANCE, 24 ff.
355 WORLD ECONOMIC FORUM, 29.
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been relieved of its tax obligations due to its public or charitable purpose.356

Therefore, in the following part, which evaluates different corporate forms as 
to their suitability for impact investments, the taxation of investments in these 
corporate forms will be discussed in the form of an excursus. As for now, some 
alternative courses of action for Swiss lawmakers shall be elaborated.

If a similar approach were to be pursued with regard to tax benefits for impact 
investments as for donations, the investee would have to qualify as legal entity 
with a public or charitable purpose within the sense of art. 56 sub-para. g DBG 
and art. 23 para. 1 sub-para. f StHG. However, a tax benefit for investments in 
a charitable legal entity does not necessarily mean that impact investors will 
invest in it. For example, if such charitable entity were precluded from paying 
dividends, it would contrast with the impact investor’s interest to receive a 
share in the company’s profit. In this case, the tax benefit might be ineffective, 
i.e. it would not attract additional funding to the impact investing sector.

Both the MISSION ALIGNMENT WORKING GROUP and the WORLD ECONOMIC 
FORUM suggested that it is necessary to combine the creation of a new hybrid 
corporate form with the introduction of tax benefits for investments in these 
corporate forms.357 After the creation of a Swiss hybrid corporate form that 
fits the interests of impact investors, instead of referring to a charitable legal 
entity, investments in these hybrid corporate forms could be declared deduct-
ible. This course of action would be particularly interesting in case none of the 
existing corporate forms complied with the interests of impact investors. How-
ever, creating a hybrid corporate form would not be necessary if one of the 
corporate forms available fit the interests of impact investors.

If neither the reference to charitable entities nor the creation of a new hybrid 
corporate form were eligible alternatives, the qualification for the tax benefit 
would have to depend on other, more sophisticated characteristics. As far as 
corporate legal aspects are concerned, tax laws could require that the articles 
of association of a company state its social mission and that measures to pro-
tect this mission are in place. Besides that, they could require that the board of 
directors and the managers are obliged to pursue this social mission and to 

––––––––––––––
356 See with regard to federal taxes art. 33a and art. 59 para. 1 sub-para. c DBG. 
Other eligible receivers would be the Swiss federation, the cantons, or the munic-
ipalities and their institutions. Besides that, the donation needs to surpass a mini-
mum threshold (only for individuals), but must not exceed a maximum threshold.
357 MISSION ALIGNMENT WORKING GROUP, 15; WORLD ECONOMIC FORUM, 29.
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consider other stakeholders’ interests when making business decisions. If and 
to what extent this is possible will be discussed in the next part.

IV. Chapter Summary
The market data presented at the beginning of this chapter suggests that impact 
investing is currently a niche concept rather than a mainstream investment ap-
proach. However, the impressive increase of the amount invested as impact 
investing in Europe and also in Switzerland indicates that many investors have 
recognized the potential of this investment approach and allocated (more) as-
sets to this sector. Indeed, organizations that intend to generate a positive im-
pact and a distributable financial profit may contribute significantly to the so-
lution of problems of the society and the environment. Applying business 
models to social or ecological issues is expected to produce innovative and 
efficient solutions to these issues. By providing financing to these organiza-
tions, investors will contribute to the same end while receiving a financial 
profit.

Measures to generate a more enabling environment for impact investments 
have already been recommended. Some of them relate to the legal framework. 
Among them are tax incentives, the creation of hybrid corporate forms, and 
the clarification of fiduciary duties of institutional investors. If implemented 
and successful, these measures are expected to attract further investors to im-
pact investing and convince them to allocate more assets to the sector. The 
additional funding would enable service providers to grow and to expand their 
businesses, thereby increasing the impact they generate. What is a niche con-
cept nowadays could turn into a mighty wave that solves or significantly alle-
viates social and ecological problems.

After these introductory remarks, we now turn to the discussion of legal as-
pects of impact investments in Switzerland. The research thereby focuses on 
direct investments in privately held service providers.358 The next part will 
discuss the corporate legal aspects. The goal of this part will be to evaluate and 
compare the corporate forms available in Switzerland as to their suitability for 
impact investments and determine the most suitable one. Besides that, it will 
include remarks on the structuring of the corporate form. Thereafter, Part III 
will discuss other, particularly contractual legal aspects.

––––––––––––––
358 See supra note 28.
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Chapter 5: The Appropriate Corporate Form of 
the Investee

I. Introductory Remarks
Following the distinction made by FRICK with regard to ordinary private eq-
uity investments, impact investments made directly in privately held service 
providers need to be structured on a corporate and a contractual level. FRICK
argued that only the appropriate structure on both levels provides the private 
equity investor with the protection from the risks of private equity investments 
it requires in order to invest at affordable conditions from the perspective of 
the company.359 Considering that an investment in a privately held impact ser-
vice provider bears at least similar risks as private equity investments, direct 
impact investments as well need to be structured on these two levels.

It is not intended to elaborate thoroughly on the structuring of an ordinary pri-
vate equity or venture capital investment in this research. FRICK and GRONER
each provided a detailed analysis and outline of the legal structuring possibil-
ities, which shall not be repeated herein.360 Rather, this research will touch 
upon the particularities of impact investments that follow from the investor’s 
interests, discuss the legal issues related to them, and, if and to the extent pos-
sible, provide recommendations regarding the corporate and contractual legal 
structuring.

As far as corporate legal aspects are concerned, several authors see the absence 
of a hybrid corporate form that allows the generation of a positive impact 
alongside a financial return as impediment to impact investing.361 They call 
upon lawmakers to take action and to create such hybrid corporate form in 
order to enable impact investments.

The first and foremost purpose of this part is to find out if any of the corporate 
forms available in Switzerland are suitable for impact investments, and if yes, 
which ones. On the one hand, the number of permitted corporate forms is lim-
ited to the corporate forms provided by the federal laws. Entrepreneurs that 

––––––––––––––
359 FRICK, note 708.
360 See generally FRICK, notes 708 ff.; GRONER, 120 ff.
361 See supra note 233 and the references in footnote 338.
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intend to incorporate a business have to select one of these corporate forms 
and may not develop another, new form. This limitation is referred to as the 
numerus clausus of permitted corporate forms (Formenzwang). On the other 
hand, although the law provides considerable flexibility as to the structuring 
of a corporate form, it sets restrictions that may not be trespassed (Formenfix-
ierung).362 Considering the distinct interests of an impact investor, particularly 
the double mission to generate a positive impact alongside a financial return, 
it remains to be seen whether one or several corporate forms provided by the 
law meet the requirements. In addition, the research will discuss how the suit-
able corporate form would have to be structured. Some remarks related thereto 
will also be made in Part III below.

Before turning to the discussion of the corporate legal aspects, some language 
issues need to be clarified. Since English is not an official language of Swit-
zerland, the applicable laws and the related terms are only available in Ger-
man, French, Italian, and Romansch. For some laws such as the OR, English 
translations provided by the government are available. This research will use 
the legal terms provided by these English translations, where available. Where 
necessary or beneficial, the original German term will be added in brackets.

Considering the exclusions and limitations,363 the research will focus on the 
following corporate forms: (i) the simple partnership (einfache Gesellschaft
according to art. 530 ff. OR), (ii) the general partnership (Kollektivgesellschaft
according to art. 552 ff. OR), (iii) the limited partnership (Kommanditgesell-
schaft according to art. 594 ff. OR), (iv) the corporation (i.e. the company lim-
ited by shares [Aktiengesellschaft] according to art. 620 ff. OR), (v) the part-
nership limited by shares (Kommandit-Aktiengesellschaft according to art. 764 
ff. OR), (vi) the limited liability company (Gesellschaft mit beschränkter Haf-
tung according to art. 772 ff. OR), and (vii) the cooperative (Genossenschaft
according to art. 828 ff. OR).

As already mentioned in the exclusions and limitations, due to the focus on 
direct investments in impact service providers, corporate forms specialized on 
pooling investments such as the investment company with either variable 
(SICAV) or fixed capital (SICAF) or the limited partnership for collective in-
vestments will not be discussed.364 Moreover, fund management companies 

––––––––––––––
362 MEIER-HAYOZ/FORSTMOSER, § 11, notes 2 ff.
363 See supra note 28.
364 See art. 36 ff., art. 98 ff., and art. 110 ff. KAG.
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within the sense of art. 28 ff. KAG are excluded as well since their only pur-
pose is to manage funds.

Taking into account that it will be important that the corporate form be per-
mitted to operate a commercial business to generate the positive impact and a 
distributable financial profit,365 the discussion will touch upon this issue first. 
Following some general remarks on the distinction between partnerships and 
corporate bodies, the research will compare the corporate entities available as 
to their suitability for impact investments. The chapter will end with an excur-
sus on charitable legal entities and their tax benefits.

II. The Criterion of Suitability
Before entering a detailed discussion on the corporate forms as to their suita-
bility for a direct impact investment, the understanding of suitability from a 
legal point of view needs to be clarified first.

According to the New Institutional Economics, doing transactions imposes 
costs on the market participants. Since market participants cannot completely 
avoid these costs, they strive to reduce them as much as possible. Among oth-
ers, negotiating contracts may significantly contribute to the aggregate costs
of a transaction.366 This also applies to agreements among partners or members 
of a company. For example, DEMSETZ argued that reaching and policing an 
agreement to avoid externalities in case of communal ownership was very ex-
pensive and therefore, there was a tendency toward private ownership.367

However, considering that contracts will hardly ever be complete and cater for 
all possible situations,368 contracting is not only costly, but probably also inef-
ficient compared to its costs.

While impact investors will not be able to avoid contracting entirely, avoiding 
unnecessary negotiations will help reduce the transaction costs. Presumably, 
negotiations are not or at least less necessary in areas where legal provisions 
already support the interests of an impact investor.

––––––––––––––
365 See supra note 130.
366 Regarding transaction costs, see supra note 149.
367 DEMSETZ (1967), 354 f.
368 ALCHIAN/DEMSETZ, 778.



Operation of a Commercial Business - 103

On the one hand, every corporate form is subject to several mandatory legal 
provisions. After having chosen a particular corporate form, the parties may 
not deviate from these provisions at all. In case these provisions contradicted 
the interests of an impact investor, there would be little to negotiate. The re-
spective corporate form would simply be ill suited for an investment, and the 
only negotiations would relate to a change of the corporate form.

On the other hand, if and to the extent non-mandatory legal provisions sup-
ported the impact investor’s position, an investor would not have to negotiate 
separate rules and therefore could reduce negotiations and costs associated 
therewith. Any deviation from these provisions would require an agreement 
among the parties, which the investor could prevent simply by not consenting 
to it. Hence, corporate forms whose non-mandatory legal order already sup-
ports the interests of an impact investor will be deemed more suitable. 

Having said this, to be clear, avoiding an agreement with regard to certain 
aspects may require negotiations as well. After all, the joint understanding not 
to deviate from non-mandatory legal provisions is an agreement too. Other 
parties may make their waiver subject to concessions of the investor with re-
gard to other aspects that need to be negotiated. In the end, the investor will 
have to balance the costs of negotiating a waiver against the costs of negotiat-
ing a deviation from non-mandatory legal provisions. For the purpose of the 
following discussion, however, such provisions supporting the interests of an 
impact investor are deemed suitable.

III. Operation of a Commercial Business

1. Introduction and Definition

The double intention that characterizes an impact investor requires that the 
corporate form will be able to generate profits, preferably on a regular basis. 
In order to secure a constant influx of funds that exceed the company’s costs, 
the company would be ill advised to rely on investments and/or philanthropic 
donations only. Therefore, companies that intend to generate a financial profit 
will usually operate a commercial business. From an impact investor’s point 
of view, the business operation will not only form the basis for the financial 
profit, but also for the positive impact to be generated.
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In Swiss law, a commercial business is characterized as independent economic 
activity with the purpose to generate revenues permanently.369 The character-
istics of this definition have been interpreted broadly. Every activity with the 
purpose to generate revenues qualifies as economic activity, regardless of 
whether the company has an economic or non-material purpose. An economic 
activity is independent if it is either legally or economically independent and 
will be affirmed in practice in case of doubts. A business does not need to be 
legally and economically independent. Although economically dependent on 
the parent company, a subsidiary is legally independent, and its economic ac-
tivity qualifies as commercial business. The same applies to a branch office 
that operates its own business while not being legally independent. The re-
quirement that the generation of revenues needs to be permanent does not have 
any individual significance. The Federal Court held that an enterprise con-
sisted of an organized repetition of similar activities with the purpose to gen-
erate revenues, regardless of whether these activities were subject to time lim-
itations or not.370 Whenever the period allows the repetition of the particular 
business activity, it meets the requirement of permanence.371

It is noteworthy that the qualification as commercial business does not require 
an intention to generate a financial profit. The definition only refers to the in-
tention to generate revenues.372 However, although not required, an intention 
to generate profits is not precluded. Considering that the profit is defined as 
the excess of the revenues over the costs, the intention to generate profits nec-
essarily includes the intention to generate revenues.

2. Permission to Operate a Commercial Business

2.1 In General

In general, every corporate form mentioned in the introductory remarks of this 
chapter may operate a commercial business, even if it is not typical and re-
gardless of the purpose. Corporate forms that typically, but not necessarily, 

––––––––––––––
369 Art. 934 para. 1 OR and art. 2 sub-para. b HRegV.
370 BGE 84 I 187 ff., c. 2.a).
371 See generally BSK OR II-BAUDENBACHER, art. 552 notes 30 ff.; MEIER-
HAYOZ/FORSTMOSER, § 4, notes 36 ff.
372 BGE 80 I 383, 384; BSK OR II-BAUDENBACHER, art. 552 note 32; MEIER-
HAYOZ/FORSTMOSER, §4, note 44.
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have economic purposes are permitted to and usually operate a commercial 
business. Less common, but still permitted, is the operation of such business 
by cooperatives, despite their economic purpose.373

However, as explained in more detail below, whether a simple partnership is 
permitted to operate a commercial business is contested.

2.2 The Simple Partnership in Particular

The discussion needs to be split into two parts. Not only does the permission 
to operate a commercial business remain contested, but there is also contro-
versy over what law needs to be applied. While some support the application 
of the provisions governing the simple partnership, others propose the appli-
cation of some other provisions or even of an entire set of provisions governing 
another corporate form.

a Operation of a Commercial Business

Basically, the legal provisions do not permit the operation of a commercial 
business, but practice and academia accept exemptions. The problem starts 
with the requirement to register a commercial business in the commercial reg-
ister. According to art. 934 para. 1 OR, every person operating a commercial 
business needs to be registered in the commercial register. A person could be 
either an individual or a legal entity. For some corporate forms, the registration 
is constituent, i.e. they would not exist until they are registered in the commer-
cial register.374 Unless other mandatory provisions prescribe the registration, a 
person is entitled to have his or her business registered according to art. 934 
para. 2 OR. However, partnerships are not legal entities, therefore, not persons, 
and following thereof, not entitled to be registered.375 An exemption to this 
principle is the legal requirement of general and limited partnerships to be reg-
istered in the commercial register.376 Hence, the simple partnership is neither 
––––––––––––––
373 MEIER-HAYOZ/FORSTMOSER, § 4, notes 57 ff. and 64 ff.
374 See e.g. art. 643 para. 1 OR (corporation) and art. 779 para. 1 OR (limited lia-
bility company).
375 See e.g. MEIER-HAYOZ/FORSTMOSER, § 2, notes 3 ff.
376 Art. 552 para. 2 (non-constituent registration for general partnerships with 
commercial business) and art. 553 OR (constituent registration for general part-
nerships without commercial business). The same applies to limited partnerships 
(art. 594 para. 3 and art. 595 OR).
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required nor entitled to be registered in the commercial register. In conclusion, 
it would be precluded from operating a commercial business.377

Despite this legal prohibition, in practice, simple partnerships operating a com-
mercial business are accepted. The problem becomes particularly apparent 
when legal entities are involved. If only individuals cooperated to operate a 
business, due to the subsidiary character of the simple partnership (cf. art. 530 
para. 2 OR), the partnership would automatically qualify as a general partner-
ship within the sense of art. 552 para. 1 OR. This would not be the case if legal 
entities were involved. The company would qualify as simple partnership, 
even if it operated a commercial business.378

More than 60 years ago, the Federal Court held that in case a simple partner-
ship operated a commercial business without qualifying as general partnership, 
the members would have to register themselves individually as if they were 
individual entrepreneurs (Einzelunternehmer).379 Later on, it held that an en-
terprise, even if it operated a commercial business, could not qualify as general 
partnership if a legal entity participated and hence, qualified the company in 
question as simple partnership.380

In the academic literature, the admissibility of simple partnerships operating a 
commercial business is contested. Proponents of the admissibility put forward 
that the operation of a commercial business does not require a particular cor-
porate form. Second, the registration is not constituent for partnerships (at least 
as far as partnerships without a commercial business are concerned, see art. 
553 and art. 595 OR). Third, it was argued that the legal prohibition ultimately 
rests on an accident in connection with the amendment of art. 552 para. 1 OR. 
The lawmaker intended to prevent circumventions of the unlimited personal 
liability of members of general partnerships by incorporating legal entities to 

––––––––––––––
377 BGE 79 I 179 ff., c. 2; MEIER-HAYOZ/FORSTMOSER, § 4, note 50.
378 BK-FELLMANN/MÜLLER, art. 530 note 517; BSK OR II-BAUDENBACHER, art. 
552 note 6; MEIER-HAYOZ/FORSTMOSER, § 4, notes 51 f.; ZK-HANDSCHIN/VON-
ZUN, art. 530 note 37 in fine.
379 BGE 79 I 179 ff., c. 2.
380 BGE 84 II 381, c. a).
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join the partnership. Hence, only individuals are allowed to form a general 
partnership.381

Authors arguing against the admissibility follow a strict interpretation of the 
law. The requirement to register a commercial business in art. 934 para. 1 OR 
in connection with the missing entitlement of a simple partnership to be regis-
tered in the commercial register is deemed to prohibit clearly the operation of 
such business. The registration of each partner as individual entrepreneur as 
suggested by the Federal Court382 would qualify as circumvention of the legal 
prohibition. In addition, it would not correctly reflect the societal relationship 
among the partners. GAUCH suggested that all partners could be registered as 
joint operators of the business, but not in the form of a simple partnership. 
From that point of view, the decision of the Federal Court needs to be seen as 
misinterpretation.383

Interestingly, both proponents and opponents refer to the subsidiary character 
of simple partnerships in support of their positions. Opponents of the admissi-
bility hold that due to the subsidiary character, the mostly non-mandatory pro-
visions governing the simple partnerships would be inadequate as far as the 
operation of a commercial business is concerned.384 In contrast, proponents 
emphasize that the subsidiary character advocated against the prohibition. The 
rules governing the simple partnership are intended to apply unless the com-
pany meets the legal requirements of another corporate form, regardless of the 
company’s purpose or its business operations. Considering that they even ap-
ply in cases of an unintended creation of a simple partnership, the prohibition 
of an economic business would contravene the legislative intention.385

––––––––––––––
381 See e.g. BK-FELLMANN/MÜLLER, art. 530 note 518; VON STEIGER, 334; VON-

ZUN, note 571 ff.; ZK-HANDSCHIN/VONZUN, art. 530 note 38.
382 See supra footnote 379.
383 FURRER, 58 f.; GAUCH (1974), notes 540 and 544 f.; MEIER-HAYOZ/FORST-

MOSER, § 4, notes 50 and 56. Regarding the possibility to register all partners 
jointly, see GAUCH (1978), 89 f.
384 MEIER-HAYOZ/FORSTMOSER, § 4, note 50.
385 ZK-HANDSCHIN/VONZUN, art. 530 notes 4 ff. and 38. Regarding the creation 
of simple partnerships without the partners’ knowledge, see BSK OR II-HAND-
SCHIN, art. 530 notes 2 and 17.
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In the end, even opponents of the admissibility of simple partnerships to oper-
ate a commercial business acknowledge that due to their practical relevance, 
such simple partnerships will have to be accepted.386

b The Applicable Law

Due to differences in the liability of the partners of a simple partnership on the 
one side and a general partnership on the other, it is disputed what law should
be applied to simple partnerships operating a commercial business.387

Although arguing in favour of allowing simple partnerships to operate a busi-
ness, subject to the mandatory provisions of the law on the simple partnership, 
VONZUN proposed the application by analogy of the provisions governing the 
general partnership. Considering that such simple partnership would meet all 
the requirements to qualify as general partnership, except for the participation 
of a legal entity as partner, the analogous application of these provisions would 
be justified.388 Furthermore, he argued that the entire set of provisions regard-
ing the general partnership should apply. Since the operation of a commercial 
business might influence the internal relationship among the partners, and not 
only the external one, the application of the entire set of rules would be coher-
ent.389

The prevailing opinion, however, convincingly argued against the application 
of the entire set of provisions governing the general partnership.390 First, as far 
as mandatory legal provisions are concerned, these need to be applied regard-
less of whether the company is a typical case of a simple partnership (or a 
particular corporate form in any other case) or not. If it were not a typical case, 
the mandatory provisions might need to be interpreted differently, but their 
––––––––––––––
386 BK-FELLMANN/MÜLLER, art. 530 note 516; FURRER, 59; MEIER-
HAYOZ/FORSTMOSER, § 4, note 56. As to the practical relevance, see further ZK-
HANDSCHIN/VONZUN, art. 530 note 38.
387 See generally BK-FELLMANN/MÜLLER, art. 530 note 518; ZK-HAND-

SCHIN/VONZUN, art. 530 note 87.
388 See VONZUN, notes 761 ff.; ZK-HANDSCHIN/VONZUN, art. 530 notes 88 ff.; 
regarding the “Theorie der freien richterlichen Rechtsfindung”, see generally 
KOLLER (1967), 171 f.
389 VONZUN, notes 779 ff.; ZK-HANDSCHIN/VONZUN, art. 530 notes 91 ff.
390 ZK-HANDSCHIN/VONZUN, art. 530 note 93 in fine, admit that theirs is not the 
predominant opinion.
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application cannot be waived.391 Second, non-mandatory provisions would 
have to be applied as well unless the partners agreed to deviate from them. If 
they had not done so, the partners would be deemed to have submitted them-
selves to the non-mandatory provisions of the simple partnership. If the provi-
sions governing any other corporate form were applied by analogy to a com-
pany that qualified neither as such nor as any other corporate form, but still 
operated a commercial business, judges would create a new corporate form. 
Due to the numerus clausus of permitted corporate forms,392 only the law-
maker could create a new form, but not the judges.393

Besides that, it has been argued that in order to avoid uncertainties with regard 
to the applicable law, the provisions governing the simple partnership would 
have to be applied to all companies that do not qualify as another corporate 
form. In particular, the application of these provisions may not depend on 
whether the company operates a commercial business or not. If judges were 
allowed to apply the provisions they deem appropriate, it would create some 
insecurity. In practice, the distinction between simple partnerships that operate 
such business and other simple partnerships may not be entirely clear. Neither 
partners nor third-party creditors would know what provisions would be ap-
plied unless determined by a judge.394 Hence, the prevailing opinion in the 
academic literature is preferred.

The only limitation of the comprehensive application of the rules governing 
the simple partnership would be art. 2 para. 2 ZGB. If the application of a 
particular provision resulted in an unacceptable outcome, such provision 
would have to yield the application by analogy of another, more appropriate 
provision. Hence, it was proposed that some provisions applying to general 

––––––––––––––
391 BK-FELLMANN/MÜLLER, art. 530 notes 189 and 191; FORSTMOSER/MEIER-
HAYOZ/NOBEL, § 2, notes 76 ff.; FURRER, 203; MEIER-HAYOZ/SCHLUEP/OTT, 
331; VON STEIGER, 307. Even proponents of the “Theorie der freien richterlichen 
Rechtsfindung” support the application of mandatory provision to non-typical 
corporate forms (see e.g. KOLLER (1967), 171; VONZUN, notes 761 ff. and 772 
ff.).
392 See supra note 256.
393 BK-FELLMANN/MÜLLER, art. 530 notes 188, 192 ff. and 520 in fine; FORST-

MOSER/MEIER-HAYOZ/NOBEL, § 2, notes 78 ff.; FURRER, 206 ff.
394 BK-FELLMANN/MÜLLER, art. 530 notes 517 ff.; FORSTMOSER/MEIER-
HAYOZ/NOBEL, § 2, note 80a; MEIER-HAYOZ/SCHLUEP/OTT, 333.
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partnerships, particularly the ones regarding representation and liability to-
ward third parties (art. 567 ff. OR), could be applied to simple partnerships 
operating a commercial business.395

2.3 Conclusion

In summary, except for the simple partnership, the law does not constrain any 
corporate form from operating a commercial business. Although not entirely 
coherent with the law, practice accepts that simple partnerships operate a com-
mercial business. According to the prevailing opinion in the academic litera-
ture, subject to art. 2 para. 2 ZGB, the rules governing the simple partnership 
also apply to these non-typical simple partnerships.

As to impact investments, since every corporate form may operate a commer-
cial business, none of them seems to be more suitable than others. However, 
due to the unclear legal situation, the simple partnership does not seem to be 
particularly recommendable.

Chapter 6: Partnership vs. Corporate Body
Depending on the criterion applied, the corporate forms provided by Swiss 
federal laws may be distinguished differently. For example, a demarcation 
based on the legal foundation distinguishes between corporate forms accord-
ing to the ZGB and the ones of the OR.396 Another separates corporate forms 
with an economic purpose from those with a non-material purpose.397 One of 
the most common distinctions, however, is the one between groups of persons 
with their own legal personality, i.e. corporate bodies (Körperschaften), and 
the ones without such personality, i.e. partnerships (Rechtsgemeinschaften).398

Together with the institutions (Anstalten), corporate bodies form the wider 
group of legal entities (juristische Personen). The difference between corpo-
rate bodies and institutions is to be found in what is combined in a legal entity. 
––––––––––––––
395 FORSTMOSER/MEIER-HAYOZ/NOBEL, § 2, note 82; see further BK-FELL-

MANN/MÜLLER, art. 530 notes 201 and 522.
396 See e.g. VON STEIGER, 242 ff.
397 For a detailed discussion of economic and non-material purposes, see infra
notes 351 ff.
398 See e.g. MEIER-HAYOZ/FORSTMOSER, § 2, notes 2 ff.; VON STEIGER, 244 f.
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While corporate bodies are groups of persons that join together to pursue a 
common purpose, institutions are independent bundles of assets dedicated to a 
particular purpose. The assets of the original donor no longer belong to the 
donor, but become independent and are furnished with their own legal person-
ality in the form of a foundation.399

In the following, corporate bodies and partnerships will first be briefly ex-
plained separately.

I. Corporate Bodies
As mentioned above, corporate bodies are groups of persons with their own 
legal personality. The most significant consequence of having legal personal-
ity is that according to art. 53 ZGB, each corporate body is capable of having 
all rights and duties that do not depend on human attributes. On the one hand, 
a corporate body is capable of entering into agreements as a party and acquir-
ing property rights. The corporate body, not the natural persons forming the 
corporate body, becomes the party to agreements and the owner of properties. 
It also means that it becomes the debtor if it enters into such obligations. On 
the other hand, it can be held responsible for actions in tort. This does not only 
include liability for damages caused in tort in accordance with art. 41 ff. and 
art. 97 OR. Since 2003, art. 102 StGB also provides for a corporate criminal 
liability. Therefore, corporate bodies themselves can be fined for crimes com-
mitted by natural persons acting for the corporate body and exercising com-
mercial activities pursuant to the body’s purpose if it is not possible to attribute
the crime to a particular person.400

As a consequence of the separate legal personality, the scope of liability of a 
corporate body is usually limited to its own assets. The corporate body directly 
owns assets and may enter into contractual obligations for which it is solely 

––––––––––––––
399 MEIER-HAYOZ/FORSTMOSER, § 2, notes 51 ff.; see generally RIEMER (2002), 
notes 481 ff.
400 See generally MEIER-HAYOZ/FORSTMOSER, § 2, notes 8, 24 ff., and 36 ff. Re-
garding the scope of the legal capacity of corporate bodies see generally RIEMER
(2002), notes 515 ff. With regard to the criminal liability, see generally and with 
further references BSK STGB I-NIGGLI/GFELLER, art. 102 notes 18 ff.



112 - Chapter 6: Partnership vs. Corporate Body

liable. The members behind the corporate body are not liable at all or then only 
in second degree and exceptionally.401

From a procedural point of view, the legal personality means that the corporate 
body itself may be sued or file a claim, in its own name and on its own ac-
count.402 A creditor who intends to enforce a claim would have to enforce it 
against the corporate body, not against either the persons forming the corporate 
body or its executives.403 Corresponding to the criminal responsibility, the cor-
porate body would also participate as defendant in the prosecution proceed-
ings.404

Executive bodies (Organe) act on behalf of corporate bodies and in their 
names. Such executive bodies’ actions are deemed immediate actions of the 
corporate body itself. Accordingly, the executive bodies’ knowledge is 
deemed knowledge of the corporate body. In that sense, executive bodies need 
to be distinguished from representatives within the meaning of art. 32 ff. 
OR.405 However, this does not apply in an unrestricted manner. In order to 
qualify as action of the corporate body, the executive body needs to act as such 
and in compliance with the corporate purpose.406

Considering that the corporate body owns all assets and is party to all agree-
ments, it is completely independent from the group of persons forming the 
corporate body. A change in the composition of this group does not affect the 
legal position of the corporate body or the ownership structure with regard to 

––––––––––––––
401 DRUEY/DRUEY JUST/GLANZMANN, § 1, note 22; MEIER-HAYOZ/FORSTMOSER, 
§ 2, note 95.
402 The procedural capacities follow the material legal capacities in the ZGB and 
the OR (see art. 66 ZPO; BSK ZPO-TENCHIO, art. 66 note 11 ff.). 
403 The capacity to participate in execution proceedings either as creditor or as 
debtor also follows the material legal capacities in the ZGB and the OR 
(AMONN/WALTHER, §8, notes 3 ff.).
404 BSK STPO-ENGLER, art. 111 notes 1 f. Art. 112 StPO contains specific provi-
sions for criminal procedures against companies.
405 Compare BSK ZGB I-HUGUENIN, art. 54/55 note 17.
406 See generally and with further references BSK ZGB I-HUGUENIN, art. 55 
notes 18 ff.; MEIER-HAYOZ/FORSTMOSER, § 2, notes 27 ff.
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its assets or liabilities. Therefore, the law usually provides for an unrestricted 
transferability of membership rights.407

Within corporate bodies, resolutions are usually passed by majority votes. The 
calculation of the majority required to pass a resolution may depend either on 
the number of persons with one vote per person (person related structures) or 
on the contribution paid by the respective member (capital related struc-
tures).408

In Swiss law, the corporation (Aktiengesellschaft), the partnership limited by 
shares (Kommanditaktiengesellschaft), the limited liability company (Gesell-
schaft mit beschränkter Haftung), the cooperation (Genossenschaft), and the 
association (Verein) qualify as corporate bodies.409

II. Partnerships
As opposed to corporate bodies, partnerships are groups of persons without 
their own legal personality. This means that the assets, rights, and liabilities 
do not belong to the partnership itself, but to several persons. These persons 
are joint owners thereof. At the same time, they are personally, jointly, and 
severally liable for all liabilities entered into on behalf of the partnership.410

Not having legal personality has further significant consequences for the in-
ternal organization of partnerships, which essentially depends on the persons 
forming the partnership and their partnership agreement. The legal provisions 
that apply in case the partners do not agree otherwise mostly preclude any 
amendments to the group of persons forming the partnership. The transfer of 
the membership is either completely excluded or at least subject to the consent 

––––––––––––––
407 MEIER-HAYOZ/FORSTMOSER, § 2, notes 5 and 87 ff. See for a detailed discus-
sion of the transferability of membership rights infra notes 492 ff.
408 MEIER-HAYOZ/FORSTMOSER, § 2, notes 106 ff. Regarding the distinction be-
tween person- and capital-related structures see MEIER-HAYOZ/FORSTMOSER, § 
3, notes 8 ff.
409 See e.g. MEIER-HAYOZ/FORSTMOSER, § 2, note 3; RIEMER (2002), note 464.
410 DRUEY/DRUEY JUST/GLANZMANN, § 1, note 22; MEIER-HAYOZ/FORSTMOSER, 
§ 2, notes 91 ff.
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of all other partners since it requires an amendment of the partnership agree-
ment. The death of one partner usually leads to the liquidation of the partner-
ship.411

Furthermore, the close personal relationship among partners results in the law
requiring unanimity for all partner resolutions unless they agree otherwise. If 
a majority vote is agreed, but nothing further, it is assumed that every partner 
has one vote, regardless of his or her contribution.412 All partnerships are per-
son-related structures.413

Simple partnerships (einfache Gesellschaft), general partnerships (Kollek-
tivgesellschaft), and limited partnerships (Kommanditgesellschaft) are consid-
ered partnerships under Swiss law.414

Without granting them legal personality or even achieving the same intensity 
of cooperation, Swiss corporate law brought some partnership forms closer to 
legal entities.415 For example, in certain areas, general as well as limited part-
nerships are deemed to be legal entity–like organizations. Among others, they 
may acquire rights and assume obligations in their own name. Besides that, 
they are granted standing in civil and criminal law procedures.416 Second, alt-
hough partners are personally, jointly, and severally liable for all obligations 
of the respective partnership,417 their liability is subject to either liability re-
quirements (pursuant to art. 568 para. 3 or art. 604 OR, respectively, in case 
––––––––––––––
411 MEIER-HAYOZ/FORSTMOSER, § 2, notes 82 ff.
412 Art. 534 para. 1 and 2 OR. According to art. 557 para. 2 and art. 598 para. 2 
OR, the same applies to general and limited partnership.
413 MEIER-HAYOZ/FORSTMOSER, § 3, note 4. This does not mean that all corpo-
rate bodies are necessarily capital-related structures. The distinctions between 
person- and capital-related structures on the one hand and between corporate 
bodies and partnerships on the other are not entirely congruent and hence, should 
not be confused (MEIER-HAYOZ/FORSTMOSER, § 3, note 2).
414 See e.g. MEIER-HAYOZ/FORSTMOSER, § 2, note 3.
415 MEIER-HAYOZ/FORSTMOSER, § 2, notes 66 ff. and 134 f.
416 See e.g. art. 562 and 602 OR. Regarding the standing in civil law proceed-
ings, see BSK ZPO-TENCHIO, art. 66 notes 19 ff. As to criminal legal proceed-
ings, see art. 102 para. 4 sub-para. c; BSK STGB I-NIGGLI/GFELLER, art. 102 
notes 397 ff.; BSK STPO-ENGLER, art. 112 note 10.
417 Art. 568 para. 1 OR. Regarding general partners of limited partnerships see 
MEIER-HAYOZ/FORSTMOSER, § 2, note 22.
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of partners of a general partnership and general partners of a limited partner-
ship) or to a liability cap (according to art. 608 para 1 OR in case of limited 
partners of a limited partnership). In addition, the law foresees exemptions 
from the principle that the withdrawal of one partner results in the liquidation 
of the partnership.418

For these reasons, the qualification of general and limited partnerships as part-
nerships is disputed in the academic literature. However, since the exact qual-
ification has less significance than the actual legal structure of the respective 
organization, this research will not touch upon this discussion any further.419

In any case, the Federal Court has held that partnerships do not have legal 
personality.420

III. Limited Significance of the Demarcation
The foregoing overview of the characteristics of corporate bodies and partner-
ships revealed some of the differences between them. However, on this high 
level, it will not be possible to make any meaningful remarks or even recom-
mendations as to whether one of the two basic organizational structures is
more suitable for direct impact investments.

Neither corporate bodies nor partnerships have been implemented in their pure 
theoretical form. All corporate forms provided by Swiss laws are mix forms 
with a more or less strong tendency to one or the other original form and es-
sentially depend on the respective legal framework. Besides that, the flexibility 
granted by the legal provisions with regard to any corporate form allows part-
ners and members to structure their company in accordance with their respec-
tive needs, subject to the mandatory corporate legal provisions. For example, 
partners may incorporate corporate-body-specific features in their partnership 
agreement, thereby closing the gap between partnerships and corporate bod-
ies.421

––––––––––––––
418 See art. 575 ff. and art. 619 OR.
419 For an overview of the academic discussion as well as further references, see 
MEIER-HAYOZ/FORSTMOSER, § 2, notes 67 ff., § 13, notes 16 ff., and § 14, note 
16.
420 BGE 116 II 651, c. 2; BGE 95 II 547, c. 2.
421 MEIER-HAYOZ/FORSTMOSER, § 2, notes 132 ff.; VONZUN, note 203 ff.
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As set out in the preceding sections, probably the most relevant characteristic 
that distinguishes corporate bodies from partnerships is the legal personality. 
Several features of the legal framework of a corporate form depend more or 
less on whether the company has legal personality or not.

Among these consequences on corporate features, the ones on the liability for 
company debts are probably the most significant and severe. In general, if a 
company had legal personality, its members would not be liable for the com-
pany’s debts, while members of a company without legal personality remain 
personally liable in one or another form.422

As mentioned before, if a company has legal personality, the company itself 
and not its members becomes party to the agreements it enters. Duties and 
obligations would have to be enforced against the company, which is solely 
liable. Members of corporate bodies are required to make the necessary con-
tribution as consideration for their share subscription or to pay their annual 
membership fee,423 but could not be held personally liable for any company 
debts.424 The requirement to make additional financial or material contribu-
tions does not change anything in the sole liability of the company toward its 
contractual parties.425 In contrast, except for the limited partners of limited 
partnerships, and subject to the corporate body-like features of general and 
limited partnerships mentioned before,426 members of a partnership share a 
personal, unlimited (i.e. with all their personal assets), as well as joint and 
several liability.427 This is particularly true with regard to the simple partner-
ship.428 Although the personal liability of (general) partners of general and 

––––––––––––––
422 DRUEY/DRUEY JUST/GLANZMANN, § 1, note 22, and § 2, notes 2 ff.; MEIER-
HAYOZ/FORSTMOSER, § 2, notes 93 ff. See supra notes 290 and 297.
423 See e.g. art. 71 ZGB, art. 680 para. 1 and art. 793 para. 1 OR.
424 MEIER-HAYOZ/FORSTMOSER, § 2, note 95.
425 See with regard to the limited liability company art. 794 ff. OR. See generally 
MEIER-HAYOZ/FORSTMOSER, § 2, notes 98 ff., and § 18, note 75.
426 See supra note 301.
427 See e.g. DRUEY/DRUEY JUST/GLANZMANN, § 4, notes 48 ff., § 5, notes 40 ff., 
and § 6, note 32; PATRY/VON STEIGER, 443 ff., 542 f., and 630. 
428 Art. 544 para. 3 OR.
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limited partnerships is only a subsidiary one and subject to conditions, it re-
mains an unlimited as well as joint and several liability.429

IV. Conclusion
The risks of a personal and unlimited liability advocate against impact invest-
ments in partnerships. Although the interests of impact investors set out above 
do not allow for any conclusions regarding preferences,430 it may be assumed 
that like traditional private equity and venture capital investors, impact inves-
tors are similarly opposed to taking on these additional risks.431 However, 
since the general distinction between partnerships and corporate bodies does 
not permit any conclusions with regard to details of corporate features, the 
suitability will have to be discussed based on the respective legal framework 
of a corporate form.

Chapter 7: The Cooperative as Existing Hybrid 
Corporate Form
As we saw earlier, some reports on impact investing recommended the crea-
tion of a hybrid corporate form that allows for the combination of for-profit 
and non-profit characteristics.432 Swiss law already provides some sort of hy-
brid corporate form, i.e. the cooperative according to art. 828 ff. OR.433

I. The Hybrid Nature of Cooperatives
Although having an economic purpose, a cooperative usually intends to bene-
fit a particular group of people, i.e. its members. Its economic activity is ded-
icated to satisfy an actual need or interest of its members, such as affordable 
housing, cost reductions through centralized purchasing, etc. The members 
––––––––––––––
429 Art. 568 para. 1 and 3 and art. 604 OR. See generally MEIER-HAYOZ/FORST-

MOSER, § 13, notes 34 ff., and § 14, note 22.
430 See supra notes 128 ff.
431 See with regard to private equity and venture capital investors FRICK, note 28.
432 See supra note 233.
433 Regarding a detailed discussion of the cooperative’s nature, see ZK-GUTZ-

WILLER, Einleitung, notes 38 ff., and, particularly with regard to its hybrid char-
acteristic, art. 828, note 8; see further REYMOND/TRIGO TRINDADE, 3.
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benefit directly from the cooperative’s activity, and not just indirectly through 
the distribution of profits.434 However, some cooperatives do not even distin-
guish between members and non-members anymore and offer their services or 
products at the same price to everybody. By doing business with the coopera-
tive, these non-members enjoy the same benefits (i.e. price reductions) as the 
members. Despite the legal requirement that a cooperative needs to intend to 
benefit its members acting “in collective self-help”, doing business with non-
members is accepted in the academic literature and carried out in practice.435

Moreover, a certain charitable characteristic becomes apparent when looking 
at the distribution of the liquidation proceeds. Unless the articles of association 
provide otherwise, the liquidation proceeds “must be used for the [coopera-
tive]’s purpose or to promote charitable causes.”436 In conclusion, the eco-
nomic activity of a cooperative directly benefits its members and sometimes 
even others and hence serves a charitable purpose.

The law requires that a cooperative’s board of directors consist of at least three 
directors.437 On the one hand, this intends to guarantee some balance between 
different interests. Considering that resolutions have to be passed by a simple 
majority, at least two directors would have to agree to a particular proposal.438

According to art. 902 para. 1 OR, the directors are required to “employ their 
best endeavours to further the cooperative’s cause[,]” which is to safeguard 
the particular economic interests of the members.439 The adoption of a pro-

––––––––––––––
434 Art. 828 para. 1 OR. MEIER-HAYOZ/FORSTMOSER, § 4, note 12, and § 19, 
notes 2 and 15 ff. According to art. 86 sub-para. b no. 2 HRegV, a cooperative 
might also have a charitable purpose only.
435 See generally ISELI, 97 ff. and 134 ff. See further FORSTMOSER et al., 13. Re-
garding the characteristic of collective self-help, see BGE 138 III 407 ff., c. 
2.5.1.
436 Art. 913 para. 4 OR. MEIER-HAYOZ/FORSTMOSER, § 19, note 56.
437 Art. 894 para. 1 OR.
438 Except for the duty to keep minutes of board meetings (art. 902 para. 3 OR), 
the law does not prescribe anything with regard to the internal organization of 
the board of directors. Unless set out otherwise in the articles or organizational 
regulations, resolutions will be passed by a simple majority of the number of di-
rectors present at a meeting (see e.g. BSK OR II-WERNLI/RIZZI, art. 894 notes 4 
ff.; REYMOND/TRIGO TRINDADE, 208 f.).
439 See art. 828 para. 1 OR.
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posal that does not promote the cooperative’s purpose would require the con-
sent of at least two board members, i.e. two directors that would not comply 
with art. 902 para. 1 OR. On the other hand, the requirement to have at least 
three directors ensures a higher level of accountability. Since at least two di-
rectors would have to cooperate to pass a resolution not furthering the cooper-
ative’s cause, both could become jointly and severally liable for the damage 
suffered by the cooperative.440 This system would provide the impact investor 
with some security that the cooperative be always managed with regard to its 
purpose.

Therefore, the legal structure of a cooperative seems to be suitable to impact 
investors. By definition, the cooperative is designated to combine economic 
activities with charitable purposes. The duties of the directors as well as the 
liability framework ensure that the directors act with regard to the coopera-
tive’s purpose. An investment would support the cooperative’s self-helping 
activities for the benefit of the members and other beneficiaries, if any.

II. Corporate Features to the Disadvantage of Finan-
cial Investors

1. Distribution of Profits

1.1 The Legislative Intention: Benefit by Usage and No Distribution

Other characteristics make the cooperative very unattractive for financial in-
vestments. First, regardless of whether a cooperative intends to benefit mem-
bers only or also non-members, all beneficiaries profit and benefit by using 
the cooperative or its facilities. The economic activities of a cooperative are 
dedicated to obtain goods, facilities, or production factors at the lowest prices 
possible in order to be able to provide these goods or services to its beneficiar-
ies still at a below market price. In theory, it could even operate without gen-
erating financial profits, but the beneficiaries would be enabled to generate a 
profit due to their cost reductions obtained by using the cooperative.441 As we 

––––––––––––––
440 Art. 916 and art. 918 para. 1 OR. See generally and with further references 
BLICKENSTORFER, notes 105 ff., 245 ff., and 398.
441 BSK OR II-NEUHAUS/BALKANYI, art. 859 note 1; MEIER-HAYOZ/FORST-

MOSER, § 4, note 12, and § 19, notes 52 ff.; REYMOND/TRIGO TRINDADE, 15; ZK-
GUTZWILLER, art. 828 note 14 and art. 859 note 1.
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saw earlier, impact investors are interested in receiving a share in the invest-
ment target’s financial profit.442 Unless the impact investor itself operated a 
business that could possibly benefit from the cooperative’s economic activi-
ties, it would not receive a return on its investment.

1.2 Permitted Distribution, but How?

Second, financial profits, if any, belong to the cooperative and are not availa-
ble for distribution unless the articles of association provided for a distribu-
tion.443 In case the articles provide for a distribution of the financial profit, but 
do not prescribe anything further, the profit would have to be distributed ac-
cording to the usage of the cooperative’s facilities by its members.444 Again 
assuming that an impact investor would not primarily use the facilities itself, 
the investor would have to negotiate for a different distribution mechanism.

In the academic literature, it is contested if and to what extent the members 
may deviate from the distribution order set out in art. 859 para. 2 OR. On the 
one hand, considering that the cooperative is not supposed to generate profits 
because a profit would mean that the members paid too much for the usage of 
the cooperative’s facilities or services, it was argued that if the articles pro-
vided for a distribution of profits, such would need to be equivalent to the 
members’ usage. In that sense, art. 859 para. 2 OR needs to be interpreted as 
being mandatory.445 On the other end of the spectrum, it was put forward that 
the wording of the provision is of non-mandatory nature and that hence, any 
other distribution mechanism could be provided for in the articles of associa-
tion, subject only to the requirement of equal treatment of all members accord-
ing to art. 854 OR.446 A third opinion took a mediating stance. It argued that 
art. 859 para. 2 OR is of non-mandatory nature, but any distribution mecha-
nism “would have to respect the cooperative’s typology and the particular pur-
pose of the respective cooperative.”447

––––––––––––––
442 See supra notes 129 ff.
443 Art. 859 para. 1 OR.
444 Art. 859 para. 2 OR.
445 ZK-GUTZWILLER, art. 859 notes 1 and 11 ff. Similar, but without explicitly 
stating the same conclusion MEIER-HAYOZ/FORSTMOSER, § 19, note 54.
446 GERWIG, 292; REYMOND/TRIGO TRINDADE, 126.
447 BSK OR II-NEUHAUS/BALKANYI, art. 859 note 6 (translated by the author).
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In my opinion, from a practical point of view, all these opinions result in sim-
ilar conclusions and hence, do not seem to be as different as they appear to be. 
In order to respect the cooperative’s typology, any distribution mechanism 
would have to consider the cooperative’s characteristic as cooperation of indi-
viduals in collective self-help for their own economic benefit. This element of 
solidarity is not only the tool to achieve these benefits, but also one of the most 
typical characteristics of cooperatives.448 Since a cooperative’s profit would 
be the result of it doing business with the members (and third parties who 
would not participate in any profit distribution), the principle of solidarity 
would require that any distribution mechanism took into account the individual 
member’s contribution to that profit.

Furthermore, the law requires in art. 854 OR that every member is treated 
equally. Although some legal provisions prescribe absolute equal treatment 
(particularly with regard to non-measurable rights and obligations such as vot-
ing rights [art. 885 OR] and the duty of loyalty [art. 866 OR]), the academic 
literature unanimously interprets art. 854 OR to require relatively equal treat-
ment. This allows for different treatment under different circumstances.449 Cri-
teria for unequal treatment need to rest upon the cooperative’s nature and its 
purpose. Permitted criteria would be, among others, the duration of member-
ship or the usage of the facilities and services (as prescribed in art. 859 para. 2 
OR). In particular, unless the law explicitly permits it, financial participation 
in a cooperative may not in itself justify distinct treatment. Without explicit 
permission, capital injections would only justify a distinction if the contribu-
tions depended on the usage of the facilities or services.450

In conclusion, either opinion advocating in favour of a non-mandatory nature 
of art. 859 para. 2 OR leads to a result that comes close to the opinion of GUTZ-
WILLER. However, compared to the latter, the former would allow for profit 
distributions not relying on the usage of the cooperative, such as duration of 

––––––––––––––
448 See e.g. BSK OR II-BAUDENBACHER, art. 828 notes 22 ff.; REYMOND/TRIGO 

TRINDADE, 15; ZK-GUTZWILLER, Einleitung, notes 39 ff.
449 See generally BSK OR II-NIGG, art. 854 notes 5 ff.; GERWIG, 268 ff.; REY-

MOND/TRIGO TRINDADE, 140 ff.; ZK-GUTZWILLER, art. 854 notes 4 ff.
450 BSK OR II-NIGG, art. 854 note7 ff.; GERWIG, 272 ff.; MEIER-HAYOZ/FORST-

MOSER, § 19, note 43; REYMOND/TRIGO TRINDADE, 142 f.; ZK-GUTZWILLER, art. 
854 note 5.
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membership or number of members. In practice, most distribution mechanisms 
depend on the usage of the cooperative.451

As far as impact investments are concerned, developing a profit distribution 
mechanism that fits the investors’ interests might be difficult, whereby achiev-
ing a distribution in principle is less cumbersome than implementing the de-
sired profit allocation to the investor. Any criterion that does not depend on 
the usage of the cooperative would grant a distribution to all members and 
thereby, the investor. A (preferred) distribution to the investor based on its
financial investment would neither correspond to the cooperative’s nature nor 
comply with art. 854 OR. A resolution of a general assembly to amend the 
articles accordingly could be legally challenged based on art. 891 OR.452

Other, legally permitted criteria could, but do not necessarily lead to the de-
sired distribution. For example, a distribution based on the duration of the 
membership would benefit long-time members more than an investor that has 
just invested. An equal distribution among all members would grant the inves-
tor the same share of profit as every other member. Although an impact inves-
tor is not necessarily interested in receiving a market rate return, establishing 
the desired profit allocation mechanism might not be possible in some cases. 

1.3 Legal Restriction on Distribution

Third, and in addition to these general restrictions, art. 859 para. 3 OR prohib-
its distributions to holders of share certificates that “exceed the usual rate of 
interest for long-term loans without special security.” The investor’s position 
would be similar to the one of a creditor, but with the risks of an equity inves-
tor.453 However, this might not necessarily prevent an impact investor from 
investing in a cooperative. Despite the impact investor’s expectation to receive 
a financial profit, this profit does not need to match market rate returns.454

––––––––––––––
451 See e.g. and with further references REYMOND/TRIGO TRINDADE, 142.
452 See generally BSK OR II-NIGG, art. 854 notes 15 ff.; ZK-GUTZWILLER, art. 
854 notes 13 f.
453 FORSTMOSER et al., 9.
454 See supra note 48.
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1.4 Duty of Loyalty

Besides the duty to contribute to the cooperative endeavour, members of co-
operatives are subject to a particular duty of loyalty.455 While there is consent 
with regard to a duty to refrain from doing certain things (e.g. not competing 
with the cooperative), the exact content of such duty remains disputed.456

GUTZWILLER is of the opinion that it does not only include refraining from all 
activities that may interfere with the cooperative’s interests, but also actively 
promoting these interests.457 REYMOND/TRIGO TRINDADE argued that the col-
lective self-help characteristic set out in art. 828 para. 1 OR imposed a duty on 
the members to use the cooperative’s facilities or services.458 Besides that, and 
as the Federal Court appropriately held, the content of the duty of loyalty in 
art. 866 OR essentially depends on the purpose of the cooperative and its arti-
cles of association.459 This uncertainty might prevent an impact investor from 
investing in a cooperative. An obligation to use the cooperative’s facility or 
services could not be fulfilled if the investor did not operate a business that 
could benefit from these facilities or services.

2. Restrictions on Exit Options 

2.1 Dissolution of the Cooperative

As far as exit options for impact investors are concerned, it was mentioned 
earlier that in case of dissolution of a cooperative, the assets that remain after 
payment of all debts would have to be used for the cooperative’s purpose of 

––––––––––––––
455 Art. 866 f. OR.
456 As to the non-competition duty required by the duty of loyalty, see REY-

MOND/TRIGO TRINDADE, 149 f.; ZK-GUTZWILLER, art. 866 notes 5 and 11 f.
457 See generally ZK-GUTZWILLER, Einleitung, notes 83 ff., and art. 866 notes 5 
ff.
458 REYMOND/TRIGO TRINDADE, 150 f.
459 BGE 101 II 125 ff., c. 3.a). REYMOND/TRIGO TRINDADE, 150, rightfully point 
out that in order to keep its raison d’être, art. 866 OR must be interpreted as to 
impose duties that do not need to be stated in the cooperative’s articles. Any ex-
plicit obligation or duty in the articles of association would form an independent 
basis and would not need to rely on art. 866 OR.
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other charitable causes, unless the articles of association provide for a distri-
bution among the members.460

2.2 Sale and Transfer of Cooperative Shares

Share certificates in a cooperative may not be issued as securities.461 This has 
two main consequences as to the exit of an investor. First, the law significantly 
restricts the transferability of the membership.462 According to the predomi-
nant opinion in the academic literature, both the share (Genossenschaftsanteil) 
and a share certificate (Anteilschein) may be transferred or assigned, respec-
tively, without any particular restrictions, but without automatically transfer-
ring the membership. The law does technically not provide for a transfer of 
membership. Rather, it is deemed an original acquisition of membership. The 
detailed process of the acquisition of membership is subject to primarily the 
cooperative’s articles of association and secondarily the non-mandatory legal 
provisions.463 In consequence, it could be that the purchaser acquires certain 
claims against the cooperative (such as participation in profit distributions ac-
cording to art. 859 para. 2 and 3 OR, if any, participation in the distribution of 
the liquidation proceeds according to art. 913 para. 2 and 3 OR, if any, and the 
entitlement to a settlement payment according to art. 864 f. OR) while the 
seller retains all other membership rights and duties (e.g. voting rights, rights 
to use the cooperative’s facilities, etc.).464 The lawmaker intentionally pro-
vided for this separation of ownership rights and the insecurities related to it 
in order to decrease the attractiveness of cooperatives as targets for pure finan-
cial investments.465

––––––––––––––
460 See supra note 311; art. 913 para. 4 OR.
461 Art. 853 para. 3 OR.
462 See art. 847 ff. OR, particularly art. 849 OR.
463 BK-FORSTMOSER, art. 849 notes 9 ff.; BSK OR II-SCHWARTZ, art. 849 notes 1 
ff.; DRUEY/DRUEY JUST/GLANZMANN, § 20, note 24; GERWIG, 265 f.; 
TAISCH/TROXLER, 409; ZK-GUTZWILLER, art. 849 notes 1 and 8 and art. 853 
note 21; contra REYMOND/TRIGO TRINDADE, 117 and 118 f.
464 Art. 849 para. 2 OR; BK-FORSTMOSER, art. 849 notes 26 f.; BSK OR II-
SCHWARTZ, art. 849 note 4; REYMOND/TRIGO TRINDADE, 119 f.; ZK-GUTZ-
WILLER, art. 849 note 1.
465 Report 1928, 290; BK-FORSTMOSER, art. 849 note 32; similar REY-

MOND/TRIGO TRINDADE, 119.
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TAISCH/TROXLER argued that this separation does not necessarily need to be a 
temporary one, but the pecuniary rights could be permanently separated from 
the personal rights as a member. These pecuniary rights then would exist in-
dependently and could be transferred subject to restrictions in the articles of 
association only. The underlying membership would remain with the original 
holder. In particular, the departure of the original member would have no ef-
fect on the existence of the pecuniary rights. This would allow the emergence 
of a liquid market for cooperative shares and facilitate the search for potential 
buyers from an investor’s point of view.466

The majority of the academic literature that accepts the non-transferability of 
membership, but supports the unrestricted transferability of the shares467

(mostly implicitly) assumes that pecuniary rights and personal membership 
rights may be permanently separated from each other. Only if it were possible 
to separate pecuniary rights from personal membership rights could the share 
be unrestrictedly transferred. Otherwise, a transfer would be subject to the ac-
quirer becoming a member of the cooperative. Such a separation has occurred 
in practice since the law does not explicitly prohibit it.

In my opinion rightfully so, a minority of authors have contested that it was 
the lawmaker’s intention to permit a permanent separation of these rights.468

First, as FORSTMOSER emphasized, although generally supporting the unre-
stricted transferability of cooperative shares, art. 849 para. 2 OR provides for
such a separation only “[until] such time as the acquirer becomes a mem-
ber[.]”469 Second, when implementing the law on cooperatives, the lawmaker
particularly intended to create a corporate form that was unattractive for finan-
cial investments.470 In order to prevent the shares in cooperatives from being 
traded like shares in a corporation, the lawmaker explicitly prohibited the qual-
ification of cooperative shares as securities.471 Hence, allowing for a perma-
nent separation of pecuniary and personal membership rights and, following 
thereafter, a free transferability of the shares including the pecuniary rights 
––––––––––––––
466 See generally TAISCH/TROXLER, 409 ff.
467 See supra note 323.
468 REYMOND/TRIGO TRINDADE, 117 and 119. 
469 BK-FORSTMOSER, art. 849 note 70.
470 Report 1928, 285 f.; BGE 140 III 206, c. 3.6.2; MEIER-HAYOZ/FORSTMOSER, 
§ 19, note 55; NÖSBERGER, 19 f.
471 ZK-GUTZWILLER, art. 853 note 19.
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would run contrary to the lawmaker’s intention.472 In conclusion, the unre-
stricted transferability of the shares only would have to be deemed illegal. 
However, for the sake of legal certainty, the free trade of shares subject only 
to the provisions of the articles of association that has emerged requires that 
the interpretation of the majority in the academic literature prevail.473

Regardless of these general legal concerns, the permanent separation of pecu-
niary and personal membership rights raises several practical issues. As 
TAISCH/TROXLER acknowledged themselves, a permanent separation may 
cause problems with regard to rights that are related to the shares.474 For ex-
ample, art. 870 para. 2 OR states that each individual member’s liability 
amount is determined based on the value of the shares held by such member. 
In case of a transfer of shares to a third party who does not become a member 
of the cooperative, who will be liable? Although critical, REYMOND/TRIGO 
TRINDADE proposed that the transferor would remain liable based on the 
shares it transferred without any liability of the transferee,475 while 
TAISCH/TROXLER seemed to deny a liability of both the transferor and the ac-
quirer.476

At the same time, problems may occur if claims transferred to an acquirer in 
connection with the sale of shares depend on personal aspects of the member-
ship. Among others, art. 859 para. 2 OR refers to the individual member’s 
usage of the cooperative’s facilities and services in order to determine such
member’s entitlement to a share in the profit. Although the acquirer of the 
shares would be entitled to participate in the profit distribution, it would not 
receive anything since the right to use the cooperative remains with the trans-
feror.477

––––––––––––––
472 BK-FORSTMOSER, art. 849 note 70.
473 REYMOND/TRIGO TRINDADE, 122.
474 TAISCH/TROXLER, 411.
475 REYMOND/TRIGO TIRINDADE, 120 f. and 163. They acknowledged that it 
seems odd to continue to deem the transferor the owner of the shares despite hav-
ing transferred them, but still support this interpretation in order to prevent abu-
sive transfers.
476 TAISCH/TROXLER, 411. Interestingly, they refer to REYMOND/TRIGO TRIN-

DADE in support of their opinion.
477 REYMOND/TRIGO TRINDADE, 118 and 120 f.; TAISCH/TROXLER, 411.
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In summary, it will be difficult for an impact investor to find a buyer that is 
willing to accept these uncertainties. Therefore, selling its shares (and trans-
ferring the membership) to a third-party buyer might be very difficult if not 
impossible. A permanent separation of pecuniary and personal membership 
rights will require detailed provisions in the articles of association catering for 
all these uncertainties. 

2.3 Initial Public Offering

As far as the second consequence is concerned, it is at least doubtful whether 
shares in a cooperative can be listed on a stock exchange. In order to be listed 
and traded on a stock exchange, the shares would have to qualify as securities. 
Art. 2 sub-para. b Finfrag defines securities as standardized certificated and 
uncertificated securities (Wertpapiere), derivatives, and intermediated securi-
ties (Wertrechte), each suitable for mass trading. However, according to art. 
853 para. 3 OR, shares in a cooperative may not be issued as securities, but 
only as documents in proof. Therefore, a listing of a cooperative’s shares 
seems to be impossible.

At this point, another linguistic remark becomes necessary. Although English 
is not an official language in Switzerland, the government has provided trans-
lations for some laws.478 Unfortunately, terms in the translation of the Finfrag 
were used in a different meaning than in older laws. For example, the term 
“intermediated securities” in art. 2 sub-para. b Finfrag and the term “uncertif-
icated securities” in art. 973c para. 1 OR refer to the same instrument, but art. 
3 BEG uses the term “intermediated security” in a different meaning. Besides 
that, the terms “standardized certificated” and “uncertificated securities” in art. 
2 sub-para. b Finfrag refer to the same meaning as the term “negotiable secu-
rities” in art. 965 OR does. Therefore, in this research, the term “negotiable 
securities” (Wertpapiere) shall refer to instruments within the meaning of art. 
965 OR and includes the standardized certificated and uncertificated securities
in art. 2 sub-para. b Finfrag. The term “uncertificated securities” (Wertrechte) 
shall include the instruments within the meaning of art. 973c para. 1 OR and 
the intermediated securities according to art. 2 sub-para. b Finfrag. Finally, the 
term “intermediated securities” (Bucheffekten) shall be used for the instrument 
defined in art. 3 BEG.

––––––––––––––
478 See supra note 257.
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In the academic literature, TAISCH/TROXLER proposed an interpretation that 
would allow for listing and trading of cooperative shares on a stock exchange. 
The origin of their argument is the separation of pecuniary rights from other 
personal membership rights as provided for by the law in art. 849 para. 2 
OR.479 Accordingly, certificates proving either the pecuniary or the personal 
membership rights may be issued independently.480 They argued that art. 853 
para. 3 OR needs to be understood as to prohibit the issuance of share certifi-
cates representing the personal membership rights in the form of negotiable 
securities only, but not of share certificates representing the capital portion and 
the pecuniary rights. In their opinion, the lawmaker prohibited the issuance of 
negotiable securities in order to exclude transfers of membership.481 Consid-
ering that pecuniary rights can be permanently separated from the personal 
membership rights and independently certified, applying the prohibition of the 
issuance of negotiable securities to share certificates not representing the per-
sonal membership rights would go beyond the ratio legis of art. 853 para. 3 
OR. Hence, they concluded that the issuance of share certificates about the 
capital portion and the pecuniary membership rights only in the form of nego-
tiable securities would be permitted.482

Alternatively, they proposed that the shares could be issued as uncertificated 
securities in the sense of art. 973c OR. The wording of art. 853 para. 3 OR 
refers to negotiable securities only, but does not mention uncertificated secu-
rities at all. Moreover, considering that any certificate a cooperative may issue 
with regard to the membership or a capital portion could only be issued as 
document in proof, the right is completely separated and independent from the 
certificate, which is the characteristic feature of uncertificated securities.483

In my opinion, as explained earlier, pecuniary membership rights are not sup-
posed to be permanently separated from the personal ones. In consequence, 
from a conceptual point of view, the unrestricted transferability of the shares 
representing the pecuniary membership rights was negated. Regardless 
thereof, due to the practical developments, the permanent separation and the 
––––––––––––––
479 See supra note 324.
480 Art. 852 para. 1 and 2 OR; see further BSK OR II-NIGG, art. 852/853 notes 1 
f.; ZK-GUTZWILLER, art. 853 note 5.
481 Report 1928, 290 f.; see also ZK-GUTZWILLER, art. 853 note 16 ff.
482 See generally TAISCH/TROXLER, 414; ZK-JÄGGI, art. 965 note 284.
483 Report BEG, 9328. See generally TAISCH/TROXLER, 414 f.
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unrestricted transferability of such shares needs to be accepted as reality.484

However, it does not mean that the issuance of these shares as negotiable or 
uncertificated securities must be permitted.

Part of the literature argued that the prohibition of the securitization of coop-
erative shares was meant to restrict their transferability.485 Indeed, negotiable 
securities are deemed to fulfill a transportation function.486 Since the negotia-
ble security not only represents, but actually is the bundle of rights associated 
with it, the transfer of the certificate is sufficient to transfer the rights and to 
render the transferee the position of the holder of the rights.487 Compared to 
uncertificated securities, which need to be assigned in order to be transferred 
and the holder of which needs to present an uninterrupted sequence of assign-
ments to prove its capacity as legitimate right holder, negotiable securities are 
significantly simpler to transfer.488 However, a prohibition of securitization 
does not necessarily restrict the transferability.489 Conversely, securitization 
does not guarantee transferability, e.g. in cases where the markets were simply 
illiquid. Hence, this argument is not very compelling.

Even so, the lawmaker’s intentions still advocate against the permission of 
securitization of cooperative shares representing the pecuniary rights. The 
main reason for the amendment of the law on cooperatives in 1928 was the 
emergence of cooperatives that were structured like corporations but without 
being subject to the restrictive provisions on the incorporation of corporations. 
The amendment intended to clarify the differences between cooperatives and 
corporations due to their distinct nature. Furthermore, it was supposed to pre-
vent the emergence of cooperatives that lacked the cooperative spirit and were 
harmonized or even equal to corporations.490 It would contradict this intention 
if cooperatives were permitted to issue share certificates about the pecuniary 

––––––––––––––
484 See supra note 326.
485 See e.g. ZK-GUTZWILLER, art. 853 note 19; ZK-JÄGGI, art. 965 note 284; sim-
ilar GERWIG, 61.
486 BSK SECURITIES-PÖSCHEL/MAIZAR, art. 973c OR note 26.
487 Art. 965 and art. 969 OR. 
488 As to the transportation function with regard to uncertified securities, see 
BSK SECURITIES-PÖSCHEL/MAIZAR, art. 973c OR note 29.
489 TAISCH/TROXLER, 414.
490 Report 1928, 285 f.
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membership rights in the form of negotiable securities since it once again 
would bring the cooperative closer to the corporation.

In addition, the Report indicates that art. 853 para. 3 OR was meant to include 
both the share certificates representing the capital portion and the ones regard-
ing pecuniary rights only. As evidence of membership, the law provides either 
the member certificate (art. 852 para. 1 OR) or the share certificate (art. 852 
para. 2 OR). Despite the differences, at least with regard to the qualification as 
negotiable security, the lawmaker intended to treat them equally. The Report 
states “[like] the member certificates, [share certificates] are not negotiable 
securities, but mere documents in proof.”491 Evidence that the lawmaker
wanted to allow the issuance of negotiable securities representing cooperative 
shares not including personal membership rights is missing. In particular, con-
sidering that it was not the intention that pecuniary rights could be permanently 
separated from personal membership rights, it may be argued that the law-
maker did not deem it necessary to prohibit the issuance of such negotiable 
securities separately.

Finally, taking into account that no cooperative shares have been listed on a 
stock exchange so far,492 the permission of the issuance of such negotiable 
securities cannot be justified by referring to the argument of legal certainty.

As to uncertificated securities (Wertrechte), TAISCH/TROXLER supported the 
permissibility of the issuance of such securities. Again, this would apply to the 
cooperative shares representing the capital portion and the pecuniary rights 
only. Only the lawmaker’s intention, discussed with regard to the issuance of 
negotiable securities to separate strictly the cooperative from the corporation,
would advocate against such permissibility.493 Besides that, considering that 
uncertificated securities are intended to fulfill the same functions as negotiable 
securities, the permissibility to issue uncertificated securities remains at least 
doubtful where the lawmaker prohibited the issuance of negotiable securi-
ties.494 TAISCH/TROXLER pointed out that the materials to neither art. 973c OR 

––––––––––––––
491 Report 1928, 291 (translated by the author, emphasis added).
492 TAISCH/TROXLER, 413.
493 See supra note 336.
494 BSK SECURITIES-BÄRTSCHI, art. 6 BEG note 103 f.
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nor the BEG contain any reference that the issuance of cooperative shares in 
the form of uncertificated securities were prohibited.495

However, the development of uncertificated securities and of the applicable 
legal framework rather supports BÄRTSCHI’s opinion. The strong connection 
between a right and the certificate representing it in the form of a negotiable 
security once made the transfer of the underlying right easier, but became an 
impediment as securities spread on a huge scale over time. Nowadays, nego-
tiable securities are deposited with central custody institutions, which signifi-
cantly decreased the risks of lost, stolen, or even destroyed certificates. Trans-
fers are no longer effected by way of transfer of the certificate, but rather by 
way of credit entry on the accounts of the buyer at the custody institutions. 
Security trading has been more and more dematerialized, but without a proper 
legal basis. Implementing the legal concept of uncertificated securities allowed 
waiving the issuance of negotiable securities.496 In other words, uncertificated 
securities are rights that earlier could have been issued as negotiable securities 
only. Hence, wherever the law prohibits the issuance of negotiable securities, 
uncertificated securities need to be included as well.

In conclusion, an IPO seems to be a very unrealistic exit option for an impact 
investor in a cooperative. After having already excluded the sale of coopera-
tive shares as a viable exit option, and considering that liquidation or bank-
ruptcy will not be advantageous options either, the departure as member seems 
to be the only remaining exit option.

2.4 Departure as Member

The law grants every member the possibility to waive its membership and to 
leave the cooperative.497 Despite seeming a guaranteed exit option for an im-
pact investor,498 it only entitles the investor to leave, but does not necessarily 
meet all the investor’s interests.

––––––––––––––
495 TAISCH/TROXLER, 415.
496 Report BEG, 9321 ff.
497 Art. 842 para. 1 OR.
498 With regard to the interest to have an exit option, see supra notes 142 ff.
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As we saw earlier, impact investors intend to receive a financial profit besides 
generating a positive impact.499 This requires that the aggregate amount the 
investor receives during the holding period and at the exit exceeds the amount 
of its investment. Considering that cooperatives are significantly restricted and 
limited as to the distribution of profits,500 the financial success of the invest-
ment would strongly depend on what the investor received when exiting the 
deal.

Although granting the right to leave the cooperative at almost any time, the 
law is very restrictive as to what may be paid out to the leaving member. Un-
less the articles of association provide for compensation upon departure, the 
leaving member is not entitled to one.501 Hence, in order to maintain the de-
parture as viable exit option, the investor would have to negotiate for such 
compensation before investing in the cooperative.

However, even if the articles contained such compensation, it would not nec-
essarily entitle the investor to a sufficient amount. According to the predomi-
nant opinion in the academic literature, articles providing for a repayment of 
the cooperative shares in the sense of art. 864 para. 2 OR would restrict the 
investor’s entitlement to the par value (Nennwert) of the shares.502 Depending 
on whether the investor paid a surplus (also called an entry fee) or not for the 
shares when it became a member of the cooperative and on the net assets as of 
the time of departure, the investor would risk not even getting its investment 
back, let alone a profit.

Art. 864 para. 1 OR provides for more flexibility as far as the nature and the 
calculation criteria of the compensation are concerned and hence, would allow 
for a compensation that would exceed the par value of the shares.503 In order 
to determine the share in the net assets to be paid to the leaving investor, the 

––––––––––––––
499 See supra note 129.
500 See supra notes 313 ff.
501 Art. 865 para. 1 OR.
502 See e.g. and each with further references BSK OR II-NIGG, art 864/865 note 
11; GERWIG, 251 f.; ZK-GUTZWILLER, art. 864/865 note 9; critical REY-
MOND/TRIGO TRINDADE, 128 and 130.
503 BSK OR II-NIGG, art. 864/865 note 10 with further references; GERWIG, 249 
ff.; REYMOND/TRIGO TRINDADE, 128 f.; contra ZK-Gutzwiller, art. 864/865 note 
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articles could even refer to the capital contributions made by the leaving mem-
ber.504 Regardless of that, in any case, the basis for such calculation and there-
fore restriction for the compensation will always be the net assets of the coop-
erative as of the date of departure.505 Unless the net asset exceeded at least the 
par value of the investor’s shares plus the entry fee, it would not receive a 
profit when leaving the cooperative. Considering that the cooperative is not 
supposed to generate financial profits,506 it is unlikely that the cooperative’s 
assets will (significantly) exceed its liabilities and its share capital, if any.

Besides negotiating for compensation upon departure, the investor would have 
to ensure that the articles do not provide for a severance penalty in the sense 
of art. 842 para. 2 OR. Such penalty would further diminish the investor’s 
chances of receiving a financial profit.

III. Conclusion
As intended by the lawmaker, although having seemed suitable for impact in-
vestments at first glance, the cooperative’s legal framework is too restric-
tive.507 The person-related nature of cooperatives, the intention to undertake 
collectively an endeavour for the benefit of all members, and the obligation to 
contribute to that due to the duty of loyalty might impose more obligations on 
an impact investor than it is willing to take on. In addition, profit distribution 
and exit possibilities are significantly restricted. Despite the impact investor’s 
distinct mindset, the legal framework of the cooperative restricts the chances 
of receiving a financial profit too much. Hence, the cooperative is not suitable 
for most impact investors.

Chapter 8: Comparison of Corporate Entities
After having excluded cooperatives as the most suitable corporate forms for 
direct impact investments, it remains to determine which legal entity would be 
most recommendable from the perspective of an impact investor.

––––––––––––––
504 BSK OR II-NIGG, art. 854 note 10 and art. 864/865 note 4 with further refer-
ences. 
505 Art. 864 para. 1 OR. BGE 127 III 415 ff., c. 3 ff.
506 See supra notes 313 and 315.
507 As to the lawmaker’s intention, see supra footnote 470.
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The comparison between the different legal entities will be structured along 
several aspects that are relevant considering the interests of the impact inves-
tor.508 First, the corporate purpose will be discussed. On the one hand, it may 
be necessary that the corporate purpose reflects the double intention of the 
impact investor. On the other hand, managerial behaviour is required to com-
ply with the company’s purpose. Thereafter, the rights of shareholders or 
members and the transferability of the membership will be discussed. Follow-
ing some remarks related to the management of the company and its reporting, 
the comparison will conclude with some exit strategies.

I. Corporate Purpose
Among others, and particularly besides having legal personality or not, corpo-
rate forms may be distinguished based on their corporate purpose. Corporate 
forms with an economic purpose need to be separated from those with a non-
economic or charitable purpose. Although the law does not incorporate this 
distinction in a strict manner, it more or less explicitly prescribes a particular 
purpose for some corporate forms. The characteristic interest of an impact in-
vestor to generate a positive impact alongside a financial profit might require 
a combination of both purposes.

1. Definitions

Despite using the terms “economic purposes” and “non-economic purposes”
several times, the law does not contain any definition of these terms. Defini-
tions and a demarcation have particularly emerged in connection with the case 
law and literature on associations according to art. 60 ff. ZGB. A corporate 
form has an economic purpose if it ultimately intends to provide a financial 
(i.e. pecuniary) or other material benefit to its members. Conversely, a non-
economic purpose is present if the company’s ultimate goal is to provide such 
benefit to third parties or to provide other, non-material benefits to its mem-
bers, such as cultural, political, religious, sporting, artistic, scientific, charita-
ble, or social benefits.509

––––––––––––––
508 See supra notes 128 ff.
509 See instead of many BK-RIEMER, Vereine, art. 60 note 47; DIAS, 41 ff.; 
MEIER-HAYOZ/FORSTMOSER, § 4, notes 5 f. For examples for non-economic pur-
poses, see art. 60 para. 1 ZGB.
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While the definitions and the demarcation of the two terms seem to be uncon-
tested in the academic literature and in legal practice, the application in prac-
tice causes significant difficulties.510 In order to determine whether a particular 
organization pursues an economic or a non-economic purpose, the organiza-
tion’s ultimate goal needs to be assessed on an individual basis.

The ultimate purpose of an organization is not necessarily identical with its 
immediate purpose stated in its incorporation documents and hence, needs to 
be distinguished from it. The incorporation documents usually refer to the lat-
ter, but the former has to be determined based on the goals the organization 
actually strives to achieve.511 For the purpose of determining whether the or-
ganization pursues economic or non-economic goals, the ultimate purpose is 
relevant.512 However, this does not mean that the purpose stated in the incor-
poration documents is not allowed to contain indications of the ultimate pur-
pose or even to be identical with it.

Furthermore, the subject of the organization, i.e. its actual activity, needs to be 
separated from its ultimate purpose. The actual activity the organization en-
gages in is supposed to further its immediate and therefore, its ultimate pur-
pose. In particular, the operation of a commercial business could support either 
an economic or a non-economic purpose, depending on who benefits from the 
commercial activities.513

Finally, the purpose of an organization is not necessarily coincident with the 
personal reasons or motives of its members, which are irrelevant as far as the 
determination of an organization’s ultimate purpose is concerned. However, 
due to the importance of the purpose, the best case would be that the purpose 
of the organization matches its members’ motives.514

––––––––––––––
510 See generally BK-RIEMER, Vereine, art. 60 notes 50 and 60 ff.; BSK ZGB I-
HEINI/SCHERRER, art. 60 note 5.
511 BGE 115 II 401 ff., c. 1.a).
512 See instead of many BK-RIEMER, Vereine, art. 60 note 37; DIAS, 40 f.; 
MEIER-HAYOZ/FORSTMOSER, § 1, notes 66 f., and § 4, note 7.
513 BK-RIEMER, Vereine, art. 60 notes 54 f.; DIAS, 55; Meier-HAYOZ/FORSTMO-

SER, § 4, note 8.
514 See generally MEIER-HAYOZ/FORSTMOSER, § 1, note 70; VON STEIGER, 268 f.
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2. Combinability of Purposes

The law seems to separate corporate forms with an economic purpose strictly 
from those with a non-economic one. According to art. 59 para. 2 ZGB, groups 
of persons that intend to pursue economic purposes are referred to the corpo-
rate forms provided by the OR, in particular the legal entities. The legal prac-
tice and the prevailing opinion in the academic literature do not understand art. 
59 para. 2 ZGB as to include partnerships.515 Corporate bodies provided by the 
ZGB seem to be only available for non-economic purposes.516

Despite this seemingly strict distinction on a general level, as we will see be-
low in more detail, the law itself explicitly or at least implicitly softens it with 
regard to some corporate forms. For example, according to art. 620 para. 3 OR, 
a corporation may have an economic or a non-economic purpose. In addition, 
legal practice has further blurred the lines.517 As organizations have adopted 
several purposes or a mixed purpose, the allocation to either group has become 
increasingly difficult. In this case, the qualification essentially depends on the 
organization’s main purpose.518 However, regardless of that, the characteriza-
tion still relies on a traditional either-or-distinction.

As far as impact investments are concerned, it will be crucial to have both 
purposes alongside each other or even one single, but mixed purpose including 
both. On the one hand, the impact investor’s intention to receive a share in the 
investee’s profit requires such to have at least an economic component in its 
purpose. On the other hand, the investor’s intention to generate a positive im-
pact is of equal importance. The provision of financial or other benefits to non-
members is a non-economic purpose. Although one purpose could be regarded 
as prevailing (i.e. as the main purpose), with a view to the duties of directors 

––––––––––––––
515 BGE 90 II 333 ff., c. 2, where it is only referred to art. 620 ff. OR. See further 
BK-RIEMER, Allg. Bestimmungen, Systematic Part, note 81; BSK ZGB I-HU-
GUENIN, art. 59 note 16.
516 See art. 60 para. 1 ZGB. Since art. 59 para. 2 ZGB only refers to “[a]ssocia-
tions of persons”, which does not include the foundations, which are an inde-
pendent bundle of assets (see supra note 288).
517 MEIER-HAYOZ/FORSTMOSER, § 4, note 15.
518 See with regard to associations and instead of many BGE 90 II 333 ff., c. 3.c) 
f.; BK-RIEMER, Vereine, art. 60 notes 74 ff.; DIAS, 53 f.; SHK HREGV-BERGER, 
art. 91 note 7 ff.
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and managers,519 a mix of both purposes with the same significance is to be 
preferred. From the investee organization’s point of view, adopting such dou-
ble purpose ensures that the investor remain committed to its double mission. 
If a potential investor requested the amendment of the mixed ultimate purpose 
during the investment negotiations, the target and/or the existing members 
could simply stop negotiating and not enter into an agreement. After having 
invested, amending the ultimate purpose would be significantly more difficult, 
in particular if (indirect) protection mechanisms were in place. 

It could be argued that any corporate form would have an entirely economic 
ultimate purpose if it at least partially intended to distribute financial profits to 
its members, even in case it also intended to benefit the society, a group of it, 
the environment, or something else. Regardless of what the specific activities 
of the company were and who benefited from them, as long as its goal was to 
generate a financial profit that can be distributed to the members, it would have 
an economic ultimate purpose. In my opinion, this argument would not be con-
vincing.

First, it would reflect the traditional, bifurcated view on corporate forms that 
seems to be superannuated and no longer appropriate nowadays. The overview 
on the historical development of impact investing indicates that business enti-
ties are no longer deemed either to generate profits and distribute them to its 
members or to benefit the society or the environment.520 Rather, they are 
viewed as part of the society and required to bear a share of the responsibility 
toward it, the environment, and future generations. Some business entities still 
focus on financial profits for distribution to their members, but they have 
changed their business practices in order to avoid or at least to reduce negative 
consequences on the society or the environment. Of course, it is appropriate to 
characterize them as to have an economic ultimate purpose. However, this is 
no longer appropriate where a company intends to generate a positive impact 
alongside a financial return for distribution.

Second, unless the law explicitly prohibits a particular corporate form from 
adopting either economic or non-economic purposes, in my opinion, it should 
be possible to combine and mix the two. The law sets strict limitations as far 

––––––––––––––
519 See infra notes 606 ff.
520 See supra notes 5 ff.



138 - Chapter 8: Comparison of Corporate Entities

as the structuring of a corporate form is concerned and prohibits a mix of sev-
eral corporate forms, but within these boundaries, it grants significant leeway 
to the parties.521 If the law prescribed a particular purpose for a corporate form 
and thereby (implicitly or explicitly) excluded any other purpose, a mix of 
several purposes would not be permitted. On the other hand, should the law 
permit the adoption of either an economic or a non-economic purpose by a 
corporate form, there is no reason to prohibit this form from adopting a mixed 
purpose. Hence, the following discussion will put a particular focus on the 
combinability of economic and non-economic purposes.

3. Evaluation of Corporate Forms

3.1 Simple Partnerships

As far as simple partnerships are concerned, art. 530 para. 1 OR requires that 
the people who “combine their efforts and resources” do so “in order to 
achieve a common goal.” The academic literature appears to be unclear 
whether this “common goal” includes both the immediate and the ultimate 
purpose or only one of them.522 FURRER separated the “common goal” from 
any purpose of the partnership itself and characterized it as the result of the 
joint efforts that commonly belongs to all partners.523 Consequently, the “com-
mon goal” would include neither the company’s immediate purpose nor its 
ultimate purpose. FELLMANN/MÜLLER put forward that the “common goal” to 
be agreed upon by the members only includes the immediate purpose, which 
needs to be distinguished from the mediate, but ultimate purpose. The “com-
mon goal” refers to what the partners unanimously and immediately want to 
achieve or create by joining their efforts. The ultimate purpose depends on 
what benefits the partners intend to create by pursuing their common goal.524

In contrast, HANDSCHIN/VONZUN interpreted the term “common goal” as to 
include both. The parties to a partnership agreement would have to agree on 
both and in particular, are required to support and promote both purposes.525

––––––––––––––
521 MEIER-HAYOZ/FORSTMOSER, § 11, note 4.
522 For a detailed overview on the discussion, see generally BK-FELLMANN/MÜL-

LER, art. 530 notes 463 ff.
523 FURRER, 52 ff. and 85 f.
524 BK-FELLMANN/MÜLLER, art. 530 notes 467 ff. and 477.
525 ZK-HANDSCHIN/VONZUN, art. 530 notes 30 ff.



Corporate Purpose - 139

Although generally supporting the separation of the ultimate from the imme-
diate purpose, other authors did not apply this distinction to their discussion of 
the “common goal” required by art. 530 para. 1 OR.526

To the extent apparent, FURRER’s opinion has not received a lot of support. 
Although having been cited with approval by MEIER-HAYOZ/FORSTMOSER, 
they characterized FURRER’s definition of the “common goal” as a company’s 
immediate purpose, distinguished it from its ultimate purpose only one para-
graph later, and did not refer to him at all when discussing the purpose of a 
simple partnership.527 FELLMANN/MÜLLER explicitly rejected FURRER’s opin-
ion in detail. Following VON STEIGER, they rightfully emphasized that the 
profit allocation to a partnership’s members is not one of its defining charac-
teristics. Indeed, art. 533 para. 1 OR, which states that profit and loss be shared 
equally among the partners, is of non-mandatory nature. In addition, they point 
to the difficulties FURRER’s separation creates with regard to non-economic 
purposes.528 He suggests that the qualifying element be the partners’ shared 
interests since a non-economic purpose means that the partners will not receive 
a share in the profit, but the “common goal” still depends on whether the part-
ners will jointly own the proceeds.529 However, the remaining academic liter-
ature agrees that the personal interests or the motives of partners are com-
pletely irrelevant with regard to the determination of the “common goal”, 
although they admit that a strict distinction between the purpose and the inter-
est might not be possible due to a significant overlap.530

In my opinion, FURRER’s arguments seem to be inconsistent in several ways. 
First, as emphasized by FELLMANN/MÜLLER, he included the participation in 
the profit distribution as a defining characteristic, whereas the law does not 

––––––––––––––
526 See e.g. BSK OR II-HANDSCHIN, art. 530 note 4; MEIER-HAYOZ/FORSTMO-

SER, § 12, notes 19 ff.; VON STEIGER, 267 ff. and 324 f.
527 Compare MEIER-HAYOZ/FORSTMOSER, § 1, notes 66 f., § 4, note 7, and § 12, 
notes 19 ff.
528 See BK-FELLMANN/MÜLLER, art. 530 notes 471 f.; see further VON STEIGER, 
387. See also the decision of the Federal Court 4A_509/2010 dated 11.03.2011, 
c. 5.2.
529 FURRER, 120 ff.
530 See e.g. BK-FELLMANN/MÜLLER, art. 530 notes 473 ff.; MEIER-
HAYOZ/FORSTMOSER, § 1, notes 70 ff.; VON STEIGER, 268 f.; ZK-HAND-
SCHIN/VONZUN, art. 530 note 31.



140 - Chapter 8: Comparison of Corporate Entities

require a partnership to distribute profits in order to qualify as such. Art. 533 
para. 1 OR explicitly leaves room for deviating agreements among the partners 
without changing anything in the qualification as partnership. In addition, 
since the simple partnership has no legal personality and hence cannot own 
property itself,531 the partners jointly own all assets anyway. The profit gener-
ated by a partnership’s operations is nothing but an increase in these jointly 
owned assets, and a loss results in a decrease.532 Therefore, profit and loss 
belong jointly to the partners in any case, regardless of whether it was the in-
tention of the partners or not. The profit and loss sharing is a consequence of 
a simple partnership, but not a defining characteristic.533

Second, as far as partnerships that intend to distribute profits to its partners, 
i.e. that have an economic ultimate purpose, are concerned, FURRER strictly 
separated the personal interests and motives from the “common goal” and em-
phasized that a “common goal” and hence, a partnership may exist regardless 
of any personal interests, even in the case of contradicting interests.534 These 
interests become relevant in case no distribution of pecuniary benefits to the 
partners is intended, i.e. where the partnership has a non-economic ultimate 
purpose. In this case, FURRER relied on the identity of the interests of the part-
ners at the time of the formation of the partnership.535 What would be the con-
sequence if the partners amended the ultimate purpose to a non-economic pur-
pose without forming a new partnership? 536 If FURRER’s opinion were applied 
strictly, the partners would only continue to have a “common goal” when 
changing the ultimate purpose of the partnership to a non-economic one in 
case they shared the same interests at the formation. Otherwise, they would no 
longer have a “common goal”, the partnership with an economic purpose 
would be terminated, and a new partnership would be formed. This would even 
apply in cases where the partners had the same interests when changing the 
ultimate purpose. An interpretation that theoretically results in a sudden loss 
––––––––––––––
531 See supra notes 297 ff.
532 Regarding the definitions of profit and loss used in art. 533 OR, see instead of 
many others BK-FELLMANN/MÜLLER, art. 533 notes 15 ff.
533 See also BK-FELLMANN/MÜLLER, art. 530 notes 466 and 471.
534 FURRER, 77 ff.
535 FURRER, 119 ff.
536 Regarding the distinction between change of purpose without new formation 
and dissolution with new formation, see generally ZK-HANDSCHIN/VONZUN, art. 
530 notes 42 f.
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of a “common goal” seems to be inappropriate. In addition, in my opinion, it 
is inconsistent to refer to the personal interests of the partners in case of a 
partnership with a non-economic purpose although having declared them ir-
relevant with regard to partnerships with an economic ultimate purpose.

Finally, FURRER’s strict separation between the purpose of the partnerships 
and the “common goal” of the partners hardly corresponds to the legal nature 
of a partnership. As seen above, a partnership does not have its own legal per-
sonality. It is not a separate legal entity, but rather a combination of means and 
efforts of individuals.537 Since there is no separate legal entity, and considering 
that the partnership itself cannot acquire and hold rights or property, be held 
liable, and be party to legal proceedings, it is unclear how it could have its own 
purpose. In other words, how can the “common goal” of the partners be dif-
ferent from the partnership’s purpose if there is no difference between the part-
nership and its partners? In accordance with the predominant majority in the 
academic literature,538 the proposed separation has to be rejected.

The opinion put forward by FELLMANN/MÜLLER seems to be more consistent. 
First, considering the definitions of economic and non-economic purposes and 
how these two are distinguished,539 the agreement on the ultimate purpose es-
sentially is an agreement on the profit distribution. Such agreement can be an 
implicit or an explicit one. According to the non-mandatory provision in art. 
533 para. 1 OR, all partners are entitled to an equal share in the company’s 
profit. The partners may deviate from or even waive this legally foreseen dis-
tribution mechanism by agreement and allocate the profit to third parties, 
thereby adopting a non-economic purpose. An implicit agreement on the profit 
distribution can also be seen in the partners’ decision not to change anything 
with regard to the mechanism set out in art. 533 para. 1 OR. It can be argued 
that since the law already requires the partners to make an (implicit or explicit) 
agreement on the profit distribution, it is not necessary to include it as essen-
tialia negotii in the form of the “common goal” according to art. 530 para 1 
OR.

––––––––––––––
537 See supra notes 297 ff.
538 Instead of many, see BK-FELLMANN/MÜLLER, art. 530 note 463 with further 
references.
539 See supra notes 352 ff.
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Second, according to art. 545 para. 1 sub-para. 1 OR, a partnership is dissolved 
upon achievement of its purpose or as soon as its purpose becomes unachiev-
able. The impossibility of achieving the purpose needs to occur after the for-
mation of the partnership. Otherwise, the partnership would be void within the 
sense of art. 20 para. 1 OR. The common understanding in the academic liter-
ature suggests that since a lack of profit might have several reasons, the im-
possibility of achieving and distributing a profit is not sufficient to dissolve 
the partnership, but it may be considered an important reason within the mean-
ing of art. 545 para. 1 sub-para. 7 OR. In order to get to the same conclusion, 
authors who supported the inclusion of the ultimate purpose in the term “com-
mon goal” in art. 530 para. 1 OR have to exclude it again with regard to art. 
545 para. 1 sub-para. 1 OR. FELLMANN/MÜLLER’s opinion allows interpreting 
the “common goal” in art. 530 para. 1 OR and the purpose in art. 545 para.1 
sub-para. 1 OR identically.540

However, a closer look reveals that their opinion in the end is not different 
from the one of HANDSCHIN/VONZUN or other authors. When discussing the 
content of the “common goal”, FELLMANN/MÜLLER argued that it could be of 
economic or non-economic nature.541 They use the same terms as for the ulti-
mate purpose, which they distinguished from the “common goal”.542 The lack 
of any indication to the contrary suggests that they understand the terms “eco-
nomic” and “non-economic” in both paragraphs as identical. In this case, it is 
not clear how the “common goal” could not include the ultimate purpose. If 
the “common goal” is of economic nature, profits will be distributed to the 
partners and the partnership has an economic ultimate purpose. If it is of non-
economic nature, according to the definition, profits will be distributed to third 
parties, or non-financial benefits will be distributed to either members or third 
parties. In that sense, distinguishing the “common goal” from the ultimate pur-
pose while suggesting that the former can be of economic or non-economic 

––––––––––––––
540 See generally BK-FELLMANN/MÜLLER, art. 530 notes 498 ff. (particularly 
note 501); VON STEIGER, 451; ZK-HANDSCHIN/VONZUN, art. 530 notes 48 ff. 
(particularly note 49) and art. 545-547 note 27 ff.
541 BK-FELLMANN/MÜLLER, art. 530 note 479.
542 BK-FELLMANN/MÜLLER, art. 530 note 477.
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nature seems to be contradictory. The contradiction can be resolved if the dis-
tinction is understood as a purely terminological one, but with an overlap con-
tentwise.543

In conclusion, despite the terminological differences, it can be held that the 
academic literature seems to be unanimous. All authors suggest that the “com-
mon goal” of a partnership may include either an economic or a non-economic 
(ultimate) purpose.544

To the extent apparent, courts have not participated in this general discussion. 
Rather than elaborating on the content of the “common goal” on an abstract 
level, courts have determined whether a “common goal” was present or not on 
a case-by-case basis. The Federal Court characterized the “common goal” as 
the pursuit of and the contribution to the same goal in order to participate in 
the expected success, but being ready to bear a share in the loss.545 This indi-
cates that the Federal Court at least implicitly includes the ultimate purpose in 
the “common goal”. Hence, case law seems to be consistent with the predom-
inant opinion in the academic literature. Interestingly, courts sometimes refer 
to the personal interests of the members in order to determine whether they 
have a “common goal” or not.546 The Federal Court also refers to the “common 
goal” as the blended interests of all partners.547

The literature generally emphasized that partnerships may adopt any purpose 
unless it is impossible, illegal, or immoral, in which cases the partnership con-
tract would be void based on art. 

––––––––––––––
543 See e.g. ZK-HANDSCHIN/VONZUN, art. 530 note 30.
544 See e.g. BK-FELLMANN/MÜLLER, art. 530 note 479; BSK OR II-HANDSCHIN, 
art. 530 note 4; FURRER, 54; MEIER-HAYOZ/FORSTMOSER, § 12, note 24 ff.; VON 
STEIGER, 324 f.; ZK-HANDSCHIN/VONZUN, art. 530 notes 28 and 33.
545 Decision 4A_209/2010 dated 11.03.2011, c. 5.2, confirmed in 4A_533/2014 
dated 29.04.2015, c. 2.2.3.
546 See e.g. most recently the decisions of the Federal Administrative Court A-
1591/2014 dated 25.11.2014, c. 5.4.1, of the Federal Court 4A_284/2013 dated 
13.02.2014, c. 3.1, and of the Commercial Court of the Canton of Zurich 
HG100117 dated 17.04.2013, c. 4.2.5.
547 Decision 4A_619/2011 dated 20.03.2012, c. 3.6, confirmed in 4A_533/2014 
dated 29.04.2015, c. 2.2.3.
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20 para. 1 OR.548 Following thereof, and due to a lack of a respective prohibi-
tion, a simple partnership may adopt a mixed purpose that allows the concur-
rent pursuit of economic and non-economic goals.

The personal structure of a simple partnership provides a particular protection 
of the purpose. Unless set out otherwise by the partnership agreement, any 
amendment of the once adopted “common goal” requires the unanimous con-
sent of all partners.549 On the one hand, this mechanism ensures that the pur-
pose and hence the double mission of the partnership cannot be changed with-
out the consent of the impact investor. On the other hand, if the investor joined 
a partnership, it could not enforce a change in the partnership’s purpose later 
without the consent of the existing partners. The unanimity requirement pro-
vides protection to both parties.

3.2 General and Limited Partnerships

The formation of general and limited partnerships requires, among others, an 
agreement of the partners on a purpose of the partnership, typically the opera-
tion of a commercial business.550 Although the operation of a commercial busi-
ness is typical for both partnership forms, the law permits the emergence of 
partnerships not operating a commercial business, but having other pur-
poses.551 In the latter cases, the partnership would not exist until the registra-
tion in the commercial register.

––––––––––––––
548 See instead of many and generally for a more detailed discussion BK-FELL-

MANN/MÜLLER, art. 530 notes 478 ff.; FURRER, 54; VON STEIGER, 324; ZK-
HANDSCHIN/VONZUN, art. 530 notes 28, 48, and 51 ff.
549 Art. 534 para. 1 OR. See generally ZK-HANDSCHIN/VONZUN, art. 530 note 
42.
550 Compare art. 552 para. 1 and art. 594 para. 1 OR. Regarding the definition of 
commercial business, see supra notes 268 f.
551 Art. 553 and art. 595 OR.
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This immediate purpose has to be separated from the ultimate purpose of the 
partnership. The ultimate purpose can be either an economic purpose or a non-
economic purpose.552

Similar to simple partnerships, nothing prevents a general or limited partner-
ship from adopting a combined or mixed purpose. The ultimate purpose essen-
tially depends on who benefits from the business operations of the partnership, 
i.e. its immediate purpose, and what form this benefit will be. In particular, the 
operation of a commercial business does not prescribe the ultimate purpose. 
As we saw earlier, the generation of a financial profit (and its distribution to 
the partners), which would indicate an economic purpose, is not a defining 
characteristic of a commercial business.553

Therefore, general and limited partnerships may have a combined or even 
mixed purpose that includes economic and non-economic features. In most 
cases, the means to promote this ultimate purpose will be the operation of a 
commercial business. Besides that, adopting a mixed purpose has no influence 
on the question regarding the duty of registration in the commercial register. 
Every general or limited partnership has to be registered in the commercial 
register regardless of its ultimate purpose or its activities. However, it is note-
worthy that if a partnership did not intend to operate a commercial business, 
the registration is constituent and the partnership would not exist until the entry 
in the commercial register.554

––––––––––––––
552 BSK OR II-BAUDENBACHER, art. 552 note 28 and art. 594 note 24; MEIER-
HAYOZ/FORSTMOSER, § 13, notes 29 f., and 1 14, note 19 (emphasize that gen-
eral and limited partnerships with non-economic purposes are not typical); ZK-
HANDSCHIN/CHOU, art. 552-553 note 32 and art. 594-595 note 6. Regarding the 
definition of and the distinction between an economic and a non-economic pur-
pose, see supra notes 352 ff.
553 See supra note 269.
554 Regarding the duty to have a partnership registered, see art. 552 para. 2 and 
art. 553 OR (general partnerships) and art. 594 para. 2 and art. 595 OR (limited 
partnerships).
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3.3 Corporations, Limited Liability Companies, and Partnerships Lim-
ited by Shares

The law explicitly permits corporations to adopt another purpose than an eco-
nomic one.555 This explicit reference to non-economic purposes emphasizes
the predominant perception that corporations mainly pursue economic pur-
poses. The focus on capital as defining element of the membership in art. 620 
para. 1 OR and the profit generation as ultimate goal reinforce this perception. 
For example, a corporation cannot be turned into a non-profit organization 
without the consent of all shareholders.556 In practice, corporations with non-
economic purposes form the exception rather than the rule.557 Although not 
many of them exist, the same applies to partnerships limited by shares. Art. 
764 para. 2 OR generally refers to the provisions on corporations that apply 
wherever a particular provision on a partnership limited by shares is missing, 
which is the case with regard to the corporate purpose.558

According to the draft for a new law of corporations, this particular reference 
to non-economic purposes is intended to be deleted.559 The Federal Council 
did not deem it necessary anymore and emphasized that the deletion would not 
change anything from a substantial point of view.560 Due to the predominant 
perception of corporations as corporate forms with an economic purpose, it 
would be desirable if the explicit reference in art. 620 para. 3 OR remained.561

It remains to be seen whether the reference will be included again. However, 
even in case of its deletion, it seems obvious that the Federal Council did not 
intend to restrict the possible purposes of corporations to economic purposes. 

––––––––––––––
555 Art. 620 para. 3 OR. 
556 Art. 706 para. 2 sub-para. 4 OR.
557 See e.g. BÖCKLI, § 1, note 28; BSK OR II-BAUDENBACHER, art. 620 note 2; 
VON DER CRONE, § 2, note 47; FORSTMOSER/MEIER-HAYOZ/NOBEL, § 2, note 50, 
and § 8, note 46; MEIER-HAYOZ/FORSTMOSER, § 16, note 40.
558 See also MEIER-HAYOZ/FORSTMOSER, § 17, note 11; REINHARDT, 45. This is 
true unless the share capital of a partnership limited by shares is not split into 
shares, but into parts that reflect the degree of participation of limited partners, in 
which case the provisions on limited partnerships would apply (see art. 764 para. 
3 OR; see generally supra notes 374 ff.).
559 Art. 620 Draft OR.
560 See Report Draft OR, 480, section 2.1.1.
561 See also BÖCKLI, § 1, footnote 87.
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Hence, regardless of the reference, corporations may adopt non-economic pur-
poses now and very likely in the future.

The law on limited liability companies does not contain a provision similar to 
art. 620 para. 1 and 3 OR. However, similar to corporations, in general, limited 
liability companies are deemed to have an economic purpose.562 Before the 
legal amendments effective as of 1 January 2008, limited liability companies 
were only allowed to have economic purposes. The lawmaker deemed the dis-
tinction from corporations as no longer objectively justifiable, repealed the re-
striction to economic purposes, and waived to include a provision similar to 
art. 620 para. 3 OR since it would only state the obvious.563 Limited liability 
companies are also allowed to adopt a non-economic purpose. Hence, the fol-
lowing remarks on the purpose of corporations not only apply to corporations 
and partnerships limited by shares, but also mutatis mutandis to limited liabil-
ity companies.564

Since corporations may adopt either economic or non-economic purposes and 
assuming that they form two extremes of the range of potential purposes, ad 
maiore minus, it must be possible for them to adopt a mix of both purposes as 
well. To the extent apparent, no author in the academic literature is of the opin-
ion that corporations were prohibited from adopting such mixed purpose. Alt-
hough FORSTMOSER was critical of corporations with a mixed purpose and 
suggested that they should remain focused on economic purposes in order to 
avoid problems resulting from conflicts of interests unless they adopted an en-
tirely non-economic purpose, he did not deny the possibility to adopt a mixed 
purpose.565

The ultimate purpose of an entity does not necessarily need to be reflected in 
the entity’s constitutional documents, which only need to include the entity’s 

––––––––––––––
562 See e.g. MEIER-HAYOZ/FORSTMOSER, § 18, note 31.
563 Report 2002, 3171.
564 See generally BSK OR II-BAUDENBACHER/GÖBEL/SPEITLER, art. 772 notes 
1b and 37 f.; HANDSCHIN/TRUNIGER, §5, notes 20 f.; MEIER-HAYOZ/FORST-
MOSER, § 18, notes 31 ff.
565 FORSTMOSER (2002), 219 ff. His concerns particularly relate to potential con-
flicts of interests of board members and their duty to act in the best interest of the 
corporation (see for a more detailed discussion infra notes 628 ff.). With regard 
to the occurrence of conflicts of interests, see generally supra notes 146 ff.
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immediate purpose.566 In general, this also applies to corporations. Since cor-
porations are naturally supposed to pursue economic ultimate purposes, such 
would not have to be stated in their articles of association. However, in order 
to be binding for all shareholders, particularly for shareholders joining later, 
any other ultimate purpose would have to be reflected in the articles of asso-
ciation.567

According to art. 704 para. 1 sub-para. 1 and art. 808b para. 1 sub-para. 1 OR, 
the amendment of a corporation’s or a limited liability company’s immediate 
purpose, respectively, requires a resolution of a general meeting of sharehold-
ers and a majority of at least two-thirds of the voting rights represented. If the 
corporation has issued shares of different nominal values, the absolute major-
ity of the nominal value of shares represented is additionally required.568 This 
qualified majority requirement provides some protection of the corporation’s 
purpose and hence, the impact investor’s double intention. The majorities pre-
scribed by art. 704 para. 1 and art. 808b para. 1 OR are partially mandatory 
and may only be increased, but not lowered.569 If additional protection were 
required, the articles could provide for a higher majority and, as far as limited 
liability companies are concerned, even a veto right to approve an amendment 
of the purpose.570

The amendment of a partnership limited by shares’ purpose is subject to a veto 
right anyway. In addition to the qualified majority of a general meeting,571 the 
amendment requires the consent of the directors, which has to be unani-
mous.572 This framework comes close to the unanimity requirement in part-
nerships and provides significant protection to the company’s purpose. 

––––––––––––––
566 See supra note 354.
567 VON DER CRONE, § 2, note 47; FORSTMOSER/MEIER-HAYOZ/NOBEL, § 2, note 
57, and § 8, note 46.
568 See also BSK OR II-DUBS/TRUFFER, art. 704 note 3.
569 BÖCKLI, § 1, note 501, and § 12, notes 363 ff.; BSK OR II-SCHENKER, art. 
627 note 18; VON DER CRONE, § 2, note 76. 
570 Regarding participation rights and voting thresholds, see generally infra notes 
449 ff. Regarding the veto right in limited liability companies, see art. 807 OR.
571 Art. 764 para. 2 in connection with art. 704 para 1 sup-para. 1 OR. The major-
ity requirements may be increased as outlined in the previous paragraph.
572 Art. 766 OR. BSK OR II-WILDHABER, art. 766 note 1.
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In summary, corporations, limited liability companies, and partnerships lim-
ited by shares may have a purpose that combines economic and non-economic 
aspects. Impact investors are advised to ensure that any of these three corpo-
rate forms’ articles of association reflect this mixed purpose. Furthermore, de-
pending on the number of shares acquired by the impact investor, the majority 
threshold required to amend the purpose could be increased. Besides that, if 
an investor required a personal veto right against the amendment of the com-
panies purpose, such veto right could be granted in the shareholders’ agree-
ment.573 As far as limited liability companies are concerned, the veto right of 
the impact investor could be included in the company’s articles.574

3.4 Conclusion

In summary, it may be held that although generally expected to have an eco-
nomic purpose, neither corporate form discussed above is precluded from 
adopting a non-economic or even mixed purpose. The corporate purpose of 
any of these corporate forms may, and hence should, be phrased in a way that 
represents the corporation’s ultimate purpose and complies with an impact in-
vestor’s double mission.

In addition, the discussion showed that the law already provides some protec-
tion with regard to the amendment of the purpose. Depending on the corporate 
form, the amendment of the purpose requires either a qualified majority of or 
even unanimity among all shareholders or members of a company. If required, 
the qualified majority requirements could be increased in order to protect the 
purpose.

II. Distribution of Profits and Liquidation Proceeds
As we saw earlier, impact investors are interested to receive a profit on their 
investment.575 Considering that the profit of the investor equals the excess of 
the aggregate of all amounts received by the investor during the holding period 
and at the exit over the amount invested, one way to achieve this goal is to sell 

––––––––––––––
573 With regard to structuring possibilities of voting and veto rights in sharehold-
ers’ agreements, see generally FRICK, 1426; GRONER, 315; VON SALIS-LÜTOLF, 
note 1401. As to veto rights, contra TRIPPEL (2011), 83.
574 Regarding veto rights of members of a limited liability company, see infra
note 482.
575 See supra note 131.
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and transfer the stake in the investee at a higher price than the investor paid 
for it. Another option is the distribution of the financial profit of the investee 
company to its members or shareholders, either by way of ongoing profit dis-
tributions or by way of allocation of liquidation proceeds at the end of a com-
pany’s lifetime. Whether the investor prefers one or the other option or even a 
combination of both depends on many factors, such as the growth stage of the 
company, its liquidity situation, taxation of the profit on the level of the inves-
tor, etc. It might be important to have both options available.

The profit to be generated at the exit by way of sale of the investor’s stake to 
a buyer essentially depends on the purchase price paid by the latter. The cal-
culation of such price will consider all relevant aspects at the time of the exit, 
e.g. the economic perspective, revenues generated during the previous years, 
assets and liabilities of the company, cash reserves, retained earnings, etc. Due 
to the number of factors to be taken into account, it is uncertain whether the 
price will exceed the amount invested. Compared thereto, the profits of the 
company’s business operations may be distributed during the holding period 
as they occur. In addition, in order not to buy significant liquidity reserves (i.e. 
not to acquire a cash box with cash), a potential buyer might request the dis-
tribution of excess cash before closing the acquisition. This one single profit 
distribution could be taxed higher than several sequential distributions over 
years. These distributions not only allow the investor to collect profits, but also 
to manage the company’s liquidity. However, at the same time, a constant cash 
drain in the form of profit distributions might not be desirable because the 
company would lose liquidity required to continue with or even expand its 
business.576 Hence, while the company needs to be able to distribute profits as 
they occur, the investor needs to be able to control the distributions in order to 
prevent a drain of liquidity paramount to the business operations.

The distribution of profits may also take place at the end of a company’s life-
time. In brief, at the time of a company’s dissolution and liquidation, its assets 
are either liquidated or transferred in order to settle its debts, and the remainder 
is used to pay back the members’ or shareholders’ contribution. If a surplus 
remained after all these payments, they would be distributed to the members 
or shareholders as liquidation proceeds. Although not preferred, investors 
might see the dissolution and liquidation of a company as the only exit oppor-
tunity available.577 If it became apparent that the investee company might carry 
––––––––––––––
576 FRICK, note 895.
577 See generally with regard to other exit opportunities infra notes 749 ff.
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on as it currently does, but cannot grow and increase its value anymore, re-
solving the dissolution could help avoiding useless expenditures that reduce 
the net assets available for distribution without actually improving the status 
of the company.578 Therefore, ensuring that it will ideally receive its invest-
ment back plus a share in the company’s profit at the liquidation the latest will 
be important to an impact investor.

1. Simple Partnerships

Subject to an agreement to the contrary among the partners, each partner is 
entitled to an equal share in the partnership’s profits and is required to bear an 
equal share of its loss.579 Considering that the profit or loss of a partnership 
corresponds to an in- or decrease, respectively, of the jointly owned assets,580

this allocation mechanism is a logical consequence. Furthermore, as explicitly 
stated in art. 533 para. 1 OR, it applies regardless of the partners’ contributions. 
This distribution mechanism would suit an impact investor only if it deemed 
all contributions equally valuable or its contribution less valuable compared to 
others. In case its contribution exceeded the value of others’ contributions, it
would request that the profit be distributed pro rata to the contributions.581

Agreements deviating from the non-mandatory distribution mechanism could 
either foresee a particular allocation, leave it to the partners to determine such 
allocation annually in a vote, or even appoint certain members or third parties 
to determine the distribution.582 Unless agreed otherwise, any agreement on 
either profit or loss allocation applies identically to the other.583 However, 
HANDSCHIN/VONZUN convincingly argued that an agreement to arrange the 

––––––––––––––
578 Regarding advantages and disadvantages of liquidation as exit option see 
FRICK, notes 1296 ff.
579 Art. 533 para. 1 OR.
580 See supra note 364.
581 BK-FELLMANN/MÜLLER, art. 533 notes 23.
582 See generally BK-FELLMANN/MÜLLER, art. 533 notes 23 ff. and, in particular, 
31 ff.; ZK-HANDSCHIN/VONZUN, art. 533 note 40.
583 Art. 533 para. 2 OR.
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profit and the loss allocation differently can be an implicit one and that the 
assumption of such agreement does not need to meet high requirements.584

Again, unless agreed otherwise, according to art. 549 para. 1 and 2 OR, the 
profit or loss will not be actually distributed or borne, respectively, until the 
dissolution and liquidation of the simple partnership. After payment of all part-
nership debts, reimbursement of all expenses, and repayment of all contribu-
tions, the remainder (i.e. the liquidation proceeds) will be distributed to the 
partners. In case of a loss, the contribution paybacks would be reduced pro 
rata. This concept does not necessarily seem to suit simple partnerships with 
an undetermined lifetime. Due to the uncertainties associated with the time of 
distribution, partners of such partnerships might agree on a distribution on a 
regular basis.585

As far as impact investments are concerned, it may be expected that most in-
vestors will require an advanced profit distribution. The similarities to private 
equity and venture capital suggests that impact investors intend to stay in-
vested for a limited period only (probably between three to seven years) and
to liquidate their investments thereafter.586 Unless the dissolution of the simple 
partnership at the end of the holding period of the investor was already agreed, 
the profit distribution to the investor (and to the other partners) would require 
dissolving the partnership. However, this is hardly ever the intention of the 
impact investor because in most cases, the positive impact would no longer be 
generated thereafter. Hence, the partners and the investor would have to agree 
on an advanced profit distribution. One possibility would be to agree on a set-
tlement as of the exit of the investor without dissolution of the partnership587

and a settlement payment to the investor. This solution would allow the re-
maining partners to continue the business (maybe with a new partner replacing 
the exiting investor) after having settled and distributed the profit or loss. In 
addition, it provides certainty in two ways. First, the partnership will not be 

––––––––––––––
584 See generally and with further references ZK-HANDSCHIN/VONZUN, art. 533 
notes 51 ff.
585 See generally BK-FELLMANN/MÜLLER, art. 533 notes 147 ff.; BSK OR II-
HANDSCHIN, art. 533 notes 3 and 9; ZK-HANDSCHIN/VONZUN, art. 533 notes 70 
f.
586 See supra notes 22 ff. and 142.
587 Regarding the necessity to include the continuation of the partnership despite 
the investor’s exit, see infra note 503 and the literature cited in footnote 785.
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required to have liquidity available every now and then to make profit distri-
butions for the time the investor stays invested, which grants planning cer-
tainty. The profit remains at the disposal of the partnership and may help it to 
overcome weaker business periods. Second, the investor does not have to wait 
until the dissolution of the partnership to receive a payment.

The most significant disadvantage of this option is the requirement of the part-
nership to have a significant amount of liquidity available at the time of the 
exit. It could be forced to sell assets in order to generate sufficient cash to pay 
out the investor’s contribution plus a share in the profit or less a share in the 
loss. Several profit distributions on a more or less regular basis upon availa-
bility of cash that will be counted toward the settlement payment at the exit 
would not face these difficulties. Besides these two, several other structuring 
options would be available, but shall not be discussed in detail since they 
strongly depend on the given circumstances such as the liquidity needs of the 
partnership or the interests of the other partners.

A different question is whether certain partners can be excluded from the profit 
or loss participation at all. In general, art. 533 para. 3 OR permits the exclusion 
of the partners contributing labour from bearing the loss while still participat-
ing in the profit distribution. Besides that, it is disputed in the academic liter-
ature whether other partners can be excluded from the profit or loss participa-
tion.588 Without going into the details of this discussion, in my opinion, the 
arguments of the more recent literature in favour of the permissibility of the 
exclusion of certain partners from the profit or loss allocation seem more con-
vincing and superior. On the one hand, it is rightfully emphasized that the par-
ticipation in the partnership’s profit or loss is not a defining characteristic of a 
simple partnership, which means that either or both could be excluded without 
ceasing to be a simple partnership. On the other hand, art. 533 para. 3 OR is 
of non-exclusive nature. Therefore, the freedom of contract allows the parties 

––––––––––––––
588 For an overview on the discussion in the literature, instead of many see e.g. 
BK-FELLMANN/MÜLLER, art. 533 notes 45 ff.; ZK-HANDSCHIN/VONZUN, art. 
533 notes 54 ff.
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forming a simple partnership to agree on a profit or loss participation accord-
ing to their needs, subject only to the limits set by art. 20 OR, i.e. the agreement 
may not be illegal, impossible, or immoral.589

Expecting that impact investors preferred equity to debt investments,590 they 
presumably will not try to avoid a participation in the partnership’s loss. Im-
pact investors that intend to avoid a loss as effectively as possible are advised 
to provide debt financing to the target. The proximity to private equity and 
venture capital suggests that impact investors in most cases will provide risk 
capital that bears the company’s loss.591 However, they might want to limit 
their loss. For example, an impact investor could agree that it internally par-
ticipated in the partnership’s loss up to an amount equal to 50 percent of its
contribution. Since this would significantly reduce the investor’s risk, other 
partners are expected to request other benefits as consideration. Hence, the 
investor would have to be open for concessions in other areas.

Considering that the dissolution and liquidation could be unavoidable, it is 
recommended that the partnership agreement already include provisions on the 
distribution of the liquidation proceeds. In order to ensure that the investor will 
at least receive its investment back, the agreement should provide for a pre-
ferred distribution to the investor after all company debts have been paid.592

The first distributions should be made to the investor until it has received an 
amount equal to its original contribution. Thereafter, the other partner’s con-
tribution may be paid back proportionally. A remainder, if any, should be dis-
tributed either to all partners in accordance with the profit distribution mecha-
nism or again first to the investor up to a predetermined amount.593

In conclusion, the discussion showed that most provisions in the law regarding 
distributions of profits and liquidation proceeds are unlikely to suit the inter-

––––––––––––––
589 See with regard to these arguments generally and each with further references 
BK-FELLMANN/MÜLLER, art. 533 notes 60 ff. and 69 ff.; VON STEIGER, 388 f. 
and footnote 88; ZK-HANDSCHIN/VONZUN, art. 533 notes 58 ff.
590 See supra note 26.
591 Regarding the proximity to private equity and venture capital, see supra notes 
22 ff. See also FRICK, note 33 ff.
592 As to the liquidation procedure and the steps to be taken, see supra note 393.
593 See also FRICK, notes 897 f.
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ests of impact investors. Investments in simple partnerships would require de-
tailed provisions on profit distribution in the partnership agreement, which in-
creases the negotiations and therefore, the transaction costs.

2. General and Limited Partnerships

Except for the participation of the limited partner in the partnership’s losses 
according to art. 601 OR, the profit sharing rules applicable to general part-
nerships apply to limited partnerships as well.594 Hence, the two partnerships 
will be discussed together. The particularities of the limited partnership will 
be highlighted where necessary. Again, all provisions applying to the distribu-
tion of profits and the participation in the partnership’s loss are of non-man-
datory nature.595

2.1 Legal Framework and Interpretation

a Profit Distribution

According to art. 558 para. 1 OR, every partner of a partnership may annually 
request the distribution of a share in the profit after the end of each fiscal 
year.596 Due to the absence of particular provisions, every partner is entitled to 
an equal share in the profit, regardless of its contribution.597 The related re-
marks made with regard to the simple partnership apply to the general partner-
ship mutatis mutandis.598 A partner is only precluded from requesting a profit 
distribution if its capital contribution has been diminished by losses, in which 

––––––––––––––
594 Art. 598 para. 2 OR.
595 See instead of many BSK OR II-HANDSCHIN, art. 558-560 note 4 and art. 601 
note 1; ZK-HANDSCHIN/CHOU, art. 588 note 1.
596 See also ZK-HANDSCHIN/CHOU, art. 558-560 note 83.
597 Art. 557 para. 2 in connection with art. 533 OR. See further BSK OR II-
HANDSCHIN, art. 558-560 note 4; VON STEIGER, 494 and 498; ZK-HAND-
SCHIN/CHOU, art. 558-560 notes 29 and 72 f.
598 See supra notes 391 f.



156 - Chapter 8: Comparison of Corporate Entities

case the partner may request that its share in the profit be credited to the part-
ner’s contribution up to the amount of the reduction that has occurred with the 
excess being paid out as profit.599

The per capita distribution of the profit does not apply to limited partners. 
According to art. 601 para. 2 OR, unless the partners agreed on a profit distri-
bution mechanism with regard to the limited partners, the court would have to 
determine the limited partners’ share in the profit.600

According to art. 559 para. 3 OR, subject to another partner’s objection, profits 
not drawn after a fiscal year will be credited to the partners’ capital contribu-
tion. As far as limited partners are concerned, credits to these partners’ specific 
contribution (Kommanditsumme) may only be made if the contribution has 
been reduced by losses and up to the amount of the originally agreed contri-
bution. Any credits in excess of the agreed specific contribution are deemed a 
loan.601

b Interest on Capital Contribution

Besides a share in the profit, each partner is entitled to interest on its contribu-
tion for every fiscal year. Subject to an agreement to the contrary, the interest 
amounts to 4 percent of the actual capital contribution. The interest may be 
requested without a profit having been generated and even after the partner’s 
capital contribution has been diminished by losses. However, in this case, the 
interest will be calculated based on the actually remaining contribution and not 
based on the original one.602

The wording of art. 558 para. 2 OR has prompted a discussion in the academic 
literature. Some authors argued that art. 558 para. 2 OR entitles the partners to 
interests on their capital contribution, which entitlement can be waived by 

––––––––––––––
599 Art. 560 para. 1 OR. VON STEIGER, 499; ZK-HANDSCHIN/CHOU, art. 558-560 
note 75.
600 See generally BSK OR II-HANDSCHIN, art. 601 note 2; MEIER-HAYOZ/FORST-

MOSER, § 14, note 40; ZK-HANDSCHIN/CHOU, art. 601 note 22.
601 BSK OR II-HANDSCHIN, art. 601 note 5.
602 Art. 558 para. 2 and art. 559 para. 1 and 2 OR. See generally BSK OR II-
HANDSCHIN, art. 558-560 notes 4 f.; MEIER-HAYOZ/FORSTMOSER, § 13, note 45; 
VON STEIGER, 495 f.; ZK-HANDSCHIN/CHOU, art. 558-560 notes 56 ff.
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agreement.603 On the one hand, this opinion rested on the fact that art. 556 
para. 2 OR 1881 already prescribed that subject to an agreement to the con-
trary, that the partnership was required to pay interests on the capital contribu-
tion, and that the lawmaker did not intend to change this principle, either be-
fore implementing the OR or in its amendment in 1938.604 On the other hand, 
it followed earlier authors who emphasized that the partners of general part-
nerships quite often invested all their private wealth in the partnership. The 
interest on their capital contribution was necessary to help them support them-
selves.605

Contradicting experts put forward that the partners have to agree on the inter-
est. Absent any agreement to the contrary, the partners would not be entitled 
to interest. In particular, they emphasize that a non-mandatory legal entitle-
ment would discriminate against partners that “only” contribute work efforts 
and not capital. Unless the partners agreed on fees as remuneration for their 
work, they would not be legally entitled to anything else than a share in the 
profit according to art. 559 para. 1 OR.606

To the extent apparent, courts have not decided on this question yet.

In my opinion, the second opinion that requires an agreement between the 
partners on interest in any case is to be preferred. Despite the intention of the 
lawmaker to retain the concept that has been in force since 1881, the current 
wording of art. 558 para. 2 OR significantly differs from the one of art. 1623 
para. 2 of the draft attached to the Report 1905. It is fair to assume that the 
lawmaker did that on purpose even without mentioning it. A glance at art. 558 
––––––––––––––
603 BSK OR II-HANDSCHIN, art. 558-560 note 4; MEIER-HAYOZ/FORSTMOSER, § 
13, note 45; see further BEK-FELLMANN/MÜLLER, art. 530 note 139; 
HASENBÖHLER et al., notes 580 and 603.
604 Report 1905, 45 and 242 (art. 1623 para. 2 of the draft attached thereto); Re-
port 1928, 213 f. While the Report 1905 followed the German law and proposed 
to permit interest only if the partnership generated a profit, the Report 1928 
wanted to abolished this concept again and to return materially to the concept of 
the OR 1881.
605 See with further references ZK-SIEGWART, art. 558, 559, 560 notes 21 f. See 
also BSK OR II-HANDSCHIN, art. 558-560 note 5; ZK-HANDSCHIN/CHOU, art. 
558-560 note 57.
606 VON STEIGER, 496; ZK-HANDSCHIN/CHOU, art. 558-560 note 60; see further 
SHK PARTNERSHIPS-HERREN, art. 558 note 22. Art. 558 para. 3 OR.
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para. 2 of the draft attached to the Report 1928, which is very close to the 
actual wording, reinforces this interpretation. The draft prescribed that “inter-
ests according to [the partnership agreement], which, subject to a contractual 
arrangement, shall be [4 percent], may be credited” to the partners.607 If only 
the amount of the interest were subject to a contractual agreement, as had been 
proposed by SIEGWART,608 the double reference to and reservation of the part-
nership agreement would make little sense. Therefore, interest according to 
the partnership agreement can only be understood as the interest agreed upon 
and prescribed in the partnership agreement, i.e. as contractual interest. Unless 
interest was agreed upon, no partner would be entitled to interest on its capital 
contribution.

In addition, it is justified to treat the interest and fees as remuneration for a 
partner’s work efforts, which require an explicit contractual basis in the part-
nership agreement,609 similarly. As the lawmaker already acknowledged, and 
enforced by proponents of a legal entitlement to interest, interest may be rele-
vant and necessary for the partners having made a capital contribution to sup-
port themselves.610 However, the fees of a partner contributing work efforts 
fulfill the same social purpose.611 Hence, interest and fees are treated similarly
with regard to several aspects. Both may be drawn regardless of a profit and 
even during the fiscal year, and partners may file claims for accrued interest 
and fees in case of insolvency of the partnership.612 Due to the identical pur-
pose and the similar treatment, and in order to avoid discrimination against
partners contributing work efforts,613 it is justified to require a contractual ba-
sis for both interest and fees.

––––––––––––––
607 Report 1928, 360 (art. 558 para. 2 of the draft attached thereto; translated by 
the author, emphasis added).
608 ZK-SIEGWART, art. 558, 559, 560 note 21a.
609 Art. 558 para. 3 OR.
610 Report 1928, 214. See supra footnote 605 and accompanying text. 
611 ZK-HANDSCHIN/CHOU, art. 558-560 note 62. Similar VON STEIGER, 496 f.
612 Regarding payout during the fiscal year, see art. 558 para. 2 OR. As to the in-
solvency filings, see art. 570 para. 2 OR. See generally Report 1928, 214; BSK
OR II-HANDSCHIN, art. 558-560 notes 5 f.; VON STEIGER, 495 ff.; ZK-HAND-
SCHIN/CHOU, art. 558-560 notes 58 and 62.
613 See supra note 406.
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In conclusion, a partner is not legally entitled to interest on its capital contri-
bution. This would require a contractual basis in the partnership agreement. 
Agreed upon but unpaid interest will be credited to the partners’ capital con-
tribution unless one partner objects.614

c Participation in the Partnership’s Loss

Unless agreed otherwise in the partnership agreement, each partner would 
have to bear an equal share in the loss, regardless of its capital contribution. 
Each partner’s share will be deducted from its capital contribution.615 Partners 
whose contribution has been diminished or even eliminated by losses are not 
legally required to make additional contributions.616

Similar to the profit distribution, unless agreed upon by the partners, the court 
would have to determine if and to what extend limited partners participated in 
the loss of the partnership.617 In any case, according to art. 601 para. 1 OR, the 
limited partners’ participation is limited to their specific contribution.618

d Distribution of Liquidation Proceeds

According to art. 588 para. 1 OR, after the payment of all company debts (in-
cluding fees and accrued interest until the date the dissolution was resolved, if 
any),619 the capital contribution of each partner would have to be repaid to the 
relevant partner. Thereafter, interest for the liquidation period is paid out of 
the remainder. If a surplus remains after that, it has to be distributed to the 

––––––––––––––
614 Art. 559 para. 3 OR.
615 Art. 557 para. 2 in connection with art. 533 OR. See generally BSK OR II-
HANDSCHIN, art. 558-560 note 8; VON STEIGER, 499; ZK-HANDSCHIN/CHOU, art. 
558-560 note 106.
616 Art. 560 para. 2 OR.
617 Art. 601 para. 2 OR. See supra note 402.
618 Regarding a detailed discussion of the profit distribution, the loss participa-
tion, and the relevance of the distinction between the specific contribution and 
the contribution actually promised and paid, see ZK-HANDSCHIN/CHOU, art. 601 
notes 6 ff.
619 Fees and interest are considered debts of the partnership (see BSK OR II-
HANDSCHIN, art. 558-560 note 6).
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partners according to the (legal and/or contractual) provisions on the distribu-
tion of profits.620 If the amount remaining after payment of all debts is not 
sufficient to repay the capital contributions entirely, the deficit is equally split 
among the partners and deducted from each partner’s capital contribution. 
Again, this split and allocation follows the rules of the loss participation.621 It 
is noteworthy that general and limited partners of a limited partnership are 
treated equally as far as the distribution of liquidation proceeds is con-
cerned.622

2.2 Contractual Structuring

As far as the profit distribution is concerned, to a wide extent, reference may 
be made to the remarks regarding the simple partnership.623 The impact inves-
tor would likely prefer a distribution pro rata to the capital contributions, par-
ticularly if its contribution exceeded that of other partners.

The entitlement to request a distribution of profits after the end of every fiscal 
year according to art. 559 para. 1 OR deserves particular attention. On the one 
hand, the impact investor could annually request that profits be distributed to 
the investor. The decision to request such distribution would be in the inves-
tor’s discretion. When making this decision, the investor will likely consider 
the cash available and the liquidity needs of the partnership for the near future. 
On the other hand, other partners are entitled to the same, but without neces-
sarily considering whether the distribution makes sense from an economic and 
liquidity point of view as far as the company is concerned. In order to avoid 
inappropriate profit distributions, either the entitlement would have to be re-
stricted or even waived or else an approval mechanism (e.g. upon request, a 
majority of all partners would have to approve the profit distribution) would 
have to be implemented.624 At least, the partnership agreement should provide 
for an equal treatment of all partners in case of a profit distribution. The agree-
ment may prescribe that, upon request of one partner to distribute profits to it, 

––––––––––––––
620 Art. 588 para. 2 OR.
621 See generally BSK OR II-STAEHELIN, art. 588 notes 1 ff.; ZK-HAND-

SCHIN/CHOU, art. 588 notes 1 ff.
622 ZK-HANDSCHIN/CHOU, art. 619 note 1.
623 See supra notes 392 and 394 ff.
624 Regarding voting mechanisms and the potential of the impact investor to in-
fluence the decision-making process, see infra notes 449 ff.
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such distribution could not be made unless profits were simultaneously dis-
tributed to all partners. Therefore, the impact investor would benefit from a 
distribution requested by another partner as well.625

As far as impact investments as a limited partner are concerned, it is recom-
mended that the limited partner’s share in the profit be properly defined in the 
partnership agreement. The investor should make sure that it is treated at least 
equally to the general partners as to the share in the profit and the time and 
order of distribution. If possible, a preferred distribution to the limited partners 
may be agreed on. Presumably, the costs of negotiating the provisions regard-
ing such profit distribution will be lower than the costs of the court that has to 
determine the limited partner’s share in the profit according to art. 601 para. 2 
OR.

Interests on the capital contribution are recommended to be entirely excluded. 
First, they lead to a continuous cash drain even if no profit is generated and 
may result in the company becoming insolvent.626 Second, the lawmaker’s 
concerns that a partner who contributes his or her entire wealth depends on the 
interest to support him or herself627 may be addressed differently, if necessary. 
It may be assumed that in cases where partners contribute their entire wealth, 
they will also actively participate in the management and operation of the part-
nership.628 Therefore, whatever these partners need to support themselves may 
be paid out as remuneration for their work efforts instead of interest. Third, if 
profit distributions were the only distribution besides the fees, they would 
work as an incentive to the managing partners. However, in order to avoid that 
the managing partners focus on the profit generation only and sacrifice all sus-
tainability concerns, it is recommended not to lean too heavily on the profit 
distributions as remuneration. Finding the balance will be a crucial and diffi-
cult task for the impact investor.

––––––––––––––
625 See also FRICK, note 895.
626 Art. 559 para. 2 OR. BSK OR II-HANDSCHIN, art. 558-560 note 5.
627 See supra footnote 610 and accompanying text.
628 Identical to the simple partnership, subject to the partnership agreement, each 
partner of a general partnership is deemed to manage the business of the com-
pany and to represent the partnership toward third parties (compare art. 557 para. 
2 in connection with art. 535 para. 1 as well as art. 563 OR).
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With regard to the dissolution and liquidation of the partnership, impact inves-
tors are advised to request a preferred distribution of the liquidation proceeds. 
Reference is made to the remarks applying to the simple partnership.629

3. Corporations, Limited Liability Companies, and Partner-
ships Limited by Shares 

The rules applying to the distribution of profits and liquidation proceeds are 
nearly the same for corporations and limited liability companies. As far as 
partnerships limited by shares are concerned, the provisions with regard to the 
distributions in corporations apply by way of reference.630 Although generally 
referring to terms related to corporations, the following remarks apply to the 
other two corporate forms as well unless specified otherwise.631

3.1 Legal Framework and Interpretation

a Distribution of Profits

Art. 660 para. 1 OR entitles each shareholder to a share in the disposable profit 
(Bilanzgewinn) according to the annual financial statements. Besides the an-
nual profit (Jahresgewinn) and retained profits carried forward (Gewinn-
vortrag), reserves formed for later distribution may be used to pay divi-
dends.632

Unless provided otherwise by the articles of association, the share in the dis-
posable profit is calculated pro rata to the shareholder’s paid-up contribution 
on the nominal value.633 If the articles of a limited liability company provided 
––––––––––––––
629 See supra note 398.
630 See art. 764 para. 2 and art. 770 para. 2 OR. See further MEIER-
HAYOZ/FORSTMOSER, § 17, notes 24 f. In case the share capital was not split into 
shares, but into parts that reflect the degree of participation of limited partners, 
the provisions on limited partnerships would apply (see art. 764 para. 3 OR; see 
generally supra notes 400 ff.).
631 See generally BSK OR II-AMSTUTZ/CHAPPUIS, art. 798 note 1, and -STÄUBLI, 
art. 826, notes 3 f.; MEIER-HAYOZ/FORSTMOSER, § 18, notes 80 f.
632 Art. 675 para. 2 and art. 798 para. 1 OR. Regarding the composition of the 
disposable profit, see generally BÖCKLI, § 12, note 520; BSK OR II-VOGT, art. 
675 notes 14 ff.; FORSTMOSER/MEIER-HAYOZ/NOBEL, § 40, notes 27 ff.
633 Art. 661 OR.
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for additional financial contributions (Nachschusspflicht), and if such have 
been made, these contributions would have to be considered in addition to the 
nominal value when calculating the company members’ share in the profit.634

Since partially paid-up shares are very rare nowadays or even prohibited as far 
as limited liability companies are concerned,635 the profit would normally be 
distributed pro rata to the nominal value held by each shareholder.

According to art. 698 para. 2 sub-para. 4 and art. 804 para. 2 sub-para. 5 OR, 
the shareholders or company members, respectively, have to approve the an-
nual financial statements and to resolve on the allocation of the disposable 
profit as proposed by the board of directors or managing directors. If the bal-
ance sheet contains a disposable profit, the general meeting may either resolve 
to distribute such profit (subject to the mandatory allocation to the legal re-
serves according to art. 671 and art. 801 OR), to carry it forward onto the new
accounts, to use it to increase the company’s share capital in the meaning of 
art. 652d and art. 781 para. 5 sub-para. 3 OR, to allocate it to special reserves 
(see art. 674 para. 2 and 3 and art. 801 OR), etc.636 As per art. 704 para. 1 sub-
para. 5 OR, the resolution to use it in order to increase the company’s share 
capital requires the consent of a qualified majority. The same applies to limited 
liability companies since according to art. 808b para. 1 sub-para. 5 OR, every 
capital increase requires the consent of a qualified majority of company mem-
bers. The resolutions to declare a dividend or to carry forward the profit onto 
the new accounts require a simple majority only.637 Hence, the entitlement to 
a share in the disposable profit is effectually limited to a share in the distributed 
profit if and to the extent resolved by a general meeting of shareholders or 
company members, respectively.638

––––––––––––––
634 Art. 798 para. 3 OR.
635 BÖCKLI, § 12, note 509. As to limited liability companies, see art. 777c para. 
1 OR.
636 See BGE 99 II 55 ff., c. 3.
637 Art. 703 and art. 808 OR.
638 BSK OR II-NEUHAUS/BALKANYI, art. 660 notes 9 f., and -AMSTUTZ/CHAP-

PUIS, art. 798 note 9 in fine; VON DER CRONE, § 5, note 30; contra BÖCKLI, § 12, 
notes 513 ff., who argues that resolutions of general meetings not to pay out a 
dividend for several consecutive years would violate a shareholder’s entitlement 
to a dividend.
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In addition to this limitation, although the dividend entitlement may not be 
withdrawn entirely, the articles of association may restrict it. First, the articles 
of association may provide for additional reserves.639 Second, board members 
or managing directors may be entitled to a management bonus (Tantiemen) 
after a dividend of at least 5 percent of the paid-up nominal share capital has 
been paid to the shareholders.640 Finally, the articles may provide for partici-
pation certificates (Partizipationsscheine)641 and dividend rights certificates 
(Genussscheine).642 All three reduce the profit distributable to the sharehold-
ers.

If a dividend is declared, shareholders holding the same type of shares need to 
be treated equally. In case the corporation issued only one type of shares, all 
shareholders would have to be treated equally. The general meeting may not 
deviate thereof by way of a majority resolution. Such resolution would be void 
within the meaning of art. 706b sub-para. 1 and 3 OR.643 As to limited liability 
companies, the general meeting of company members could deviate from the 
distribution mechanism set out in art. 798 para. 3 OR, but only if and to the 
extent the articles contained an explicit entitlement.644 In any case, the articles 
of association may deviate from this principle by creating different types of 
shares, in particular preferred shares (Vorzugsaktien or Vorzugsstammanteile, 
respectively).

––––––––––––––
639 Art. 672 and art. 801 OR. See also BÖCKLI, § 8, note 311; BSK OR II-NEU-

HAUS/BALKANYI, art. 672 notes 3 ff.
640 Art. 627 sub-para. 2 in connection with art. 677 and art. 776a para. 1 sub-para. 
14 in connection with art. 798b OR.
641 Art. 656a ff. OR. This does not apply to limited liability companies, which are 
precluded from issuing participation certificates (Report 2002, 3248 f.; HAND-
SCHIN/TRUNIGER, § 8, note 14).
642 Art. 657 and art. 776a para. 1 sub-para. 8 OR.
643 BÖCKLI, § 12, notes 510 f.; BSK OR II-NEUHAUS/BALKANYI, art. 660 note 
17; HUGUENIN (1994), 99 ff.
644 Report 2002, 3199 f.; HANDSCHIN/TRUNIGER, § 8, note 16. Contra BSK OR
II-AMSTUTZ/CHAPPUIS, art. 798 note 8, who argue that the general meeting of 
company members would not even require an entitlement in the articles to devi-
ate from art. 798 para. 3 OR.
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Preferred shares grant their holders preferences with regard to pecuniary 
rights, in particular regarding dividends, liquidation proceeds, and subscrip-
tion rights.645 For example, as far as dividend preferences are concerned, hold-
ers of preferred shares may be entitled to dividend payments up front and be-
fore any dividends are paid to holders of common shares (Stammaktien) up to 
a particular amount. The holders of common shares would not be entitled to 
any dividend payments until this amount is paid in full to the holders of pre-
ferred shares. To a wide extent, the parties are free to determine and structure 
the preferential rights. In particular, due to the non-exhaustive nature of the 
enumeration in art. 656 para. 2 OR, other preferential rights than dividend, 
liquidation, or subscription preferences may be granted as long as they relate 
to pecuniary rights and not to participation rights.646 The creativity is only lim-
ited by the general principles of the law on corporations, particularly the prin-
ciples of objectiveness (Sachlichkeitsgebot) and (relative) equality (Gleichbe-
handlung).647 However, it is not possible to guarantee the holders of preferred 
shares an annual dividend payment. The entitlement to a preferred dividend 
will always remain subject to a resolution of the general meeting to declare a 
dividend.648 According to art. 627 sub-para. 9 and art. 776a para. 1 sub-para. 

––––––––––––––
645 Art. 656 para. 2 and art. 799 OR. See generally and instead of many BÖCKLI, 
§ 4, note 160 ff.; VON DER CRONE, § 3, note 167; FORSTMOSER/MEIER-
HAYOZ/NOBEL, § 41, notes 26 ff. With regard to preferential rights concerning 
the distribution of liquidation proceeds, see infra notes 427 f. Preferential rights 
regarding share subscriptions will not be discussed since they do not directly re-
late to the distribution of profits or liquidation proceeds (BÖCKLI, § 4, note 157; 
GERICKE (2011), 111).
646 BÖCKLI, § 4, note 160; BSK OR II-LIEBI, art. 654-656 note 14; LIEBI, note 
207. As to possible structuring options, see instead of many and each with fur-
ther references BSK OR II-LIEBI, art. 654-656 notes 16 ff.; FRICK, note 896.
647 BÖCKLI, § 4, note 168; VON DER CRONE, § 3, note 171. As to limitations of 
structuring options in general, see LIEBI, notes 134 ff. Regarding the principle of 
equality as limitation to preferred shares, see generally and in more detail HU-
GUENIN (1994), 33 ff. and 87 ff.
648 BÖCKLI, § 4, note 164a; FRICK, note 895; apparently also BSK OR II-LIEBI, 
art. 654-656 note 16.
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5 OR, the preferential rights must be included in the articles of association in 
order to be valid from a corporate legal point of view.649

b Distribution of Liquidation Proceeds

In case of a dissolution and liquidation of a corporation or a limited liability 
company, unless provided otherwise by the articles of association, each share-
holder or company member, respectively, is entitled to a pro rata share in the 
liquidation proceeds.650 Similar to the distribution of profits, each share-
holder’s share in the proceeds is calculated based on the paid-up contribution 
on the nominal value of the shares held by such shareholder, and not based on 
the nominal value.651 As far as limited liability companies are concerned, un-
less the articles provide otherwise, the share in the liquidation proceeds is de-
termined in accordance with the nominal value plus any additional financial 
contributions made by the respective company member.652

Again, by way of issuance of preferred shares, preferential rights with regard 
to the distribution of the liquidation proceeds may be granted to the holders of 
such.653 For example, the articles may stipulate that allocations first have to be 
made to the holders of preferred shares before any distributions to the holders 
of common shares are made. If preferred shareholders were entitled to a pre-
ferred dividend distribution up to a particular amount, and if the company were 
dissolved and liquidated before such amount had been paid out, the liquidation 
preference linked to the dividend distribution could ensure that the holder of 
preferred shares received such amount. Similar to dividend preferences, the 

––––––––––––––
649 FORSTMOSER/MEIER-HAYOZ/NOBEL, § 41, note 32. Regarding to the relation 
between shareholders’ agreements and the articles of association, see infra notes 
1014 ff.
650 Art. 660 para. 2 OR.
651 Art. 661 OR. See supra note 421. Regarding the relevance of the paid-up con-
tribution, see BSK OR II-NEUHAUS/BALKANYI, art. 660 note 20 and art 661 note 
2; VON DER CRONE, § 14, note 69; FORSTMOSER/MEIER-HAYOZ/NOBEL, § 56, 
notes 121 ff.; contra BÖCKLI, § 17, note 67a.
652 Art. 826 para. 1 OR. BSK OR II-STÄUBLI, art. 826 notes 11 f.; HAND-

SCHIN/TRUNIGER, § 30, note 21.
653 Art. 656 para. 2 OR.
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parties are free to agree on a distribution sequence.654 Liquidation preferences 
also need to be stated in the articles of association in order to be valid.655

c Interests on Capital Contribution

Interest payments on the share capital and additional financial contributions, 
if any, that are not performance-related are strictly prohibited by art. 675 para. 
1 and art. 798a para. 1 OR.656

The restriction to interest not related to performance leaves room to use annual 
interest rates as basis for the calculation of a maximum amount to be paid out 
as part of a preference on dividends or liquidation proceeds of preferred shares. 
For example, the holders of preferred shares may be entitled to a preferred and 
exclusive distribution of both dividends and liquidation proceeds up to an 
amount equal to the sum of the invested amount plus annual interest thereon 
for each year such holder owns preferred shares. The main difference between 
this and the prohibited payment of interest is the fact that only the calculation 
of the preference amount rests on an interest rate, but the holder of such pre-
ferred shares will not receive an interest payment that is not performance-re-
lated or regardless of a resolution of a general meeting. If and to the extent the 
general meeting of shareholders resolved a dividend payment, in the foregoing 
example, the entire dividend would be paid out to the holder of preferred 
shares, regardless of any interest or other rate. The common shareholders 
would only receive a dividend payment or a share in the liquidation proceeds 
after the predetermined preference amount of the holders of preferred shares 
had been paid out to them.657 Such usage of an interest rate would not violate 
the prohibition to pay interest on the share capital according to art. 675 para. 
1 and art. 798a para. 1 OR.

––––––––––––––
654 Regarding possible structuring options, see instead of many and each with 
further references BSK OR II-LIEBI, art. 654-656 notes 33 ff.; FRICK, note 898.
655 See supra footnote 649 and accompanying text.
656 Regarding the restriction to not performance-related interests, see BSK OR II-
VOGT, art. 675 note 9, and -AMSTUTZ/CHAPPUIS, art. 798a, notes 3 f.; FORST-
MOSER/MEIER-HAYOZ/NOBEL, § 40, notes 115 f.; HANDSCHIN/TRUNIGER, § 16, 
notes 17 f.
657 GERICKE (2011), 126 f.
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3.2 Corporate and Contractual Structuring

Compared to an investment in a partnership,658 impact investors investing in a 
corporation or a limited liability company would not have to negotiate for an 
annual profit distribution. The law on corporations and limited liability com-
panies already requires the shareholders and company members to resolve on 
the distribution of profits annually. Although an annual profit distribution is 
neither guaranteed659 nor necessarily intended,660 the option is available. As 
far as this criterion is concerned, corporations and limited liability companies 
seem to be more suitable than partnerships.

In order to increase the chances of receiving the investment back plus a profit, 
it is recommendable that the impact investor negotiate for and acquire pre-
ferred shares granting preferences regarding dividends and liquidation pro-
ceeds.661 These preferential rights could be structured according to the needs
of the impact investor. For example, they could require that any dividends re-
solved by the general meeting be paid out entirely to the impact investor until 
the aggregate of all payments made reach an amount equal to the sum of the 
investment amount of the investor plus an additional amount as profit. There-
after, dividend payments may be made either to the common shareholders only 
up to the same amount (“catch-up”) or to all shareholders pro rata to their 
shareholding (“double dip” for the investor).662 The same should apply to the 
distribution of liquidation proceeds, except that preferred dividend payments 
already made to the impact investor should be deducted from the preference 
amount.

Preferential rights of impact investors with regard to dividend payments and 
the distribution of the liquidation proceeds should be included in both the 
shareholders’ agreement (Aktionärbindungsvertrag or Gesellschaf-
terbindungsvertrag, respectively) and the articles of association, if and to the 

––––––––––––––
658 With regard to the profit distribution in partnerships, see supra notes 391 ff.
659 Regarding the impact investor’s possibility to influence the decision to dis-
tribute profits, see infra notes 449 ff.
660 See supra note 389.
661 GERICKE (2011), 103. Traditional venture capital and private equity investors 
in Switzerland also focus on preferred shares in order to mitigate their risks (see 
e.g. FRICK, notes 963 ff. and 973 ff.; GRONER, 146).
662 See generally FRICK, note 896; GERICKE (2011), 128 ff.
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extent possible.663 The shareholders’ agreement should also declare that the 
rules on the distribution of the liquidation proceeds (including priorities and 
preference amount) apply mutatis mutandis to the distribution of the sales pro-
ceed in case of an IPO or a Trade Sale.664

4. Conclusion

As far as the profit distribution is concerned, the discussion showed that in 
general, all corporate forms are permitted to distribute profits in the form of 
dividends or liquidation proceeds to their members. In any case, the profit dis-
tribution is linked to the membership rights. While profits of a partnership are 
distributed on a per capita basis, profits of a corporation, a limited liability 
company, or a partnership limited by shares will be allocated pro rata to the 
nominal value of the shares held in the company. If the impact investor wanted 
to ensure that profits are distributed to it in first priority in order to receive the
investment back plus a return on it, as was recommended earlier, the investor
would have to negotiate for preferential rights regarding dividends and liqui-
dation proceeds regardless of the corporate form.

Without having particularly mentioned it, the participation in the loss of a com-
pany clearly advocates in favour of a legal entity such as a corporation, a lim-
ited liability company, or a partnership limited by shares or an investment as 
limited partner in a limited partnership. The loss of shareholders, company 
members, or limited partners is limited to their contribution. In the worst case, 
they would not receive anything back at the liquidation of the company and 
hence would lose everything they contributed. However, they would not be 
obliged to make any additional contributions or even to pay company debts 
that remain unpaid. Compared thereto, partners of simple and general partner-
ships as well as general partners of limited partnerships are personally liable 
for company debts that cannot be paid with the partnerships liquidated assets.

In conclusion, the profit (and loss) participation suggests that impact investors 
be advised to focus on corporations, limited liability companies, partnerships 
limited by shares, and limited partnerships to invest in rather than on simple 
or general partnerships.

––––––––––––––
663 Regarding the benefits and consequences of having them in both documents, 
see infra notes 1014 ff.
664 FRICK, notes 1223 ff.
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III. Participation Rights
The discussion of the impact investor’s interests indicated that it wants to be 
able to exercise some sort of control on the management of the company, but 
without assuming management control.665 Not having a majority stake means 
that the impact investor will hardly be in a position to pass resolutions without 
the consent of other members or shareholders. Therefore, in most cases, the 
investor will depend on the participation rights to prevent certain resolutions 
from being passed without its consent. In order to keep the transaction costs 
low, it would be beneficial if the corporate form already provided some par-
ticipation rights to a company’s members.

This section will only cover the internal participation rights as a member, part-
ner, or shareholder. Rights to participate in the management of the corporate 
form will be discussed later on.666 However, it might not be possible to apply 
this distinction to every corporate form. Where necessary or beneficial, man-
agement aspects will be included as well.

1. Partnerships

As far as participation rights of the partners are concerned, the provisions gov-
erning the general and the limited partnership refer to the ones applying to the 
simple partnership.667 Hence, the following remarks generally apply to all part-
nership forms. Nevertheless, particularities of one or the other partnership will 
be highlighted if and where necessary.

1.1 Legal Framework and Interpretation

Due to the personal structure of partnerships, art. 534 para. 1 OR requires una-
nimity for all resolutions made by partners. According to para. 2 of the same 
provision, in case the partnership agreement provided for resolutions to be 
passed by majority vote, each partner would have one vote. It is noteworthy 

––––––––––––––
665 See supra notes 139 f.
666 See infra notes 540 ff.
667 The reference in art. 557 para. 2 and in art. 598 para. 2 in connection with art. 
557 para. 2 OR each includes art. 534 OR.
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that unless agreed otherwise, lacking a provision to the contrary, this also ap-
plies to limited partners.668

These basic and very simple legal provisions require some elaborative re-
marks. First, neither para. 1 nor para. 2 of art. 534 OR are deemed mandatory. 
While this is obvious as far as para. 1 is concerned, it is less so with regard to 
para. 2.669

Second, the law contains hardly any provisions on what items the partners need 
to have a say. For example, art. 535 para. 1 OR requires a (general) partners’ 
resolution to appoint one or several partners as managers. According to art. 
535 para. 3 OR, a resolution is further required for the appointment of a general 
attorney in fact and for items outside the ordinary course of business, but with-
out any further specification. Moreover, a unanimous resolution is required for 
the dissolution of the partnership.670 On the other hand, provisions that grant 
individual management competencies to each partner, which require a for-
mation of will themselves, create problems with regard to naming items that 
require a resolution passed by all partners.671

While there is some disagreement in the academic literature with regard to 
majority requirements of fundamental businesses,672 it is widely accepted that 
any such item requires a resolution to be passed by all partners.673 These are 
items that affect the essentials of a partnership and that hence need to be re-
solved by all partners.674 However, neither the items outside the ordinary 
course of business nor the fundamental businesses are clearly defined. Par-
tially referring to the impossibility of enumerating these items exhaustively, 

––––––––––––––
668 VON STEIGER, 615; MEIER-HAYOZ/FORSTMOSER, § 14, note 46; see also ZK-
HANDSCHIN/CHOU, art. 598 note 4.
669 MEIER-HAYOZ/FORSTMOSER, § 12, note 49.
670 Art. 545 para. 1 sub-para. 4 OR.
671 See e.g. art. 535 para. 1 and 2 (management rights) and art. 539 para. 2 OR 
(withdrawal of management authority). See also BK-FELLMANN/MÜLLER, art. 
534 note 32.
672 See infra note 443.
673 See e.g. and each with further references BK-FELLMANN/MÜLLER, art. 534 
note 31; BSK OR II-HANDSCHIN, art. 534 notes 1 f.; VON STEIGER, 392; ZK-
HANDSCHIN/VONZUN, art. 534-535 note 11.
674 VON STEIGER, 392.
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most authors only provide a list of exemplary items, such as any amendment 
to the partnership agreement (including changes in the group of partners, the 
contributions to be made, or the participation in profit and loss), organization 
of the management, or the approval of financial statements.675

Third, considering the non-mandatory nature of art. 534 para. 1 and 2 OR, the 
partners can agree to deviate from the principle of unanimity and submit their 
resolutions to a simple majority requirement. In addition, they may also agree 
to determine the majority based on other criteria than the principle of one vote 
per capita, e.g. pro rata to each partner’s contribution. It is highly contested 
in the academic literature whether the majority vote requirement can be ap-
plied to every item to be resolved by the partners, in particular with regard to 
amendments of the partnership agreement. A majority of authors supported the 
possibility of resolving amendments of the partnership agreement by majority 
vote, although demanding that the provision in the agreement enabling such
amendments has to refer to these in a more or less specific manner or even to 
anticipate the approval.676 HANDSCHIN/VONZUN completely rejected this pos-
sibility and, with reference to art. 1 para. 1 OR and the contractual nature of a 
partnership, required unanimity for any formal or de facto amendments regard-
less of a majority provision.677

1.2 Recommendations

From a practical point of view, it is recommended not to submit amendments 
of critical provisions to a majority vote, but to require unanimity among all 
partners. The partnership agreement contains elementary provisions on the re-
lationship between the partners. For example, the partners need to agree on the 
type and amount of the contribution. If the agreement provided for a majority 
vote in order to amend the partnership agreement, provisions of the agreement 

––––––––––––––
675 BK-FELLMANN/MÜLLER, art. 534 notes 31 ff.; BSK OR II-HANDSCHIN, art. 
534 note 2; VON STEIGER, 392 ff.; ZK-HANDSCHIN/VONZUN, art. 534-535 notes 
14 ff. and, in particular, 35.
676 See e.g. and each with further references BK-FELLMANN/MÜLLER, art. 534-
535 notes 48 f. and 159 ff.; VON STEIGER, 395 f.; presumably also consenting, 
but less clear MEIER-HAYOZ/FORSTMOSER, § 12, notes 47 and 50 (supporting 
majority votes for all items that are not required to be unanimously resolved by 
the law).
677 ZK-HANDSCHIN/VONZUN, art. 534-535 notes 14 ff. and 105 ff.
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could be amended to the disadvantage of the partners forming the minority. 
Proponents of the admissibility of such majority resolutions emphasized that 
the minority needs to be protected from abusive amendments to the partnership 
agreement.678 Opponents rightfully pointed out that the unanimity requirement 
provides the best protection.679 Hence, if the partnership agreement did not 
provide for a majority vote to amend the agreement, art. 534 para. 1 OR would 
apply and unanimity would be required to amend the agreement. In this case, 
minority protection issues would not even occur.

This is particularly relevant for impact investors. As we saw earlier, the una-
nimity requirement ensures that the partnership maintains its dual mission pur-
pose.680 Furthermore, it protects the participation rights of the investor as they 
have been agreed, regardless of the personal relationship among the partners 
later on.

Items other than amendments to the partnership agreement are less problem-
atic if they are submitted to a majority vote. The unanimity requirement may 
result in so-called “deadlock” situations (i.e. situations in which a resolution 
necessary to continue with the business operations cannot be passed due to the 
refusal of one partner to agree), although the proposed resolution concerns is-
sues of minor importance.681 Hence, it would be beneficial to agree on a ma-
jority requirement for all such resolutions to be passed by all partners. For the 
avoidance of any discussions or problems, it is recommendable to include a 
detailed list of items to be resolved by all partners in the partnership agree-
ment. Moreover, in order to facilitate a Trade Sale, it would be beneficial to 
provide for a majority determination based on the contributions, and not based 
on the number of partners.682 For additional protection, the (explicit or im-
plicit) consent of the impact investor could be required for particular agenda 
items.

––––––––––––––
678 E.g. BK-FELLMANN/MÜLLER, art. 534 notes 41 and 49.
679 ZK-HANDSCHIN/VONZUN, art. 534-535 note 112.
680 See supra note 373.
681 BK-FELLMANN/MÜLLER, art. 534 note 146; ZK-HANDSCHIN/VONZUN, art. 
534-535 note 103.
682 Regarding legal issues related to the sale of a partnership, see infra notes 
757 ff.
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1.3 Conclusion

In summary, an impact investment in a partnership will require detailed pro-
visions on the participation rights. First, amendments of crucial provisions of 
the partnership agreement should be subject to the consent of all partners.
Amendments of less important provisions could be subject to a simple major-
ity requirement. Considering the dispute in the academic literature,683 an ex-
plicit provision in the agreement would be recommendable. Second, in order 
to avoid competence discussions, it is recommended to include a detailed cat-
alogue listing all items to be resolved by all partners. Finally, with regard to 
these items, to avoid deadlocks, it is suggested to agree on a majority require-
ment. If required, additional protection for the impact investor in the form of 
consent requirements concerning particular items may be included. However, 
it is obvious that this extensive contracting will increase the transaction costs.

2. Corporations and Partnerships Limited by Shares 

To a significant extent, the provisions on participation rights in a corporation 
apply to a partnership limited by shares by way of reference in art. 764 para. 2 
OR. Therefore, subject to the particularities highlighted if and where neces-
sary, the following remarks apply to partnerships limited by shares as well.684

2.1 Legal Framework and Interpretations

a Participation Rights

The law on corporations grants the shareholders several participation rights. 
First, the law grants the shareholders voting rights. The voting rights are exer-
cised pro rata to the nominal value (and not pro rata to the extent the nominal 
value has been paid up) held by a shareholder, but each shareholder has at least 
one vote.685 The law restricts the voting rights only in a limited number of 

––––––––––––––
683 See supra note 443.
684 In case the share capital of a partnership limited by shares is not divided into 
shares, but into parts that reflect the degree of participation of several limited 
partners, the provisions on limited partnerships would apply instead (see art. 764 
para. 3 OR; see generally supra notes 438 ff.).
685 Art. 692 para. 1 and 2 OR.
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cases.686 Among them, only two could realistically apply to an investor in a 
(non-listed) corporation. According to art. 685c para. 2 OR, if the investor 
were an individual, his or her heirs would not be entitled to vote until the trans-
fer of shares from the investor to the heirs was approved by the corporation. 
In addition, if the investor were a member of the board of the management, he 
or she would not be entitled to participate in the vote granting discharge to the 
members of the board of directors.687 The same would apply to investors that 
were a company with regard to the discharge of their representative as member 
of the board or the management of the investee company if such representative 
controlled the investor.688 It is noteworthy that a conflict of interest does not 
result in an exclusion from voting as a shareholder.689

The articles of association may also provide for limitations of voting rights. 
According to art. 692 para. 2 OR, the articles may limit the number of votes 
exercisable by a shareholder, e.g. to a certain percentage of all shares. In addi-
tion, the articles may limit the number of shares a shareholder may acquire690

or restrict the right to represent a shareholder at a general meeting to other 
shareholders.691 If implemented after the incorporation of the company, these 
limitations would need to be materially justified, proportional, and compliant 
with the principle of equal treatment of shareholders.692

Second, shareholders are entitled to participate in all general meetings of 
shareholders, to represent their shares themselves or to have them represented 
by someone else, and to exercise their voting rights in the meetings. Subject to 
a provision in the articles to the contrary, the representative does not need to 

––––––––––––––
686 See generally BÖCKLI, § 12, notes 433 ff.; VON BÜREN/STOFFEL/WEBER, note 
906; VON DER CRONE, § 5, note 173.
687 Art. 695 OR.
688 As to the exclusion from voting based on art. 695 OR, see generally BÖCKLI, 
§ 12, notes 436 ff.; BSK OR II-LÄNZLINGER, art. 695 notes 3 ff.; VON DER 
CRONE, § 5, note 37.
689 See instead of many and with further references BÖCKLI, § 12, notes 454 ff.; 
FORSTMOSER/MEIER-HAYOZ/NOBEL, § 24, notes 75 ff.
690 Art. 685d para. 1 OR.
691 Art. 689 para. 2 OR.
692 BÖCKLI, § 12, notes 467 ff.; VON BÜREN/STOFFEL/WEBER, note 908; VON DER 

CRONE, § 5, note 174; FORSTMOSER/MEIER-HAYOZ/NOBEL, § 24, notes 60 ff.
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be a shareholder of the company.693 The right to participate in general meet-
ings rests on the voting right since the general meeting is the place where the 
voting right has to be exercised according to art. 689 para. 1 OR.694

Third, and following from the voting right and the right to participate in gen-
eral meetings, shareholders are entitled to several rights in connection with 
general meetings. For example, each shareholder may object to the attendance 
of persons not entitled to participate.695 Furthermore, they may make proposals 
and participate in the discussion, each with regard to the items on the 
agenda.696

In order to ensure that each shareholder may effectively exercise their voting 
and participation rights, the law contains detailed provisions on the convoca-
tion of general meetings.697 The board of directors is required to convene a 
general meeting at least annually.698 The law also ensures that the shareholders 
be properly informed about the items on the agenda and the motions of the 
board of directors.699 A failure to comply with the rules on convocation of 
general meetings results in the resolutions of the respective meeting being 
challengeable as per art. 706 para. 2 sub-para. 1 OR or even void.

Shareholders solely or collectively holding shares that represent at least 10 
percent of the outstanding share capital may request that a general meeting be 
convocated.700 Moreover, the same and shareholders representing shares with 

––––––––––––––
693 Art. 689 para. 1 and 2 OR.
694 See generally BÖCKLI, § 12, note 170; BSK OR II-PÖSCHEL, art. 689 notes 14 
ff. and 31; BSK OR II-DUBS/TRUFFER, art. 702 note 4a; VON DER CRONE, § 5, 
note 112.
695 Art. 691 para. 2 OR.
696 See generally BÖCKLI, § 12, note 134; BSK OR II-PÖSCHEL, art. 689 notes 21 
f.; VON DER CRONE, § 5 notes 128 f.; MEIER-HAYOZ/FORSTMOSER, § 16, note 
184.
697 See generally art. 699 ff. OR.
698 Art. 699 para. 2 OR.
699 Art. 700 para. 2 OR. Regarding the convocation of general meetings, see in-
stead of many and with further references VON DER CRONE, § 5, notes 67 ff.
700 According to the proposed amendments to the OR, 10 percent of either the 
share capital or the voting rights would entitle shareholders to request the convo-
cation of a general meeting (art. 699 para. 3 sub-para. 2 Draft OR). As far as 
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an aggregated nominal value of CHF 1 million may request that an item be 
placed on the agenda.701

b Competencies of General Meetings

In art. 698 para. 2 OR, the law enumerates several inalienable competencies 
of general meetings of shareholders. Paramount among them are the right to 
elect the board of directors and the auditors, to approve the financial state-
ments, to decide on the allocation of the company’s profit, and to grant dis-
charge to the members of the board of directors.702 Other items to be resolved 
are spread across the law on corporations, e.g. the resolution of a capital in-
crease or decrease and the dissolution of the company.703 As far as listed cor-
porations are concerned, the general meeting has to resolve on the compensa-
tion of the board of directors and the management.704 Due to the reference in 
art. 698 para. 2 sub-para. 6 OR, all these competencies are inalienable.

The articles of association may also allocate powers to general meetings.705

However, due to the inalienable and non-transferable tasks of the board of di-
rectors as set out in art. 716a para. 1 OR, the possibilities are quite restricted. 
All items falling within this scope remain tasks of the board of directors, and 
the general meeting may not attract them. Neither is it possible for the board 
of directors to discharge its duties by submitting such item to a vote of the 

––––––––––––––
listed corporations are concerned, the threshold is intended to be lowered to 3 
percent of either the outstanding share capital or the voting rights (art. 699 para. 
3 sub-para. 1 Draft OR).
701 See generally and each with further references BÖCKLI, § 12, notes 59 ff.; 
VON DER CRONE, § 5, notes 96 ff.; MEIER-HAYOZ/FORSTMOSER, § 16, notes 361 
ff. The proposed amendments to the OR intend to reduce the thresholds signifi-
cantly (to 0.5 percent and 5 percent in listed and non-listed corporations, respec-
tively) and to expand the rights of the shareholders (see generally art. 699b Draft 
OR; Report Draft OR, 551 f.).
702 Art. 698 para. 2 sub-para. 2, 4, and 5 OR.
703 Art. 650 para. 1, art. 651 para. 1, art. 653 para. 1, art. 732 para. 1, art. 736 
sub-para. 2 OR.
704 Art. 2 VegüV. This provision is intended to be integrated in the law on corpo-
rations (see art. 698 para. 3 Draft OR).
705 Art. 698 para. 2 sub-para. 6 OR.
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general meeting. Such vote would be of advisory nature only and non-binding 
for the board of directors.706

In case of partnerships limited by shares, the competencies of the general meet-
ings are the same in principle, but are restricted in two ways. First, all general 
partners automatically become directors of a partnership limited by shares and 
manage the business of the company.707 Hence, the general meeting is stripped 
of its competence to elect the directors. Second, the law requires the consent 
of the directors to several items to be resolved by the general meeting. These 
items include the amendment of the purpose, the extensions or limitations of 
the company’s business operations, the continuation of the partnership beyond 
the date specified in the articles,708 any change in the group of general part-
ners,709 and the dissolution of the company prior to the date specified in the 
articles.710 Moreover, many authors suggest that the consent of the directors 
be required whenever a resolution of the general meeting would negatively 
affect the position of the general partners.711 The articles may provide for ad-
ditional items that require the director’s consent.712 With regard to any of these 
items, the general meeting’s powers are restricted since it cannot decide alone.

c Majority Requirements

General meetings usually pass resolutions with the absolute majority of the 
voting rights represented, and not of all voting rights.713 Otherwise, shares not 
represented would count as declining votes. The voting rights depend on the 

––––––––––––––
706 BÖCKLI, § 12, notes 33 ff.; BSK OR II-DUBS/TRUFFER, art. 698 note 30; VON 

DER CRONE, § 5, notes 40 f.; FORSTMOSER/MEIER-HAYOZ/NOBEL, § 22, notes 
74 ff.
707 Art. 765 para. 1 OR. See infra note 590.
708 See generally art. 766 OR.
709 Art. 765 para. 3 OR.
710 Art. 770 para. 2 OR. See generally CHK-DÜRR, art. 764-771 note 11.
711 BSK OR II-WILDHABER, art. 766 note 3; CHK-DÜRR, art. 764-771 note 11; 
EILENTORP, 113; SETHE (1993), 569.
712 BLANC, 31.
713 Art. 703 OR. According to the proposed amendments, resolutions would be 
passed with the absolute majority of the votes (and nominal values) cast, and not 
only the ones represented (see art. 703 para. 2 and art. 704 para. 1 Draft OR; Re-
port Draft OR, 563 f.).
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nominal value held by a shareholder and hence, on the investment made by 
such shareholder.714 The articles may also lower the majority requirement (e.g. 
to relative majority of the voting rights represented) or impose higher majority 
requirements.715

The law requires a qualified majority, i.e. the consent of at least two-thirds of 
the voting rights represented and the absolute majority of the nominal value 
represented, for certain important items. These items include, among others, 
the amendment of the corporation’s purpose, the creation of voting shares, the 
restriction or exclusion of subscription rights, and the liquidation of the com-
pany.716 The articles of association may both add additional items to the list of 
items that require a qualified majority as well as increase the majority required 
for any of these items, but they may not lower the majority threshold.717

It is disputed in the academic literature whether the articles could provide for 
majority thresholds that directly or effectively result in unanimity require-
ments. Some authors argued that majority requirements may not result in a 
permanent defeat of passing resolutions with regard to items that are vital for 
the going concern of the corporation, such as the election of members of the 
board and the auditors, the approval of the financial statements, and the usage 
of the disposable profit. In consequence, they completely reject the admissi-
bility of unanimity requirements.718 Other authors emphasized that the law it-
self does not impose any limits with regard to increased majority requirements 
and that hence, the shareholders are free to set customized majority or even 
unanimity requirements.719 In my view, this second opinion is to be preferred.

––––––––––––––
714 See supra note 449. See instead of many and with further references BSK OR
II-DUBS/TRUFFER, art. 703 notes 7 ff.
715 See instead of many BÖCKLI, § 12, notes 409 ff.; BSK OR II-DUBS/TRUFFER, 
art. 703 notes 13 ff.; TANNER, 60 ff. and 113 ff.
716 Art. 704 para. 1 OR. See also art. 704 para. 1 Draft OR.
717 Art. 703 and art. 704 para. 2 OR. See generally and with further references 
BSK OR II-DUBS/TRUFFER, art. 704 notes 2 ff. and 13 ff.
718 BÖCKLI, § 12, notes 420 ff. and 427a f.; BSK OR II-DUBS/TRUFFER, art. 704 
note 14a; FRICK, note 1430. See also BGE 117 II 290 ff., c. 7.a), with regard to 
art. 705 OR. Also consenting to the prohibition of unanimity requirements, but 
disagreeing otherwise, VON DER CRONE, § 5, note 182.
719 FORSTMOSER/MEIER-HAYOZ/NOBEL, § 24, note 47; VON SALIS-LÜTOLF, note 
1406; TANNER, 174 ff; TRIPPEL (2011), 83. Also consenting with regard to a 
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First, according to art. 704 para. 2 OR, higher majority thresholds require the 
consent of the same majority to be validly implemented in the company’s ar-
ticles. Hence, a unanimity requirement could only be implemented if all share-
holders consented to it. Second, opponents of the permissibility of high major-
ity requirements argue that the manageability of the company would be 
endangered if general meetings were not able to elect board members and au-
ditors and to resolve on the usage of the disposable profit. Although true, the 
law seems to accept that corporations might not be manageable anymore.720

For example, it contains provisions on the consequences of a corporation not 
having a board of directors or auditors, i.e. it prescribes the corporation’s liq-
uidation, regardless of the reason thereof.721 Even opponents accept this result, 
namely with regard to corporations with two shareholders each holding half of 
the outstanding share capital where the chairman of the general meeting has 
no casting vote (Stichentscheid).722

Another question is whether it is recommendable to implement increased ma-
jority thresholds. As far as items are concerned that could potentially result in 
the corporation becoming unmanageable, it is not recommended to implement 
high majority or even unanimity requirements. However, other items could be 
made subject to such requirements.723

The same majority requirements apply to partnerships limited by shares due to 
the general reference to the provisions on corporations in art. 764 para. 2 OR. 
As we saw earlier, some items not only require a majority in the general meet-
ing, but also the consent of the directors.724 According to the unanimous opin-
ion in the academic literature, such consent requires unanimity among the di-
rectors. Therefore, each director is granted a veto right with regard to these 
items.725 It is unclear if and to what extent the articles may deviate from the 

––––––––––––––
wide extent of the creative leeway, BSK OR II-DUBS/TRUFFER, art. 704, note 13; 
VON DER CRONE, § 5, note 182.
720 VON DER CRONE, § 5, note 183; TANNER, 175 ff.
721 Art. 731b OR. 
722 See e.g. BÖCKLI, § 12, note 428.
723 FORSTMOSER/MEIER-HAYOZ/NOBEL, § 24, note 48.
724 See supra note 457.
725 See instead of many and with further references BLANC, 31; BSK OR II-
WILDHABER, art. 766 note 1; CHK-DÜRR, art. 764-771 note 11. See infra note 
591.
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unanimity requirement and impose lower thresholds. The question has to be 
answered in the negative with regard to items that require the consent of a 
qualified majority in a general meeting since these thresholds can only be in-
creased, but not lowered.726 With regard to other items, lowering the threshold 
could theoretically be possible. If accepted, imposing lower thresholds would 
in any case require the consent of each director.

d Voting Shares

While different voting powers cannot be allocated to shares of the same class, 
it is permissible to issue shares with different nominal values and to grant 
every share one vote regardless of the nominal value. In order to avoid signif-
icant discrepancies between the voting entitlements, the highest nominal value 
per share may not exceed an amount equal to ten times the lowest nominal 
value.727

Art. 693 para. 3 OR lists several items to be resolved by the general meeting 
where the voting privilege would not apply. In these cases, the voting rights 
mandatorily depend on the nominal value.728

It is noteworthy that nothing prohibits the issuance of preferred shares with a 
lower nominal value than common shares, thereby creating preferred shares 
with an increased voting entitlement.729

2.2 Structuring

How many voting rights and hence how much influence an impact investor 
receives essentially depends on the amount invested and the number of shares 
acquired. Considering that impact investors are unlikely to acquire a majority 

––––––––––––––
726 Art. 764 para. 2 in connection with art. 704 para. 1 and 2 OR. See supra note 
459.
727 Art. 693 para. 1 and 2 OR. Regarding voting rights in general, see BÖCKLI, § 
4, notes 128 ff.; BSK OR II-LÄNZLINGER, art. 693 notes 1 ff.; VON DER CRONE, § 
3, notes 126 ff.; FORSTMOSER/MEIER-HAYOZ/NOBEL, § 24, notes 95 ff.
728 BSK OR II-LÄNZLINGER, art. 693 note 10. The proposed changes in corporate 
law intend to add resolutions on lawsuits regarding return of benefits according 
to art. 678 OR to the list (see art. 693 para. 3 Draft OR).
729 FORSTMOSER/MEIER-HAYOZ/NOBEL, § 41, note 30; LIEBI, note 204 in fine.
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stake in a privately held corporation,730 it would not be able to prevent resolu-
tions that require an absolute majority in the sense of art. 703 OR from being 
passed. If an investor acquired shares representing more than one-third of the 
company’s outstanding share capital, art. 704 para. 1 OR would grant the im-
pact investor the possibility to prevent resolutions regarding the items listed 
therein. In particular, the company’s double purpose could not be amended 
without the consent of the impact investor.

If the acquired stake amounted to less than one-third of the company’s out-
standing share capital, additional protection would be required. For example, 
the majority requirements regarding the items listed in art. 704 para. 1 OR 
could be increased in order to grant the impact investor some kind of a veto 
right, particularly with regard to the amendment of the company’s purpose. 
Even if the increased threshold does not grant a veto right to the investor, in-
creasing these qualified majority thresholds is recommended since amending 
the double mission purpose would become more difficult. Other items gener-
ally requiring an absolute majority could only be made subject to increased 
majority requirements, such as amendments of the articles of association, the 
implementation of transfer restrictions in the articles, capital increases, divi-
dend distributions, and elections.731 In addition, in order to ensure that the dou-
ble mission purpose remains protected even after the investor’s exit, the arti-
cles could prescribe that lowering any of these increased majority thresholds 
require the same majority as the implementation.732 In this case, not only will 
the amendment of the purpose remain subject to the consent of a higher ma-
jority, but this majority threshold will also be protected from being lowered.

Alternatively, considering that the acquisition of preferred shares was recom-
mended with regard to the distribution of profits and liquidation proceeds,733

the articles could also provide that resolutions on certain items (as deemed 

––––––––––––––
730 See supra note 140.
731 FRICK, note 1427. Regarding the implementation of transfer restrictions, see 
infra note 526.
732 See Art. 704 para. 2 OR. See also BSK OR II-DUBS/TRUFFER, art. 704 notes 
11 f.
733 See supra notes 431 f.
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appropriate by the impact investor) require the consent of the absolute majority 
of both all shares represented and of all preferred shares.734

The same applies to partnerships limited by shares, regardless of whether the 
impact investor invested as general or limited partner. As general partner, the 
investor would in any case receive a veto right with regard to certain items.735

However, in order to protect the company’s purpose from being amended, par-
ticularly after the investor’s exit, increased majority thresholds in the general 
meeting are recommendable.

Finally, considering that personal veto rights may not be implemented in the 
articles of association, the shareholders’ agreement may provide for additional 
majority requirements and particularly personal veto rights.736

3. Limited Liability Companies

3.1 Legal Framework and Interpretation

a Participation Rights

In general, participation rights of company members are very similar to the 
ones of shareholders in a corporation. They also include the voting right, the 
right to participate in general meetings, and rights related to the convocation 
and the organization of general meetings.737 With regard to most of these 
rights, the law on limited liability companies refers to the provisions applying 
to corporations.738

––––––––––––––
734 FORSTMOSER/MEIER-HAYOZ/NOBEL, § 24, notes 47 and 52 in fine. Also con-
senting, but restricting separate resolutions of holders of a different type of 
shares to items that negatively affect their position, BÖCKLI, § 12, note 413; 
HORBER (1995a), 14 f.
735 See supra notes 457 and 463.
736 FRICK, note 1426; VON SALIS-LÜTOLF, notes 1405 f. Regarding the benefits 
and consequences of having consenting and majority requirements in both docu-
ments, see infra notes 1014 ff.
737 Compare art. 805 ff. OR. BSK OR II-TRUFFER/DUBS, art. 806 notes 1 and 3; 
MEIER-HAYOZ/FORSTMOSER, § 18, notes 112 ff.
738 See art. 805 para. 5 OR.
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The voting rights are also exercised pro rata to the nominal value of the shares, 
but each member has at least one vote.739 The law excludes company members 
from voting in a limited number of cases only. First, similar to corporations, 
every company member that has participated in the management of the com-
pany is excluded from voting on the discharge of the managing directors.740

Second, in case a company member transferred its shares to the company itself, 
such a member would be excluded from voting on the approval of the trans-
fer.741 Finally, a company member is not entitled to participate in the vote on 
the approval of activities of such a member that contravene the duty of loyalty 
and the prohibition of competition according to art. 803 OR.742 In addition to 
these exclusions, according to art. 806 para. 1 OR, the articles may restrict the 
number of votes a company member could exercise, e.g. to a certain percent-
age of all shares.743

As far as the right to request the convocation of a general meeting is concerned, 
the provisions governing the corporation apply by way of reference.744 The 
proposed amendments to the convocation right in a corporation would also 
apply to limited liability companies.745

A particularity of limited liability companies is the possibility to pass resolu-
tions of company members in writing by way of circular resolution. While all 
company members need to consent to decision making by way of a written 
resolution, the majorities required to pass a resolution are the same as for gen-
eral meetings. Although the rules on convocation of general meetings do not 

––––––––––––––
739 Art. 806 para. 1 OR.
740 Art. 806a para. 1 OR.
741 Art. 806a para. 2 OR. Regarding the transfer approval requirement in general, 
see infra notes 530 ff.
742 Art. 806a para. 3 OR. See generally BSK OR II-TRUFFER/DUBS, art. 806a 
notes 3 ff.; HANDSCHIN/TRUNIGER, § 13, note 73.
743 BSK OR II-TRUFFER/DUBS, art 806 note 7; HANDSCHIN/TRUNIGER, § 13, 
note 76.
744 See art. 805 para. 5 sub-para. 2 in connection with art. 699 para. 3 OR.
745 See art. 805 para. 5 sub-para. 2 Draft OR. Regarding the proposed amend-
ments, see supra footnotes 700 f.
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apply, this unanimity requirement provides sufficient protection that a com-
pany member be informed properly.746

b Competencies of General Meetings

Compared to the competencies of a general meeting of shareholders according 
to art. 698 para. 2 OR, the list enumerating the inalienable competencies of a 
general meeting of company members in art. 804 para. 2 OR is more extensive. 
Among these additional tasks are the approval of share transfers, the exercise 
of rights of first refusal or pre-emption if provided by the articles, the approval 
of activities of company members that would contravene their duty of loyalty 
and prohibition of competition, the exclusion of company members, and the 
appointment of managers, authorized signatories and authorized officers, un-
less this last task is delegated to the managing directors by the articles.747

Art. 804 para. 2 sub-para. 18 OR reserves all tasks that are assigned to the 
general meeting either by law or by the articles of association or that are put 
before the general meeting by the managing directors. Similar to corporations, 
the list of inalienable and irrevocable tasks of the managing directors limits 
the possibility of assigning tasks to the general meeting.748 However, even 
with regard to these inalienable tasks, according to art. 811 para. 1 OR, the 
articles may require the approval of a general meeting for certain decisions, or 
they may permit that the directors submit decisions for approval of a general 
meeting at their own discretion. Although the managing directors are still re-
quired to evaluate the options available and take a decision on the matter, the 
general meeting of company members has the right of final approval.749 In 

––––––––––––––
746 See generally art. 805 para. 4 OR. See further BSK OR II-TRUFFER/DUBS, art. 
805 notes 37 ff.; HANDSCHIN/TRUNIGER, § 13, notes 88 ff.
747 See generally art. 804 para. 2 and 3 OR. See further HANDSCHIN/TRUNIGER, § 
13, notes 33 ff.; MEIER-HAYOZ/FORSTMOSER, § 18, notes 109.
748 Art. 810 para. 2 OR.
749 See generally BSK OR II-WATTER/ROTH PELLANDA, art. 811, notes 2 ff.; 
FORSTMOSER/PEYER/SCHOTT, notes 66 f.; HANDSCHIN/TRUNIGER, § 13, note 52; 
MEIER-HAYOZ/FORSTMOSER, § 18, note 110.
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contrast with corporations, this approval is not only a non-binding vote, but a 
validity requirement.750

c Majority Requirements

Identical to corporations, resolutions in a general meeting of company mem-
bers are passed with the absolute majority of all votes represented.751 Art. 808b 
para. 1 OR provides a list of items that require the consent of a qualified ma-
jority, i.e. of two thirds of the votes represented and of the absolute majority 
of the nominal values represented. For some items, the law requires unanimity, 
e.g. the introduction of a veto right after the incorporation according to art. 807 
para. 2 OR.752 As mentioned before, the voting right is determined according 
to the nominal value of the shares held by the respective company member.753

The law grants leeway to deviate from this framework in two different ways.

First, the articles may provide for higher or lower majority thresholds, except 
for the items listed in art. 808b para. 1 OR, regarding which the articles may 
only provide for higher thresholds. This even includes unanimity require-
ments.754

Second, the articles may deviate from the principle that the nominal value de-
termines the voting right. Similar to corporations, the law allows for the crea-
tion of voting shares, in which case each share grants one vote regardless of 
its nominal value.755 In the academic literature, it is disputed whether the arti-
cles could provide for one vote per capita or not.756 HANDSCHIN/TRUNIGER
argued that the law tied the voting right to the shares, and within that scope, 

––––––––––––––
750 As to the non-binding character of shareholders’ votes on tasks of the board 
of directors, see supra note 456.
751 Art. 808 OR. See generally BSK OR II-TRUFFER/DUBS, art. 808, notes 1 f.
752 For other items see NATER, 94 f.
753 See supra note 473.
754 See instead of many BSK OR II-TRUFFER/DUBS, art. 808 note 3; NATER, 95. 
See generally HANDSCHIN/TRUNIGER, § 13, note 84 ff.
755 Art. 806 para. 2 OR. For a more detailed discussion, see infra notes 483 ff.
756 See regarding an overview on the dispute and with further references BSK
OR II-TRUFFER/DUBS, art. 806 note 1.
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left the determination of the voting right to the discretion of the parties. There-
fore, providing for one vote per capita would not be permissible.757

KÜNG/CAMP supported the notion that the parties have unlimited discretion 
regarding the determination of the voting right, but consequently concluded
that this included the right to grant each member one vote regardless of the 
number of shares held by the member.758 TRUFFER/DUBS suggested that grant-
ing each member one vote was nothing but an arguably wide interpretation of 
the permissibility to limit the maximum number of votes as foreseen in art. 
806 para. 1 OR in fine.759

In my opinion, granting each company member one vote is permissible. On 
the one hand, it does not contradict the wording of the law. The second sen-
tence of art. 806 para. 1 OR ensures that each company member has at least 
one vote. Similar, the last sentence of the same provision allows the limitation 
of the number of votes of the company members. The connection between the 
shares and the voting right as emphasized by HANDSCHIN/TRUNIGER finds ex-
pression only with regard to the non-mandatory determination of the voting 
right based on the nominal value. On the other hand, there is no indication that 
the lawmaker wanted to prohibit a one vote per capita structure, particularly 
when considering that the law in art. 807 OR grants the possibility to imple-
ment ad personam veto rights.760

Besides these two deviations, i.e. the deviation from legal majority require-
ments and from determining the voting right other than according to the nom-
inal value, as just mentioned, it is possible to grant each or some company 
members a personal veto right with regard to some or all items to be resolved 
by a general meeting.761 The articles have to state the names of the members 
entitled to a veto right (unless it is granted to all members) and to enumerate 
the items against which these members may object. The veto right is tied to a 

––––––––––––––
757 HANDSCHIN/TRUNIGER, § 13, notes 65 f.
758 KÜNG/CAMP, art. 776a note 10 and art. 806 note 1. Similar MEIER-
HAYOZ/FORSTMOSER, § 18, note 112.
759 BSK OR II-TRUFFER/DUBS, art. 806 notes 1 and 7; NATER, 98.
760 Report 2002, 3208.
761 Art. 807 para. 1 OR.
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particular person (ad personam) and not to the shares held by that person. Nei-
ther does the transfer of the shares result in the transfer of the veto right nor 
may the latter be transferred independently.762

d Voting Shares

According to art. 806 para. 2 OR, the articles may allocate one vote per share 
regardless of their nominal value. Shares with a lower nominal value are 
thereby granted higher voting power. The structuring possibilities and re-
strictions are identical to voting shares in corporations and therefore, reference 
may be made to the remarks on voting shares made earlier.763

3.2 Structuring Recommendations

Due to the similarities to the framework of participation rights applying to 
corporations, the recommendations made with regard to an investment in a 
corporation generally apply here mutatis mutandis.764 It is emphasized that 
compared to the corporation, the law grants company members of limited lia-
bility companies many more possibilities to participate actively. The list of 
inalienable tasks of the general meeting in art. 804 para. 2 OR assigns the gen-
eral meeting more responsibilities than art. 698 para. 2 OR. Moreover, it al-
lows making decisions of the managing directors subject to approval by the 
general meeting.765

As the discussion highlighted, the legal framework provides for additional 
structuring possibilities. First, instead of increasing the majority required to 
pass resolutions in order to grant the investor the possibility to block certain 
decisions,766 the articles could grant the impact investor a veto right for the 
time the investor holds at least one share in the company. Among others, the 
veto right could be granted for decisions to amend the company’s purpose. 
This would enable the impact investor to make sure that the double mission 
purpose remains the same even if the investor did not acquire shares represent-
ing one-third of the company’s share capital. However, considering that the 

––––––––––––––
762 Art. 807 para. 3 OR. See generally Report 2002, 3209. See further BSK OR
II-TRUFFER/DUBS, art. 807 notes 3 ff.; HANDSCHIN/TRUNIGER, § 13, notes 79 ff.
763 See supra notes 464 ff.
764 See supra notes 467 ff.
765 Art. 811 OR.
766 See supra note 468.
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veto right is not transferable, after the investor’s exit, the only protection of 
the company’s double mission purpose would be the qualified majority re-
quirement according to art. 808b para. 1 sub-para. 1 OR. Hence, it is recom-
mended to make the amendment of the company’s purpose subject to the con-
sent of an increased majority, as was suggested with regard to the corporation,
and to implement the veto right for other decisions including, but not limited 
to, dividend distributions and the approval of share transfers.

Second, if and to the extent deemed necessary, certain decisions of the man-
aging directors could be made subject to approval of the general meeting. A 
management representative grants more options to influence or even deter-
mine the decision making of the managing directors and therefore, is more 
beneficial than reserving the approval of the general meeting. In particular, in 
order to have some control on the approval decision, the investor would require 
increased majority thresholds or a veto right. In any case, the approval require-
ment would not grant any direct influence on the decision-making process of 
the managing directors. Of course, the directors would be incentivized to en-
sure that their decisions will be supported by the required majority of company 
members, but besides that, an impact investor could not further influence the 
decision-making process. However, implementing such a consent requirement 
together with increased majority thresholds or even a veto right would grant 
the impact investor the possibility to influence the management without as-
suming management control and the personal liability of a director.767

In conclusion, the legal framework on participation rights of a limited liability 
company would benefit the interests of impact investors. Compared to the cor-
poration, it provides for a greater number of items on which the company 
members need to have a say, and it grants more leeway to structure the partic-
ipation rights as required by the parties.

4. Conclusion

In summary, although all corporate forms grant their members participation 
rights, neither framework perfectly fits the interests of an impact investor. Af-
ter all, each framework grants enough flexibility to structure the participation 
rights in a manner that suits these interests.

––––––––––––––
767 Regarding the possibility to participate in the management, see infra notes 
575 ff. As to the personal liability of managing directors, see infra notes 643 f.



190 - Chapter 8: Comparison of Corporate Entities

Due to the cursory provisions on participation rights applying to partnerships, 
extensive contractual agreements would be required to set up an appropriate 
framework. Not only does the law omit to enumerate the tasks of all partners 
and the managing partners, but also the academic literature is in disagreement 
regarding majority requirements. This results in considerable uncertainties.

Compared thereto, the legal framework on corporations, which also applies to 
partnerships limited by shares, and limited liability companies, provides for 
inalienable tasks of the general meeting of shareholders or company members, 
respectively, and hence requires their participation. In each case, majority 
thresholds with regard to some items are increased and could be increased even 
further in order to ensure that certain important items cannot be amended or 
resolved unless a qualified majority consents to them. This is particularly rel-
evant regarding the protection of the double mission purpose as stated in the 
articles.

As we saw toward the end of this section, the law on limited liability compa-
nies allows the company members to make some decisions of the managing 
directors subject to the consent of a general meeting of company members and 
to grant personal veto rights to certain members. Although this research has 
not recommended to request (and to spend negotiating efforts on) these 
measures,768 having the opportunity to implement them would certainly be 
beneficial to impact investors. Therefore, as far as participation rights are con-
cerned, a limited liability company would best suit the interests of impact in-
vestors.

IV. Transferability of Membership
Some exit options on which an impact investor will rely769 require that the 
membership is transferable. These exit options particularly include the transfer 
of the investor’s stake to either third-party purchasers (“Secondary Sale”) or 
other members (“Buy-Back”) and the sale of the entire company (“Trade 
Sale”).770 In any of these cases, membership rights need to be transferred, ei-
ther to other members or to third parties. This means that the impact investor 

––––––––––––––
768 See supra notes 485 f.
769 Regarding exit options, see supra note 143.
770 Regarding the pros and contras of any of these exit options, see generally 
FRICK, notes 1203 ff. (Trade Sale), 1255 ff. (Secondary Sales), and 1269 ff. (sale 
back to other members or shareholders).
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needs to be able to transfer its stake. Transfer restrictions could heavily infer 
with this requirement. The sale of all membership rights would be less affected 
by such restrictions since the consent of all members to the transfer could also 
include the waiver of all transfer restrictions. However, if only part of all mem-
bership rights were to be transferred, e.g. if the investor wanted to sell its stake 
only, and if such restrictions applied, others could prevent the investor from 
doing so.771

At the same time, it will be crucial for the investor to control the composition 
of the group of members. On the one hand, members who are essential for the 
business operations of the company due to their knowledge or experience need 
to be prevented from leaving the group.772 In addition, investors want to ensure 
that the internal structure of power and influence upon which the parties once 
agreed remained unchanged. Otherwise, other members could increase their 
stake and potentially increase their influence to the disadvantage of the inves-
tor. On the other hand, unsolicited or even unpleasant third parties need to be 
prevented from joining the group of members.773 Transfer restrictions grant 
the investor the necessary influence on the composition of the group. How-
ever, assuming that it will not be possible for the investor to be unrestricted in 
its own transfers while all other members are prohibited from doing so, the 
investor will have to submit to some restrictions itself in order to be able to 
control the composition of the group. 

1. Partnerships

1.1 In General

The personal structure and the internal organization heavily depending on it774

impose significant restrictions on the transferability of the membership in any 
partnership. The academic literature discusses the transfer of the membership 
in connection with art. 542 OR, which also applies to general as well as to 
limited partnerships, although this provision does not explicitly refer to the 

––––––––––––––
771 See also FRICK, note 1254.
772 GRONER, 320.
773 FRICK, 1073.
774 See supra notes 297 ff.
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transfer of the membership.775 As a consequence of the partnership being a 
contractual association of persons, the transfer of the membership is possible, 
but subject to the consent of each other partner.776

As far as the transfer of membership in a general partnership is concerned, 
since only individuals may become partner in such partnership,777 a transfer to 
a legal entity would be implicitly prohibited unless the other partners agreed 
to become a simple or a limited partnership. A similar restriction applies to 
general partners of a limited partnership, who need to be individuals according 
to art. 594 para. 2 OR.

The academic literature agrees that art. 542 OR is of non-mandatory nature. 
As far as general and limited partnerships are concerned, art. 557 para. 2 and 
art. 598 para. 2 OR explicitly state that the contractual agreements on the trans-
fer of the membership prevail. Hence, the partners may deviate from the legal 
provisions.778 However, since it qualifies as an amendment to the partnership 
agreement, there is disagreement on whether the approval of the transfer re-
quires unanimity regardless of any contractual provision requiring a simple 
majority or not.779

1.2 Approval Requirements

The predominant opinion in the literature supports the admissibility of major-
ity votes with regard to the approval of transfers and even general approvals 
or waivers of approval. For example, approval could be generally granted for 

––––––––––––––
775 Because of a lack of legal provisions to the contrary, art. 542 para. 2 OR ap-
plies to general and limited partnerships due to art. 557 para. 2 and art 598 para. 
2 in connection with art. 557 para. 2 OR, respectively. See further BSK OR II-
HANDSCHIN, art. 557 note 2 and art 598 note 2.
776 BGE 134 III 597 ff., c. 3.3.2. BK-FELLMANN/MÜLLER, art. 542 notes 13 ff. 
and 109 ff.; BSK OR II-HANDSCHIN, art. 542 note 1; MEIER-HAYOZ/FORSTMO-
SER, § 12, note 99; VON STEIGER, 408; ZK-HANDSCHIN/VONZUN, art. 542 note 
36.
777 See art. 552 para. 1 OR.
778 See e.g. BK-FELLMANN/MÜLLER, art. 542 notes 19 and 109; BSK OR II-
HANDSCHIN, art. 542 note 1; MEIER-HAYOZ/FORSTMOSER, § 12, note 99; VON 
STEIGER, 408 f.; ZK-HANDSCHIN/VONZUN, art. 542 note 6.
779 See supra notes 443 ff.
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transfers that meet certain conditions, e.g. nationality, place of residence, busi-
ness experience, etc. If the partnership depended less on the individual part-
ners, the approval requirement could be waived entirely. In addition, the ap-
proval could be delegated to the managing partners. In all these cases, the 
partnership agreement would have to be clear and specific enough.780

Lowering the unanimity requirement or waiving the approval requirement al-
together would clearly facilitate the transfer of the membership in a partner-
ship, which would be beneficial for impact investors. However, despite being 
beneficial, if applied to the transfer of the membership of any partner, it could 
be to the disadvantage of the impact investor.

As discussed earlier, members of partnerships are subject to a personal, unlim-
ited, and joint and several liability for all debts of the partnership, either pri-
marily or secondarily.781 Due to the joint and several nature of the liability, the 
impact investor could be held liable for the entire amount of the partnership
debts.782 Although art. 148 para. 2 OR would grant the right to claim reim-
bursement from the other partners, the partner paying the company debt bears 
the risk of insolvency of its fellow partners.783 In order to ensure that the other 
partners are solvent, all partners will be interested in retaining control on the 
composition of the group of partners and some sort of transfer restriction will 
need to remain in place.

Moreover, if the business of the partnership essentially depends on one or sev-
eral partners due to their know-how, the other partners, including the impact 

––––––––––––––
780 BGE 103 Ib 76 ff., c. 3; BK-FELLMANN/MÜLLER, art. 542 notes 22 f.; BSK
OR-II-HANDSCHIN, art. 542 note 1; MEIER-HAYOZ/FORSTMOSER, § 12, note 99; 
VON STEIGER, 408 f. Contra ZK-HANDSCHIN/VONZUN, art. 542 note 37 [unani-
mous consent required for all transfers]. Regarding the specification require-
ments, see the literature referred to in supra footnote 676.
781 See supra notes 297 ff.
782 In case the investor invested as limited partner, his or her liability would be 
limited to his or her specific contribution entered in the commercial register, but 
less the amount actually contributed (art. 608 para. 1 OR; see generally ZK-
HANDSCHIN/CHOU, art. 608 notes 1 ff.).
783 See generally BK-FELLMANN/MÜLLER, art. 544 notes 175 ff.; BSK OR II-
PESTALOZZI/VOGT, art. 544 note 15, art. 568 notes 14 f., art. 604 note 1; MEIER-
HAYOZ/FORSTMOSER, § 12, note 31, § 13, note 41, and § 14, notes 21 ff.
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investor, want to be able to prevent these partners from transferring their mem-
bership. Hence, both the impact investor and other partners will insist on main-
taining transfer restrictions.

It may be expected that except for intra-group transfers, partners will not want 
the impact investor to be able to transfer its membership without any re-
strictions. While they may depend less on the investor’s expertise, they might 
rely much more on its reputation as a serious and successful investor. Besides 
that, they share similar concerns with regard to liability issues.784

1.3 Contractual Structuring

Considering that all parties have an interest in controlling the composition of 
the group of partners, it is unlikely that a partnership agreement will contain 
significant transfer reliefs or even waivers of all restrictions. In order to retain 
such control, the impact investor’s ability to transfer its membership will most 
likely remain restricted as well. In addition, the development of a balanced 
transfer regime again requires extensive contracting.

First, in order to avoid the dissolution of the partnership in case of the depar-
ture of one or several partners, the partners have to agree that departure is not 
deemed a notice of termination in the sense of art. 545 para. 1 sub-para. 6 OR 
and that the partnership continues regardless of the departure and with the new 
partner.785 Second, as a general rule, it should be stated that memberships are 
transferable, but only in compliance with the provisions of the partnership 
agreement. Third, the agreement should enumerate a number of transfers that 
are generally permitted and that can be executed without any restrictions ap-
plying. This list should particularly include intra-group transfers that allow the 
investor to transfer its membership to other entities belonging to the same 
group (for tax purposes, etc.) and to transfer within the scope of a Trade 
Sale.786 Finally, the agreement has to set out the requirements with which a 
proposed and not-exempted transfer would have to comply. In the first place, 
––––––––––––––
784 As to the importance of liability considerations with regard to transfer re-
strictions, see supra note 499.
785 See with regard to general partnerships art. 576 OR. Regarding the dissolution 
of a partnership upon departure of one partner, see generally BEK-FELL-
MANN/MÜLLER, art. 542 note 15; BSK OR II-STAEHELIN, art. 545/546 note 5; 
VON STEIGER, 414; ZK-HANDSCHIN/VONZUN, art. 545-547 note 183.
786 See e.g. FRICK, notes 1085, 1096, and 1125.
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this means the approval requirement and the majority required to approve a 
transfer. Effective control on the group of partners can only be expected if the 
approval required unanimity among all partners. Although this interferes with 
the investor’s intention to be able to transfer its membership without any re-
strictions, it is not recommended to sacrifice its influence on the composition 
of the group of partners for the benefit of the transferability of its stake due to 
the personal liability.787

The requirement of the unanimous approval should be combined with an ob-
ligation of all other partners except for the impact investor to take over the 
investor’s stake in case it wanted to liquidate its investment, but the other part-
ners did not approve the transfer. This would provide the impact investor with 
some comfort with regard to its exit options.

Besides that, it would be beneficial to include a right of first refusal (Vorhan-
drecht) in the partnership agreement. If a partner wanted to sell its stake, that 
partner would have to offer it to the other partners first before being permitted 
to solicit third-party offers.788 On the one hand, the requirement to disclose 
any intention to transfer the membership early on provides the other partners 
the opportunity to take the appropriate steps and to coordinate their actions. 
On the other hand, the remaining partners may acquire the stake of the selling 
partner up front. This would be particularly interesting in the case that the 
leaving partner was not essential to the partnership’s business, but the remain-
ing partners wanted to avoid the termination of the partnership and the partic-
ipation of a third party. Without right of first refusal, they could only deny the 
approval of the transfer, whereupon the leaving partner would probably pro-
vide notice of termination in order to get out of the partnership.

An additional pre-emption right (Vorkaufsrecht) would not add any particular 
benefits.789 After having negotiated a purchase or similar agreement with a 

––––––––––––––
787 See supra note 499.
788 As to the right of first refusal in general, see each with further references 
FRICK, notes 1089 ff.; GRONER, 331 ff.; KÜHNI, 171 ff.; VON SALIS-LÜTOLF, 
notes 1006 ff.
789 Regarding the benefits and disadvantages of rights of first refusal, pre-emp-
tion rights, or a combination thereof, see KÜHNI, 172 ff.; VON SALIS-LÜTOLF, 
note 1053 f.
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potential buyer, a pre-emption right would require the partner willing to trans-
fer its stake to offer that stake to the other partners at the same terms and con-
ditions as negotiated with the third party (or at other terms as agreed by the 
partners) before completing the transaction with the latter.790 The most im-
portant function of a pre-emption right is that the other partners will be in-
formed about a proposed transfer and that they have the power to prevent the 
membership being transferred to an undesired third party. As far as partner-
ships are concerned, the approval requirement achieves the same. Hence, a 
right of first refusal in combination with the approval requirement provides 
sufficient protection and influence to control the group of partners.

Each of the foregoing, i.e. the approval requirement, take-up obligations of the 
other partners, and the right of first refusal, must be accompanied by provi-
sions covering the formalities. These need to include, among others, time lim-
itations, disclosure requirements, and provisions on the exercise of the respec-
tive right.

1.4 Conclusion

In conclusion, the foregoing remarks evidence that setting up the appropriate 
framework regarding the transfer of the membership in a partnership requires 
significant attention to the contractual details. The legal concept prescribes the 
dissolution of the partnership upon departure of one partner, which makes
these transfer provisions necessary in order to avoid the dissolution in these 
cases. This necessity also increases the transaction costs. 

2. Corporations and Partnerships Limited by Shares 

Due to the general reference to corporations in art. 764 para. 2, and considering 
that particular provisions to the contrary are missing, the legal framework of 
the transferability of shares apply to partnerships limited by shares as well.791

Again, if the share capital were not split into shares, but into parts that merely 
reflect the degree of participation of limited partners, the provisions on limited 
partnerships would apply.792

––––––––––––––
790 Regarding the pre-emption right in general, see each with further references 
FRICK, notes 1117 ff.; GRONER, 336 ff.; KÜHNI, 171 ff.; VON SALIS-LÜTOLF, 
notes 1046 ff.
791 REINHARDT, 51 f.
792 Art. 764 para. 3 OR. See supra notes 494 ff.
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2.1 Legal Framework

a In General

In contrast to partnerships, since the structure of corporations depends on cap-
ital and not the persons involved, registered shares (Namenaktien) may be 
freely transferred unless provided otherwise by the law or the articles of asso-
ciation.793 The law restricts the transferability of registered shares only in case 
they have not been fully paid up, in which case the consent of the company 
would be required.794

According to art. 685a para. 1 OR, the articles of a corporation may provide 
that any transfer (or establishment of a usufruct) of shares requires the consent 
of the company. As far as non-listed registered shares are concerned,795 the 
company may only refuse such consent for any of the following reasons: (i) a 
good reason stated in the articles, (ii) the company offers to buy the shares 
from the transferring party for the account of either the company, other share-
holders, or third parties at the real value (“escape clause”), or (iii) the acquirer 
fails to declare expressly that it has acquired the shares in its own name and 
for its own account.796 In case the transfer was effected by way of inheritance, 
division of estate, matrimonial property law, or compulsory execution, the 
company could only withhold its consent based on reason (ii).797

––––––––––––––
793 Art. 684 para. 1 OR. Regarding the unrestricted transferability, see instead of 
many BÖCKLI, § 6, note 3; VON DER CRONE, § 3, note 56; NAGEL, 191. The trans-
ferability of bearer shares (Inhaberaktien) may not be restricted by way of provi-
sions in the articles of association (compare art. 683 OR and BSK OR II-DU PAS-
QUIER/WOLF/OERTLE, art. 683 note 7). Regarding the decisiveness of the capital 
in general, see FORSTMOSER/MEIER-HAYOZ/NOBEL, § 2, notes 22 ff. and 33.
794 Art. 685 para. 1 OR.
795 In the following, due to the restriction to investments in non-listed companies, 
only transfer restrictions with regard to non-listed registered shares will be dis-
cussed (see supra note 28).
796 Art. 685b para. 1 and 3 OR. As to the interpretation of the reasons (ii) and 
(iii), see generally and each with further references BSK OR II-DU PAS-
QUIER/WOLF/OERTLE, art. 685b notes 9 ff. and 15 f.; VON DER CRONE, § 3, notes 
74 ff. and 92 f.; FORSTMOSER/MEIER-HAYOZ/NOBEL, § 44 notes 161 ff. and 171.
797 Art. 685b para. 4 OR.
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As far as the good reasons to be explicitly stated in the articles are concerned, 
the law restricts the number of potential reasons significantly. According to 
art. 685b para. 2 OR, these good reasons must relate to the composition of the 
group of shareholders and a need to safeguard either the pursuit of the corpo-
ration’s objects or its economic independence. The predominant opinion in the 
academic literature rightfully rejects the permissibility of other reasons.798 In 
connection with impact investments, the restriction in order to protect the com-
pany’s (double mission) purpose is of particular interest and hence deserves 
closer attention.799

The academic literature discusses several different cases in which the purpose 
of a corporation is endangered and that justify the rejection of a shareholder. 
First, the corporation may withhold its consent in case a competitor intends to 
acquire shares. Considering the information rights of shareholders,800 a com-
petitor that became a shareholder could get access to confidential information 
about the business operations of the corporation, even if such a competitor 
acquired a small stake only. In addition, due to a lack of a duty of loyalty of 
shareholders,801 a competitor could exercise its participation rights and use the 
information obtained as a shareholder contrary to the interests of the corpora-
tion.802

Second, in some rare cases, the corporate purpose justifies the rejection of for-
eign citizens. One and probably the most significant example would be a cor-

––––––––––––––
798 See instead of many and each with further references BÖCKLI, § 6, note 245; 
VON DER CRONE, § 3, note 65. Contra FORSTMOSER/MEIER-HAYOZ/NOBEL, § 44, 
notes 152 ff.
799 Regarding the protection of the corporation’s economic independence, see 
generally BÖCKLI, § 6, notes 265 ff.; BSK OR II-DU PASQUIER/WOLF/OERTLE, 
art. 685b note 5; FORSTMOSER/MEIER-HAYOZ/NOBEL, § 44, notes 148 ff.
800 Regarding a shareholder’s information rights, see infra notes 688 ff.
801 Art. 680 para. 1 OR. See instead of many and each with further references 
VON DER CRONE, § 8, note 69; FORSTMOSER/MEIER-HAYOZ/NOBEL, § 42, notes 
24 ff.
802 Regarding the rejection of competitors, see generally BÖCKLI, § 6, notes 258 
ff.; BSK OR II-DU PASQUIER/WOLF/OERTLE, art. 685b note 4; VON DER CRONE, 
§ 3, note 67; FORSTMOSER/MEIER-HAYOZ/NOBEL, § 44, note 146.
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poration that intends to acquire residential real estate and hence, must be con-
trolled by Swiss shareholders in order not to require permissions to acquire 
real estate.803

Third, an acquirer may be rejected if he or she lacks certain personal attributes 
relevant to the operation of the company’s business. On the one hand, the op-
eration could benefit a particular group of persons, e.g. family members, reli-
gious groups, etc. In these cases, the articles could provide that only persons 
being a beneficiary of the corporate activities could become shareholders.804

On the other hand, the operation of the business may depend on (a majority 
of) shareholders having certain capabilities or even holding a certificate 
thereof. This particularly applies to audit companies and law firms in the form 
of corporations.805 Besides that, if the corporation stands for certain values, it 
might be beneficial that the controlling shareholders share these values. Oth-
erwise, conflicts of interests could occur.806

In any case, the object of protection is always the “company’s objects”.807 This 
term refers to the corporate purpose as stated in the corporation’s articles and 
not to the company’s ultimate purpose.808

Art. 685b para. 7 OR prohibits any provision in the articles of association that 
restricts the transferability of registered shares more than permitted by art. 
685b OR. The predominant opinion in the academic literature rightfully argues 
that this includes rights of first refusal and pre-emption rights among share-
holders. While art. 685b para. 1 OR grants the corporation itself some sort of 
pre-emption right, the articles may not provide for a right of first refusal or a 

––––––––––––––
803 Art. 2 and art. 5 para. 1 sub-para. c BewG. BÖCKLI, § 6, note 263; FORSTMO-

SER/MEIER-HAYOZ/NOBEL, § 44, note 145.
804 BSK OR II-DU PASQUIER/WOLF/OERTLE, art. 685b note 4. Affirmative, but 
with regard to the protection of the economic independence, BÖCKLI, § 6, notes 
277 ff. Contra with regard to family members VON DER CRONE, § 3, note 70.
805 BÖCKLI, § 6, notes 257 f.; VON BÜREN/STOFFEL/WEBER, note 322; VON DER 

CRONE, § 3, note 68; FORSTMOSER/MEIER-HAYOZ/NOBEL, § 44, note 147.
806 VON BÜREN/STOFFEL/WEBER, note 322; VON DER CRONE, § 3, note 73; 
FORSTMOSER/MEIER-HAYOZ/NOBEL, § 44, note 147; NAGEL, 197. Regarding the 
emergence of conflicts of interests, see supra notes 146 ff.
807 Art. 685b para. 2 OR.
808 VON BÜREN/STOFFEL/WEBER, note 322. See further NAGEL, 197.
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pre-emption right of other shareholders or even third parties.809 This is con-
tested by MEIER-SCHATZ who argued in favour of the permissibility of such 
provisions in a company’s articles. His opinion rested on the argument that the 
escape clause in art. 685b para. 1 OR and rights of first refusal and pre-emption 
rights of other shareholders stated in the articles essentially fulfilled the same 
purpose, namely to guarantee the sale of the shares if no good reason is given. 
In case neither the company nor the other shareholders exercised their right, 
the selling shareholder would be entitled to sell the shares to any random pur-
chaser, otherwise it could sell the shares to the corporation or the other share-
holders.810 However, neither art. 685b para. 1 OR nor rights of first refusal nor 
pre-emption rights in the articles particularly guarantee that a shareholder can 
sell its shares. Rather, although limited to certain cases, art. 685b OR enables 
a corporation to set up restrictions on transfers of shares and to refuse the reg-
istration of an acquirer as its shareholder. This necessarily requires that an ac-
quirer exists who is interested in buying the shares. Unless a good reason was 
given or the corporation offered to buy the shares at real value, the acquirer 
would be registered as shareholder. As is typical for any case of pre-emption, 
it is obvious that the selling shareholder may not sell its shares to any third 
party other than the proposed acquirer after the company did not offer to buy 
the shares, but it can sell them after all. Rights of first refusal or pre-emption 
rights in the articles do not additionally facilitate a sale of shares. 

To the contrary, they rather impose additional restrictions. Among others, if 
the selling shareholder and the potential acquirer had to deal with all other 
shareholders or other beneficiaries of these rights instead of the corporation 
only, the process would become more burdensome.811 Hence, contrary to what 
MEIER-SCHATZ promoted, there is no increased transferability that justifies the 
permissibility of such rights in the articles. The predominant opinion that re-
jects the permissibility thereof is more convincing and prevails.

––––––––––––––
809 BÖCKLI, § 6, notes 296 ff.; BSK OR II-DU PASQUIER/WOLF/OERTLE, art. 685b 
note 20; TSCHÄNI/DIEM/WOLF, chapter 7, note 77. Contra MEIER-SCHATZ, 226; 
REYMOND, 261. Undecided, but advocating against the inclusion of rights of first 
refusal or pre-emption rights in the articles due to the uncertainties, FORSTMOSER
(1998), 103 f.
810 MEIER-SCHATZ, 226.
811 Böckli, § 6, note 297.
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Regardless of these discussions in the academic literature, nothing prevents 
and restricts the shareholders from agreeing on rights of first refusal, pre-emp-
tion rights, and further transfer restrictions in a shareholders’ agreement.812

b Particularities of Partnerships Limited by Shares

As far as partnerships limited by shares are concerned, while a transfer of 
shares would be no different from the transfer of shares in a corporation, cer-
tain particularities apply to general partners. According to one opinion in the 
literature, the position of a general partner with unlimited personal liability 
would not be transferable at all, unless the articles provided otherwise.813 This 
opinion rests on the proposition that the rights, obligations, and the liability of 
a general partner exist as long as the articles name it a general partner. After 
the incorporation, the position is granted or withdrawn by amendment of the 
articles.814 In this sense, the amendment of the articles is constituent. Hence, 
from a technical point of view, a change in the group of general partners would 
not be effected by way of transfer, but by way of withdrawal and appointment 
by the articles. This corresponds to the requirement to file the amended articles 
with the commercial register in order to register the change in the group of 
general partners, and not a document proving the transfer.815

However, from an economic point of view, a change in the group of general 
partners, where a new partner acquires the former partner’s shares, “assumes” 
its position, and pays a purchase price as consideration, would be considered 
a transfer regardless of the legal technicalities. Therefore, in the following, 
reference to the transfer of the position of a general partner shall be understood 
in the technical, legal meaning set out in the previous section, i.e. by way of 
withdrawal of the old and appointment of the new general partner in the arti-
cles. Note that the position as general partner with unlimited personal liability 
has to be separated from the shares held by such general partner, which can be 

––––––––––––––
812 BÖCKLI, § 6, note 297; FORSTMOSER/MEIER-HAYOZ/NOBEL, § 44, note 261; 
FRICK, note 1076. See regarding the benefits and disadvantages of contractual 
provisions infra notes 1014 ff.
813 EILENTORP, 51. Following her BSK OR II-WILDHABER, art. 765 note 5.
814 BSK OR II-WILDHABER, art. 765 note 3; EILENTORP, 51; REINHARDT, 85 f. 
and 90 f.
815 Compare art. 69 para. 1 HRegV, in particular sub-para. b.
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transferred independently from the position as general partner and like shares 
in a corporation.816

Having said this, three cases need to be distinguished. First, if a general part-
ner’s shares were to be transferred only, such transfer would not be any differ-
ent from the transfer of shares of a limited partner. The transfer restrictions 
discussed above with regard to corporations would apply to a transfer of a 
general partner’s shares as well.817 Second, if the transfer included both the 
shares and the position of a general partner, besides complying with any trans-
fer restrictions prescribed by law or set forth in the articles, the transfer of a 
general partner’s position requires the consent of each general partner as well 
as an amendment of the articles.818 Finally, if the general partner intended to 
transfer its position only while retaining the shares, the articles would have to 
be amended with the consent of each other general partner, but the transfer 
restrictions regarding the shares would not apply. With regard to the second 
and third case, each general partner is granted a veto right. 

In addition, the general partners’ personal, unlimited, joint and several liabil-
ity, though subsidiary liability similar to partners in a general partnership819

requires a general partner to be an individual.820 Therefore, the scope of po-
tential buyers is limited to individuals. Legal entities or partnerships could not 
become general partners of a partnership limited by shares.821 Hence, an im-
pact investor that is a legal entity or a partnership could not invest as general 
partner.

––––––––––––––
816 See SETHE (2014), 309, who indicated that a general partner holding all shares 
could sell some of them to third parties, which then would become limited part-
ners. However, in case a general partner sold all of his or her shares, that would 
result in losing his or her position as member and hence as general partner (see 
infra note 834).
817 See supra notes 510 ff.
818 Art. 765 para. 3 OR.
819 Regarding the personal liability of general partners of a partnership limited by 
shares, see generally and instead of many BSK OR II-WILDHABER, art. 764 notes 
1 ff.
820 EILENTROP, 50; REINHARDT, 44.
821 See art. 764 para. 1 in connection with art. 552 para. 1 OR. See also art. 770 
para. 1 OR. Furthermore, according to art. 765 para. 1 OR and unless set out oth-
erwise in the articles, all general partners automatically become directors of the 
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2.2 Recommendations and Structuring

The legal framework on the transfer of shares in a corporation (and in a part-
nership limited by shares, if it invested as limited partner) is very beneficial to 
impact investors. First, it stipulates that shares may be traded unrestrictedly 
subject only to the restrictions provided for by the law or the articles. Both the 
legal restrictions and the ones in the articles apply to a very limited number of 
cases.

Second, if structured appropriately, transfer restrictions implemented in the 
articles would rather benefit an impact investor than harm it. It was recom-
mended earlier that the impact investor should ensure that the corporate pur-
pose reflected its double mission.822 In order to protect this purpose, according 
to art. 685b para. 2 OR, the articles may provide that a potential acquirer be 
refused as shareholder unless it proves its support of the double mission and 
undertakes to refrain from any acts to the contrary or harmful to the purpose. 
While this ensures that the group of shareholders will always consist of sup-
porters of the company’s mission, it does not necessarily restrict the impact 
investor’s options to sell its shares. Considering that it wants to ensure that the 
company remains committed even after its exit,823 it would not sell its shares 
to a potential acquirer that is not committed itself anyway.

Third, the implementation of further transfer restrictions in the articles requires 
a qualified majority within the sense of art. 704 para. 1 sub-para. 3 OR. If the 
proposed increase of the majority threshold with regard to the implementation 
of such restrictions were implemented,824 it would grant the impact investor 
the power to avoid any restrictions other than the one proposed in the preced-
ing paragraph.

Further contractual transfer restrictions that are possible and recommendable 
are a right of first refusal (Vorhandrecht) and a pre-emption right 
(Vorkaufsrecht). The benefits of a right of first refusal were already discussed 

––––––––––––––
partnership, who need to be individuals (see BLANC, 26; BSK OR II-WILDHA-
BER, art. 765 note 6).
822 See supra note 385.
823 See supra note 145.
824 See supra note 468.
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above.825 Compared to partnerships, in this case, a contractual pre-emption 
right provides additional benefits, particularly to impact investors. While the 
partners of partnerships could deny approval to a transfer without giving any 
reasons by simply voting no, shareholders in a corporation do not have any 
other chance to prevent a transfer after the board has approved it. Due to the 
principle of unrestricted transferability,826 the board’s discretion to deny the 
approval is limited to the reasons provided by the articles. The pre-emption 
right implemented in a shareholders’ agreement allows the other shareholders 
including the impact investor to evaluate not only the proposed acquirer’s sup-
port of the double mission, but also other aspects and characteristics of such 
acquirer. The shareholders entitled to a pre-emption right have a much broader 
discretion than the board. In case the acquirer was not acceptable to any of the 
other shareholders or the investor for any reason, they could exercise their pre-
emption right and prevent the transfer from being effected. Regarding the 
structuring of contractual rights of first refusal and of pre-emption rights, ref-
erence may be made to the literature on these rights with regard to traditional 
venture capital and private equity investments.827

If the investor invested as general partner in a partnership limited by shares, it 
is recommended to stick with the unanimity requirement as prescribed by art. 
765 para. 3 OR. This is partially due to the analogy to the framework recom-
mended with regard to partnerships.828 Moreover, it ensures that the impact 
investor retains control on the group of partners with unlimited personal lia-
bility.829

In addition, it is recommended to implement an obligation of the transferor to 
assign its rights and obligations under the shareholders’ agreement to the trans-
feree. This is to ensure that a transferee is bound by the provisions of the agree-
ment and subject to the same transfer restrictions, voting agreements, and other 

––––––––––––––
825 See supra note 505.
826 See supra note 510 and the literature cited in footnote 793.
827 See generally FRICK, notes 1089 ff.; GRONER, 331 ff.; VON SALIS-LÜTOLF, 
notes 998 ff.
828 See supra notes 502 ff. With regard to the similarities between general part-
ners of a partnership limited by shares and partners of a general partnership, see 
infra note 591.
829 See supra 499.
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rights and obligations as the transferor. Regardless of whether the sharehold-
ers’ agreement qualifies as partnership agreement or as ordinary exchange 
contract (Schuldvertrag),830 the accession of the transferee to the agreement 
requires in any case the consent of all other parties. This consent should al-
ready be granted up front and included in the shareholders’ agreement, but 
could be made subject to conditions. For example, the consent could be subject 
to (i) the compliance of the transferor with the transfer restrictions set forth in 
the articles and the shareholders’ agreement, (ii) the provision of evidence that 
the transferee supported the company’s double mission, and (iii) the transferee 
duly signing a (unilateral) declaration of accession to the shareholders’ agree-
ment.831

3. Limited Liability Companies

3.1 Legal Framework

While the legal framework on the transfer of shares in a corporation intends to 
provide for an unrestricted transferability,832 the law on limited liability com-
panies imposes significant restrictions on the transfer of shares. According to 
art. 786 para. 1 OR, any transfer of shares needs to be approved by a general 
meeting of company members, but such consent may be refused without 
providing any reason. In case the general meeting refused to consent to the 
transfer, the transfer would have to be reversed and the selling company mem-
ber would remain a member.833 This framework does not benefit the impact 
investor. On the one hand, unless the majority threshold were increased or the 
investor were granted a veto right, an impact investor holding a minority stake 
in a limited liability company could not prevent a transfer against the consent 
of all other company members. On the other hand, and in particular, the abso-
lute majority of company members excluding the transferor may prevent the 

––––––––––––––
830 Regarding the legal qualification of a shareholders’ agreement, see infra notes 
998 ff.
831 Regarding the assignment of the contractual rights and obligations under the 
shareholders’ agreement, see generally and instead of many FRICK, notes 1259 
ff.
832 See supra notes 510 ff.
833 See generally HANDSCHIN/TRUNIGER, § 19, notes 32 ff.
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investor’s exit by way of sale of shares for no reason. Hence, the impact in-
vestor would have to negotiate for a more beneficial framework and to use the 
leeway granted by the law.

Art. 786 para. 2 OR allows for deviation from the consent requirement in a 
limited number of ways.834 First, the consent requirement could be waived en-
tirely.835 Second, the articles may provide for reasons that would justify the
refusal of the consent.836 Compared to the transfer restrictions according to art. 
685b para. 1 OR, these reasons do not need to be “good reasons”. The articles 
may provide for any reason that the parties deem appropriate. Hence, similar 
to corporations, the parties could foresee that the consent could be refused in 
the case that the acquirer did not provide evidence of its support of the com-
pany’s double mission, but with greater flexibility regarding the reasons to 
withhold the consent.837 One possible reason to refuse the consent is explicitly 
mentioned in art. 786 para. 2 sub-para. 5 OR. The articles may permit the re-
fusal of the consent in case (i) it is doubtful whether the transferee will comply 
with the duties to make additional financial or material contributions 
(Nachschuss- and Nebenleistungspflichten) set forth in the articles and (ii) the 
acquirer, the transferor, or any third party, upon request of the company, did 
not provide security therefor.838 Third, the articles could provide for an escape 
clause identical to art. 685b para. 1 OR.839 Finally, the articles could prohibit 
any transfer of shares.840

Besides these deviations, the law permits the introduction of a right of first 
refusal, a pre-emption right, and/or a purchase option in favour of the company 
or the other company members.841 Since the law does not contain any other 
provision regarding any of these rights or option, the articles would have to set 
––––––––––––––
834 Regarding the exhaustive nature of the enumeration of possible deviations, 
see Report 2002, 3186.
835 Art. 786 para. 2 sub-para. 1 OR.
836 Art. 786 para. 2 sub-para. 2 OR.
837 See supra note 525. See generally BSK OR II-DU PASQUIER/WOLF/OERTLE, 
art. 786 note 7; HANDSCHIN/TRUNIGER, § 19, note 41.
838 BSK OR II-DU PASQUIER/WOLF/OERTLE, art. 786 note 10.
839 Art. 786 para. 2 sub-para. 3 OR. BSK OR II-DU PASQUIER/WOLF/OERTLE, art. 
786 note 8.
840 Art. 786 para. 2 sub-para. 4 OR.
841 Art. 776a para. 1 sub-para. 2 OR.
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out the terms and conditions of these rights in detail.842 The same rights could 
also be granted by a shareholders’ agreement among company members (Ge-
sellschafterbindungsvertrag). Either option has its advantages and disad-
vantages. If the rights were stated in the articles, they would apply to any ac-
quirer of shares regardless of whether such acquirer acceded to the 
shareholders’ agreement or not. In addition, they could be linked to the consent 
requirement in a way that the non-compliance with any of these rights justifies
the refusal to consent.843 On the other hand, considering that everybody may 
inspect the articles of a company at the commercial register,844 stating these 
rights only in the shareholders’ agreement provides more confidentiality. The 
terms and conditions of the right of first refusal and of the pre-emption right 
would not be disclosed to third parties. In any case, if the company was entitled 
to acquire (own) shares, the restrictions according to art. 783 OR would ap-
ply.845

3.2 Recommendations and Structuring

A prohibition of any transfer should be avoided in any case because it restricts 
the investor’s exit options. Although the law grants every company member a 
resignation right (Austrittsrecht) in order to mitigate the negative conse-
quences of a transfer prohibition (and of the consent requirement of art. 786 
para. 1 OR),846 having the option to sell and transfer the shares provides more 
flexibility as to the exit of the investor. Hence, if the articles provided for a 
transfer prohibition, and the existing company members refused to repeal or at 
least alleviate the prohibition, the investor would be recommended not to in-
vest in the company’s equity capital at all.

Since waiving the consent requirement entirely would deprive the investor of 
any corporate legal option to control the group of company members, it is rec-
ommended that the articles provide reasons that justify withholding the con-
sent to a transfer. In particular, denying approval of a transfer should be justi-
fied in cases where the transferee did not convince the company members that 
it supports the double mission of the company, which is similar to the transfer 
––––––––––––––
842 See generally HANDSCHIN/TRUNIGER, § 10, notes 29 ff.
843 Art. 786 para. 2 sub-para. 2 OR.
844 Compare art. 930 OR.
845 See infra notes 786 ff.
846 Art. 786 para. 3 in connection with art. 822 f. OR. See infra notes 803 ff.
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restriction recommended with regard to corporations.847 The articles could jus-
tify the refusal to consent if the transferee did not accede to the shareholders’ 
agreement or the transfer was not in accordance with its provisions. However, 
if the parties deemed necessary to keep confidential the existence of such 
agreement, it would not be recommended to implement this reason.

Moreover, similar to corporations, it is recommended to implement a right of 
first refusal and a pre-emption right, either in the articles or in a shareholders’ 
agreement together with an obligation of each company member to transfer 
the rights and obligations under this agreement together with the shares, or 
even both.848 If the rights were included in the articles, they should also state 
that the consent to a transfer could be withheld in cases where the transferor 
did not comply with any of these rights. Whether the inclusion in the articles 
or a shareholders’ agreement is preferred essentially depends on the level of 
confidentiality required by the parties. The law provides enough leeway for 
any solution.

4. Conclusion

In summary, it may be held that an impact investor’s intention to control the 
group of members while retaining flexibility to sell its shares is difficult to 
implement in practice. The legal framework on the transferability of member-
ships in partnerships is very restrictive and requires substantial amendments 
to suit the interests of impact investors. The potential personal liability advo-
cates against abolishing the unanimity requirement necessary for the approval 
of a transfer.

Similar concerns would advocate against a partnership limited by shares if an 
investment as general partner were considered.

Compared thereto, the frameworks applying to corporations, limited liability 
companies, and partnerships limited by shares (where the investor invested as 
limited partner) provide much more flexibility. On the one hand, the existence 
of the company is not endangered when one party decides to leave the group 
of members. The framework shows openness toward transfers and changes in 

––––––––––––––
847 See supra note 525. Regarding the structuring of a right of first refusal and of 
a pre-emption right, see the references cited supra footnote 827.
848 See supra notes 504 f.
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the group. On the other hand, it provides enough room to implement re-
strictions as required and deemed appropriate.

From the impact investor’s point of view, the framework of limited liability 
companies might be most suitable. Similar to corporations, the articles could 
provide for reasons to reject an acquirer of shares as company member. This 
is particularly beneficial to protect the double mission purpose of the company. 
In addition, and contrary to corporations, further transfer restrictions like rights 
of first refusal and pre-emption rights could be included in the articles. In con-
trast to contractual rights, where a transfer that violated these rights would still 
be valid and only (liquidated) damages could be requested, a transfer of shares 
that violated rights granted to other company members in the articles would 
be invalid and would not be registered in the commercial register. This frame-
work provides control on the group of company members that is more effective 
compared to the framework of corporations and therefore, advocates in favour
of limited liability companies as suitable targets for impact investments.

V. Management Composition and Representation
The success of every investment essentially depends on the management of 
the investee. Although not guaranteed, the probability of generating a financial 
return (and in case of impact investments also a positive impact) is higher with 
good and efficient rather than with bad management.849 In particular, in order 
to create a positive impact, the impact investor will require the management to 
consider other stakeholders’ interests when making business decisions.850

Besides that, the management has to decide on internal issues that either the 
law or the constitutional documents of the company require them to decide. 
Some of these items might be important from an investor’s point of view. For 
example, the board of directors of a corporation would have to approve the 
transfer of shares to a third party if the articles of association provided for such 
approval requirement.851 In case the impact investor intended to sell its shares 
in order to liquidate its investment, it would require the board to approve the 
transfer.852 On the other hand, the investor wants to control the composition of 

––––––––––––––
849 See also FRICK, notes 1037 ff.
850 See infra notes 606 ff.
851 Art. 685a para. 1 OR.
852 See supra notes 511 ff.
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the group of shareholders, in which case it would require the board of directors 
to exercise its discretion accordingly.853

Therefore, impact investors need to be able to influence or even control the 
management. However, at the same time, they do not intend to assume man-
agement control entirely.854

1. Partnerships

1.1 Allocation of Management Capacity by Law

As far as simple and general partnerships are concerned, by default, each part-
ner manages the partnership and represents it toward third parties.855 In case of 
a limited partnership, only the general partners are entitled to do so.856 With 
regard to the management capacities, by way of reference, the provisions gov-
erning the simple partnership apply to both the general and the limited part-
nership.857 Hence, the following remarks apply to all partners of a simple or a 
general partnership and to the general partners of a limited partnership mutatis 
mutandis. In any case, the provisions of the partnership agreement prevail.

Subject to the items that need to be resolved by all partners,858 each (general) 
partner is entitled and obliged to manage the ordinary business operations of 
the partnership, to take the necessary decisions, and to execute the relevant 
actions.859 As we saw earlier, in order to achieve clarity, the partners are ad-
vised to provide for a detailed allocation of competencies in the partnership 

––––––––––––––
853 See also FRICK, note 1074.
854 See supra note 140.
855 See with regard to the simple partnership art. 535 para. 1 and art. 543 para. 3 
OR and with regard to the general partnership art. 557 para. 2 in connection with 
art. 535 para. 1 and art. 563 OR.
856 Art. 599 and art. 603 OR. Limited partners are neither obliged nor entitled to 
manage the business (art. 600 para. 1 OR).
857 See art. 557 para. 2 OR and BSK OR II-HANDSCHIN, art. 599/600 note 1.
858 See supra notes 441 ff.
859 Art. 535 para. 1 OR. Regarding the management capacity in general and the 
respective obligation in particular, see e.g. BK-FELLMANN/MÜLLER, art. 535 
notes 12 ff.
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agreement.860 The partners may transfer the management capacity either to one 
or several partners, to all partners jointly, or even to a third party. The transfer 
to third parties is achieved by way of contract, from which the third party de-
rives its management capacities.861

As far as limited partnerships are concerned, the legal exclusion of limited 
partners from managing the business is of non-mandatory nature. Hence, man-
agement capacities may be allocated to limited partners in the partnership 
agreement.862

1.2 Veto Right

Each partner entitled to manage the business may object to decisions or actions 
of another partner within the scope of the objecting partner’s management ca-
pacities.863 This veto right requires that all management decisions and actions 
are supported by an (at least implicit) consent among all managing partners.864

The requirement that some items need to be resolved by all partners together 
with the veto right form some of the controlling rights in a partnership.

The provisions in art. 535 OR are of non-mandatory nature. The partners may 
agree on a management form and controlling rights that suit their demands 
most. Limitations of contractual structuring can only be found in the principles 
of partnerships and the general legal restrictions.865 Due to the non-mandatory 

––––––––––––––
860 See supra note 447. See further BK-FELLMANN/MÜLLER, art. 535 note 81.
861 BK-FELLMANN/MÜLLER, art. 535 note 198; VON STEIGER, 398 f.; ZK-HAND-

SCHIN/VONZUN, art. 535 notes 177 f.
862 BSK OR II-HANDSCHIN, art. 599/600 note 8; SHK PARTNERSHIPS-SCHÜTZ, 
art. 599/600 note 14; VON STEIGER, 616; ZK-HANDSCHIN/CHOU, art. 599-600 
note 4. As to the exclusion of the limited partners from managing the business, 
see art. 600 para. 1 OR. 
863 Art. 535 para. 2 OR. See further BK-FELLMANN/MÜLLER, art. 535 notes 101 
ff.; BSK OR II-HANDSCHIN, art. 535 note 5; VON STEIGER, 403 f.; ZK-HAND-
SCHIN/VONZUN, art. 535 notes 183 ff.
864 BK-FELLMANN/MÜLLER, art. 535 note 103.
865 BK-FELLMANN/MÜLLER, art. 535 notes 176 ff.; ZK-HANDSCHIN/VONZUN, 
art. 535 notes 146 ff.
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nature of art. 535 para. 2 OR, the veto right may also be granted to non-man-
aging partners, in which case they would receive managing capacities, alt-
hough limited to the objection to management activities and decisions.866

The same applies to limited partners of a limited partnership. The law does not 
entitle the limited partner to object to actions or decisions of the managing 
partners within the scope of the ordinary course of business.867 As far as ac-
tions and decisions outside the scope of the ordinary course of business are
concerned, these items need to be resolved by all partners anyways and cannot 
be decided by a managing partner alone.868 It is possible to grant the limited 
partner veto rights against management decisions or actions.869 Again, this 
would grant the limited partner some management capacity. The threat to be-
come liable is very low since the veto right does not require a representation 
of the partnership toward third parties, although it has effects on them. Art. 
605 OR would only apply if the limited partner acted on behalf of the partner-
ship and entered into contracts with third parties.

1.3 Representation Toward Third Parties

In general, unless agreed otherwise, the partners entitled to manage the busi-
ness are also deemed to be entitled to represent the partnership toward third 
parties.870

1.4 Contractual Structuring

The flexibility granted by the law allows for almost any management structure 
of a partnership an impact investor could be asking for. The non-mandatory 
––––––––––––––
866 BK-FELLMANN/MÜLLER, art. 535 note 102; ZK-HANDSCHIN/VONZUN, art. 
535 note 187.
867 Art. 600 para. 2 OR. See e.g. BSK OR II-HANDSCHIN, art. 599/600 note 2; 
MEIER-HAYOZ/FORSTMOSER, § 14, note 47.
868 Art. 598 para. 2 in connection with art. 557 para. 2 in connection with art. 535 
para. 3 OR.
869 BSK OR II-HANDSCHIN, art. 599/600 note 6; VON STEIGER, 616; ZK-HAND-

SCHIN/CHOU, art. 599-600 notes 5 and 13.
870 Art. 543 para. 3, art. 563, and art. 603 OR. See generally and instead of many 
BK-FELLMANN/MÜLLER, art. 535 notes 36 ff. and art 543 notes 160 ff.; BSK OR
II-PESTALOZZI/VOGT, art. 543 notes 25 ff.; ZK-HANDSCHIN/VONZUN, art. 535 
notes 142 ff. and art. 543 notes 28 ff.
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legal provisions require a significant engagement of all partners in the man-
agement of the partnership. Except for limited partners, each partner is entitled 
and obliged to manage the business, whereas all partners may object to deci-
sions and actions of one partner. In addition, items not falling within the scope 
of the ordinary course of business need to be resolved by all partners. If the 
impact investor wanted to engage in the management actively, except for the 
items to be resolved by all partners, which require some clarification,871 the 
legal framework would already provide a suitable set of rules as far as the 
management is concerned.

Limited partners are not deemed to take on an active role in the management 
of the business. The law excludes them from managing the business and does 
not grant them any veto rights with regard to items that fall within the scope 
of ordinary business activities. Although an impact investor might not want to 
be as active as partners of simple and general partnerships and general partners 
of a limited partnership were meant to be, the management participation rights 
of limited partners might not be enough.

Any deviation from that system would require an agreement among all part-
ners. In any case of deviation, the partnership agreement would have to include 
its own set of rules. The further the partners including the impact investor want 
to deviate from the legal provisions, the more detailed the contractual provi-
sions would have to be. The management and control system’s degree of so-
phistication adds to that as well. The extensive contracting again would in-
crease the transaction costs.

Assuming that most impact investors will not want to engage in the manage-
ment of the daily business, it is recommended either to delegate the manage-
ment capacity to some partners, probably the original founders, or to invest as 
limited partner. In both cases, besides the list of items to be resolved by all 
partners,872 impact investors are advised to include another list of management 
decisions or actions on which they want to have a say and to object if deemed 
appropriate. This list should include items that, for example, exceed a certain 
threshold, belong to a particular type of transaction (such as issuing guarantees 
or entering into credit or loan agreements), or the investor deems risky to the 
business. Additional protection may be achieved by including a requirement 

––––––––––––––
871 See supra note 442.
872 See supra note 447.
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that at least two managing partners need to act jointly in order to represent the 
partnership.

In order to be able to exercise its veto rights effectively, the investor needs to 
know what is going on in the management. Therefore, it will require some 
information rights and a regular reporting. Both will be discussed in connec-
tion with the remarks on the reporting.873

2. Corporations 

2.1 Legal Framework

a Composition of the Board of Directors

Since the management of corporations rests on the principle of third-party 
management (Drittorganschaft), the law does not entitle shareholders to be 
elected as members of the board of directors. The board consists of one or 
more members, neither of which need to be a shareholder of the company.874

The general meeting of shareholders, usually upon proposition of the board of 
directors, elects the members of the board.875

As sole exception, the law mandatorily entitles every class of shares to be rep-
resented on the board of directors. The articles have to provide for at least one 
representative of each group of shareholders holding a different class of shares. 
Theses classes distinguish themselves based on preferential rights granted by
such shares, either with regard to pecuniary preferential rights or to voting 
rights. Bearer and registered shares do not qualify as separate share classes and 
hence, the holders of such are not entitled to a board representative unless other 
preferential rights are associated therewith.876

––––––––––––––
873 See infra notes 654 ff.
874 Compare art. 707 para. 1 OR. BSK OR II-WERNLI/RIZZI, art. 707 notes 6 f.; 
MEIER-HAYOZ/FORSTMOSER, § 16, notes 32 and 398. Regarding the principle of 
third party management, see generally MEIER-HAYOZ/FORSTMOSER, § 2, notes 
119 ff.
875 Art. 698 para. 2 sub-para. 2 OR.
876 Art. 709 para. 1 OR. BÖCKLI, § 13, notes 66 ff.; BSK OR II-WERNLI/RIZZI, 
art. 709 notes 4 ff.; MEIER-HAYOZ/FORSTMOSER, § 16, note 399.
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Considering that despite art. 709 para. 1 OR, the right to elect the members of 
the board remains with the general meeting of shareholders, to be precise, the 
right to be represented on the board is in fact a right to nominate a board mem-
ber to be elected by the general meeting. However, as held by the Federal 
Court and supported by the predominant opinion in the academic literature, 
the general meeting may only deviate from the nomination for good reasons.877

According to art. 709 para. 2 OR, the articles may grant other groups of share-
holders or minorities (within the same class of shares) the right to nominate a 
representative to be elected as member of the board of directors.878

Unless determined otherwise by the company’s articles, members of the board 
of directors are elected for a term of office of three years.879

b Composition of the Management

In general, the board of directors is mandated to manage the business of the 
corporation.880 Based on a respective entitlement in the articles of association, 
the board may also appoint one or several managers and delegate the manage-
ment task to this person or group based on organizational regulations (Organ-
isationsreglement).881 In any case, according to art. 716a para. 1 sub-para. 5 
OR, the board will remain liable to supervise the management.

––––––––––––––
877 BGE 66 II 43 ff., c. 6.c). See each with further references BÖCKLI, § 13, note 
68; BSK OR II-WERNLI/RIZZI, art. 709 notes 11 f.; FORSTMOSER/MEIER-
HAYOZ/NOBEL, § 27, note 81.
878 BÖCKLI, § 13, notes 75 ff.; BSK OR II-WERNLI/RIZZI, art. 709 notes 20 ff.; 
FORSTMOSER/MEIER-HAYOZ/NOBEL, § 27, notes 88 ff.
879 Art. 710 para. 1 OR. As far as non-listed corporations are concerned, this pe-
riod is intended to be increased to four years, subject to a shorter term of office 
provided for in the articles (cf. art. 710 para. 2 Draft OR). Board members of 
listed companies would be elected for a mandatory and not extendable term of 
office of one year (art. 710 para. 1 Draft OR).
880 Compare the tasks listed in art. 716a para. 1 OR, particular in sub-para. 1-3.
881 Art. 716b para. 1 and 2 OR. See instead of many and with further references 
BSK OR II-WATTER/ROTH PELLANDA, art. 716b notes 4 ff.



216 - Chapter 8: Comparison of Corporate Entities

c Passing Resolutions

Unless set out otherwise, the board of directors passes resolutions with the 
simple majority of the votes cast, and in case of a tie, the chairman of the board 
has the casting vote.882 There is disagreement in the academic literature on 
who may set up deviating provisions and, consequently, in what form.883 A 
slight majority argued that due to art. 716a para. 1 sub-para. 2 OR, the internal 
organization of the board is an inalienable task of the board itself. Therefore, 
the general meeting may not set up provisions in the articles of association 
relating to the internal organization of the board.884 Others opposed and put 
forward that the internal organization of the board was not included in art. 716a 
para. 1 sub-para. 2 OR, but only in art. 712 OR under the heading “Organiza-
tion”. Hence, the general meeting could include provisions on the internal or-
ganization in the articles, but the board could set up its own rules in the organ-
izational regulations if and to the extent the general meeting decided not to do 
so.885 In my opinion, the second view is to be preferred, not only due to sys-
tematic reasons, but also and particularly because it corresponds to the law-
maker’s implicit intention as we will see in the following paragraph. The Fed-
eral Court also seems to accept majority requirements for board resolutions in 
the articles.886

In 1983, the Federal Council proposed to include an art. 714 in the OR stating 
that the internal organization of the board were governed by the articles or the 
organizational regulations.887 In the parliamentary debate, this provision was
dropped due to concerns about the consequences for small corporations that 

––––––––––––––
882 Art. 713 para. 1 OR.
883 Regarding a detailed overview on the discussion, see BSK OR II-
WERNLI/RIZZI, art. 712 note 4.
884 See e.g. FORSTMOSER (2011), § 11, footnote 134; FORSTMOSER/MEIER-
HAYOZ/NOBEL, § 29, notes 2 ff., and § 31, note 25. However, NOBEL does not 
share this opinion (FORSTMOSER/MEIER-HAYOZ/NOBEL, § 31, footnote 12).
885 See e.g. BÖCKLI, § 13, notes 101 ff. and 120; MÜLLER, 50.
886 See BGE 137 III 503 ff., c. 3.4, where the Federal Court held that the delega-
tion of the management requires a simple majority, unless the articles require a 
qualified majority.
887 Report 1983, 920 and 983 (art. 714).
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would have been required to set up organizational regulations without neces-
sarily delegating management tasks.888 In 2008, there was an initiative to up-
date, among others, art. 627 OR. The list of items that needed to be included 
in the articles in order to be valid was deemed incomplete and hence was sup-
posed to be completed. One item that was added was a set of provisions on the 
passing of resolutions by the board.889 Although it was dropped, since the up-
date of the list was not meant to change anything from a material point of 
view,890 this proposal confirmed that the lawmaker was of the opinion that the 
articles always could have included such provisions.

As it is currently proposed, the Federal Council again waived mention of the 
general meeting’s capacity to include such provisions in the articles explicitly, 
but once more for other reasons. Since the Draft OR 2008, the Federal Council 
has realized that if art. 627 OR were to be updated and entirely completed, it 
would consist of approximately 50 sub-paragraphs. Concluding that art. 627 
OR would only summarize all items that would have to be included in the 
articles as required by other material provisions spread across the law on cor-
porations, it is now proposed to drop art. 627 OR entirely, but without chang-
ing anything materially.891 This includes art. 627 sub-para. 20 Draft OR 2008 
with regard to the passing of resolutions by the board. Besides that, art. 716b 
para. 2 OR, which prescribes the mandatory content of the organizational reg-
ulations, does not explicitly mention the passing of resolutions. This once 
again evidences the lawmaker’s opinion that the general meeting could include 
such provisions in the articles. It remains to be seen whether an explicit state-
ment of this right will be included again. In the meanwhile, it may be held that
the lawmaker is not and has never been of the opinion that only the organiza-
tional regulations could include provisions on the passing of resolutions.

––––––––––––––
888 BÖCKLI, § 13, notes 103 ff.; BSK OR II-WERNLI/RIZZI, art. 712 note 4.
889 Art. 627 sup-para. 20 Draft OR 2008. See also Report 2008, 1637 f.; BÖCKLI, 
§ 1, notes 520 ff.
890 Report 2008, 1638.
891 See Report Draft OR, 486 f.
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The articles and the organizational regulations are free to set up majority re-
quirements in their unrestricted discretion. This even includes unanimity re-
quirements, although proponents of the permissibility of such requirements 
admit that they may result in an inability to pass resolutions.892

d Representation of the Corporation

According to art. 718 para. 1 OR, the board of directors represents the corpo-
ration to third parties. The law assumes that each member of the board of di-
rectors is entitled to represent the corporation and to enter into agreements on 
its behalf solely. The articles or the organizational regulations may deviate 
thereof by prescribing joint signatory power (Kollektivunterschrift).

The board of directors may appoint one or several members or other persons 
as representatives, but at least one member of the board with single signatory 
power (Einzelunterschrift) or two members with joint signatory power by two 
need to be entitled to represent the corporation. In addition, at least one board 
member or a director with single signatory power needs to be a Swiss resi-
dent.893

When acting on behalf of the corporation, each representative is only, but even 
so bound and limited by the company’s purpose. Internal restrictions do not 
apply to third parties acting in good faith.894

2.2 Structuring Recommendations

Except for limited partners, when compared to partnerships, it becomes appar-
ent that the degree of involvement of a shareholder is much lower than that of 
a (general) partner. In fact, like a limited partner, a shareholder does not auto-
matically become involved in the management or a member of the board. Con-
sidering that an impact investor wants to be able to exercise some control over

––––––––––––––
892 See each with further references BSK OR II-WERNLI/RIZZI, art. 713 note 8; 
FORSTMOSER (2011), § 11, notes 81; KRNETA, note 774 ff.; ZK-HOMBURGER, 
art. 713, note 303. Contra and with further references BÖCKLI, § 13, notes 121 
ff.; VON DER CRONE, § 4, note 117; TANNER, 334 ff., who generally rejects the 
permissibility to provide for any increased majority requirements.
893 Art. 718 para. 2 and 3 OR. BSK OR II-WATTER, art. 718 note 13.
894 Art. 718a para. 1 and 2 OR. See generally and instead of many BÖCKLI, § 13, 
notes 496 ff.
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the management without assuming management control itself,895 it will have 
to negotiate for a representation on the board of directors. Although not auto-
matically entitling a shareholder to be represented on the board, the law grants 
enough leeway to set up the appropriate control mechanism, either in the arti-
cles or, to a much wider extent, in a shareholders’ agreement.896

The entitlement of one or a group of shareholders holding a different class of 
shares to be represented on the board of directors is another reason for impact 
investors to request preferred shares.897 Assuming that the impact investor 
would hold all shares of the same class, it would be legally entitled to a board 
representative whom it can nominate in its own discretion. Having reached an 
agreement on preferred shares automatically grants the investor a representa-
tive on the board of directors. Alternatively, if the investor acquired common 
shares, the articles could provide for a board representation based on art. 709 
para. 2 OR.

Being entitled to a board representative does not necessarily grant the impact 
investor enough control since board resolutions are generally passed by simple 
majority of all votes cast.898 One option to solve this problem would be that 
the articles do not only entitle the investor to one representative, but to a num-
ber of representatives forming the absolute majority of all board members.899

However, since in this case the investor would assume management control, 
this is not recommended.900 Besides that, it will not be necessary to have an 
influence on the outcome of all decisions, but only on the important ones.901

Art. 713 para. 1 OR allows deviations from the simple majority requirement 
prescribed by the law. Although having argued in favour of the permissibility, 

––––––––––––––
895 See supra notes 140 f.
896 For an overview on all structuring possibilities, see generally FRICK, notes 
1442 ff.; VON SALIS-LÜTOLF, notes 1458 ff.
897 Preferred shares have already been recommended with regard to the distribu-
tion of profits and liquidation proceeds (see supra note 431) and to participation 
rights (see supra note 469).
898 See supra note 509.
899 See generally VON SALIS-LÜTOLF, note 1441.
900 As far as venture capital investments are concerned, GRONER, 294, suggests 
that investors will request the majority of the board seats.
901 See also VON SALIS-LÜTOLF, note 1458.
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due to the uncertainties as to whether the articles may include provisions on 
the passing of resolutions or not, it is recommended to state any deviation from 
art. 713 para. 1 OR in both the articles and the organizational regulations.902

For example, the regulations could include a list of items that would require a 
qualified majority depending on the number of representatives to be nominated 
by the investor or of all board members present at the meeting. The latter 
would grant the investor an indirect veto right.903

Considering that an impact investor will not want to engage in the management 
of the daily business actively, it is recommended that this management be del-
egated to some board members or to third-party managers. This requires an 
explicit entitlement in the articles of association. In the organizational regula-
tions, the board would delegate all management tasks to the managers except 
for (i) the tasks listed in art. 716a para. 1 OR and (ii) the tasks with regard to 
which the impact investor wants to be able to control the outcome of the deci-
sion-making process.

Furthermore, it is recommended that all members of the board of directors as 
well as of the management be granted joint signatory power. Always requiring 
at least two signatures provides additional protection against executive actions 
that do not comply with the law, the articles, and the shareholders’ agreement.

Besides that, or also in addition, the shareholders’ agreement may provide for 
a number of board representatives and contain other provisions that grant the 
investor additional control. For example, the agreement could require the ex-
plicit consent of the investor representative, which cannot be included in the 
organizational regulations.904

––––––––––––––
902 See supra notes 561 ff.
903 See generally and with further structuring options FRICK, notes 1442 ff.; VON 

SALIS-LÜTOLF, notes 1458 ff.
904 Commercial Court of the Canton of Zurich HG140114-O dated 28.10.2015, c. 
4.3.4. See generally FRICK, notes 1383 ff. and 1442 ff.; GRONER, 294 f.; VON 
SALIS-LÜTOLF, notes 1444 ff. and 1458 ff.
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3. Limited Liability Companies

3.1 Legal Framework

a Managing Directors

Similar to partnerships, the law presumes that the company members manage 
the business operations themselves.905 Unless set out otherwise by the articles, 
every company member would automatically be a managing director, without 
an election by a general meeting being necessary. However, in contrast to part-
nerships, the managing directors are entitled and obliged to manage the busi-
ness jointly, and not each individually. Despite the identity of company mem-
bers and managing directors, the two respective bodies (i.e. general meeting 
or meeting of managing directors) need to be strictly separated.906

The articles may deviate from this principle.907 Except for the requirement in 
art 809 para. 2 OR that managing directors need to be individuals, the parties 
are free to set up a management structure that suits their needs. The articles 
may allocate the management to either one or several company members or to 
third parties.908 If the articles only prescribe that the general meeting elects a 
certain or an infinite number of managing directors, both company members 
and third-party individuals may be elected as managing directors. This solu-
tion provides the highest flexibility.909 A provision in the articles that states 
the names of the directors would be possible, but too restrictive and not rec-
ommendable at all since every change in the management would require an 
amendment of the articles.910

––––––––––––––
905 Art. 809 para. 1 OR.
906 See generally BSK OR II-WATTER/ROTH PELLANDA, art. 809 note 4; FORST-

MOSER/PEYER/SCHOTT, note 107; HANDSCHIN/TRUNIGER, § 14, notes 15 ff.; 
MEIER-HAYOZ/FORSTMOSER, § 18, notes 117 ff.
907 Art. 809 para. 1 OR.
908 Report 2002, 3211 f.
909 BSK OR II-WATTER/ROTH PELLANDA, art. 809 note 4.
910 BSK OR II-WATTER/ROTH PELLANDA, art. 809 note 8.
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In case the articles deviate from art. 809 para. 1 OR, the general meeting of 
company members is mandatorily competent to elect (and remove) the man-
aging directors.911 In addition, if the company has more than one managing 
director, the general meeting would have to appoint the managing directors’ 
chairperson.912 The articles may provide that the managing directors determine 
their chairperson themselves.913

It is noteworthy that except for art. 809 para. 1 OR, which entitles (and obliges) 
all company members to manage the business operations, the law does not 
grant any other entitlements to company members to be represented on the 
board of managing directors. A provision similar to art. 709 OR is missing. If 
the articles deviated from the legal framework and provided for the possibility 
to elect third-party managing directors, company members do not have any 
right or priority to be elected as managing directors.

Except for the inalienable and irrevocable tasks of the managing directors set 
out in art. 810 para. 2 OR, management tasks may be delegated to third parties 
or to other company members if and to the extent explicitly permitted by the 
articles.914 The explicit permission is required although the law on limited lia-
bility companies does not contain a provision similar to art. 716b OR, which 
requires an explicit authorization of the board of directors in the articles to 
delegate management tasks. Some authors suggested that a delegation of tasks 
of managing directors would not require a basis in the articles.915 In my opin-
ion, considering each managing director’s duty to perform the management 
tasks personally,916 the delegation of these tasks should only be permitted 
based on an explicit authorization in the articles.

––––––––––––––
911 Art. 804 para. 2 sub-para. 2 OR.
912 Art. 809 para. 3 OR.
913 Report 2002, 3212. See generally BSK OR II-WATTER/ROTH PELLANDA, art. 
809 notes 15 ff.
914 BSK OR II-WATTER/ROTH PELLANDA, art. 809 note 6; HAND-

SCHIN/TRUNIGER, § 14, note 21.
915 BÖCKLI/FORSTMOSER, 31; SIFFERT/FISCHER/PETRIN, art. 809 note 3. But see 
BÖCKLI/FORSTMOSER, 103.
916 BÖCKLI/FORSTMOSER, 106; HANDSCHIN/TRUNIGER, § 14, note 37; SIF-

FERT/FISCHER/PETRIN, art. 809 note 4 in fine.



Management Composition and Representation - 223

In general, every deviation from art. 809 para. 1 OR requires a basis in the 
articles in order to be valid.917 The management structure of a limited liability 
company is therefore determined by law or the articles. If managing directors 
were allowed to delegate management tasks without an authorization in the 
articles, the management structure would comply with neither the law nor the 
articles. The persons designated by the articles (and elected by the general 
meeting) have to perform the management tasks personally. Any deviation 
thereof would again require a basis in the articles, but for further specifica-
tions, reference may be made to the organizational regulations.918 To be clear, 
this does not prevent the directors to obtain support from third parties with 
regard to the discharge of their duties.919

b Passing Resolutions

The managing directors pass resolutions with the simple majority of the votes 
cast, whereby each managing director has one vote and the chairperson has the 
casting vote.920 Except for the determination of the number of votes per man-
aging director,921 the articles may deviate from the legal framework, impose 
other, particularly higher, majority thresholds (e.g. the absolute majority of all 
votes cast, unanimity, etc.), and eliminate the tie-breaking vote of the chair-
person.

Considering that any deviation from this framework requires an explicit au-
thorization in the articles,922 the managing directors may not deviate from it 
by setting other majority requirements in the organizational regulations. How-
ever, the articles may entitle the directors to determine the decision making 
themselves by referring to the organizational regulations to be enacted by the 
managing directors.

––––––––––––––
917 See also art. 776a para. 2 sub-para. 7 OR.
918 BSK OR II-SCHENKER, art. 776a note 29.
919 BÖCKLI/FORSTMOSER, 106; HANDSCHIN/TRUNIGER, § 14, note 38.
920 Art. 809 para. 4 OR.
921 See with further references BSK OR II-WATTER/ROTH PELLANDA, art. 809 
note 18.
922 Art. 776a para. 2 sub-para. 6 and art. 809 para. 4 OR. See also BÖCKLI/FORST-

MOSER, 112 f.; BSK OR II-SCHENKER, art. 776a note 28; HANDSCHIN/TRUNIGER, 
§ 14, notes 71 ff.; SIFFERT/FISCHER/PETRIN, art. 809 note 9.
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c Representation of the Limited Liability Company

The representation framework is, to a wide extent, identical to the one of the 
corporation. Hence, reference may be made to the corresponding remarks with 
regard to the corporation.923

The only exception relates to the possibility of deviating from the legal frame-
work. The managing directors could deviate from the legal framework and 
determine the signatory authorities otherwise (e.g. providing for collective 
signing power of all directors) only if and to the extent the articles explicitly 
permitted the managing directors to do so and granted sufficient leeway.924

3.2 Structuring Recommendations

Unless set out otherwise in the articles, the legal framework would grant an 
impact investor an automatic representation on the board of managing direc-
tors. Similar to partnerships, the law presumes an active role of every company 
member in the management of the business operations. Art. 809 para. 1 OR 
allocates the management tasks to all company members jointly. However, 
although impact investors want to exercise control on some decisions of the 
management, they do not want to engage in the management of the daily busi-
ness actively. Therefore, being required to act as managing director as pre-
scribed by non-mandatory law does not suit an impact investor’s interest.

The law provides enough flexibility and leeway to the parties to deviate from 
the legal framework and to implement their own management structure as they 
deem appropriate. One option would be the implementation of a two-layer 
management structure similar to corporations, i.e. a board of managing direc-
tors, which retains the inalienable and irrevocable tasks as set out in art. 810 
para. 2 OR as well as the task to select, instruct, and supervise the managers, 
and the managers to whom the other managing tasks are delegated.925 This 
option is not recommendable since it would create a complicated structure that, 
as the following remarks will show, is not necessary. If such structure were 
preferred (e.g. in order to restrict the engagement of more passive company 

––––––––––––––
923 See supra notes 565 ff. 
924 Report 2002, 3216. See also BSK OR II-WATTER, art. 814 note 5. Compare 
supra note 565.
925 See e.g. HANDSCHIN/TRUNIGER, § 14, note 22.
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members not being managing directors), a corporation would be the suitable 
corporate form.

Another, simpler, and more recommendable option would be to make use of 
the management control rights granted by the law to company members re-
gardless of whether they are managing directors or not. First, compared to cor-
porations, the law on limited liability companies grants the company members 
a more extensive say and allocates more inalienable tasks to general meet-
ings.926 Second, art. 802 OR grants every company member the right to request 
information from the managing directors and to inspect the corporate books 
and documents.927 Finally, the articles may provide for an approval require-
ment with regard to certain management items.928 The latter particularly al-
lows impact investors to have a say on certain management decisions while 
not engaging in the active management of the daily business, which would be 
delegated either to some company members or to third-party managers.

If this option were implemented, it would not be necessary to negotiate for and 
to implement a voting structure that deviates from art. 809 para. 4 OR. Since 
the impact investor would not be represented on the board of managing direc-
tors, there is no need to implement increased majority requirements. However, 
negotiations cannot be avoided entirely. Negotiations on the items that are sub-
ject to approval of a general meeting and on the majority requirements apply-
ing thereto would be necessary instead.

As to the representation, similar as with regard to corporations, it is recom-
mended to grant joint signatory power to all managing directors and manag-
ers.929

––––––––––––––
926 Art. 804 para. 2 OR. See further supra notes 476 f.
927 See infra notes 730 ff.
928 Art. 811 para. 1 OR.
929 See supra note 573.
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4. Partnership Limited by Shares

4.1 Legal Framework

a The Directors

With regard to the composition of the management, the law on partnerships 
limited by shares provides for a different framework. Similar to limited part-
nerships, according to art. 765 para. 1 OR, all partners with unlimited personal 
liability, i.e. the general partners, are mandatorily entitled and obliged to man-
age the company’s business operations. The parties may not deviate from this 
principle.930

Referring to the principles applying to general partners of a limited partner-
ship, which in turn refer to the provisions on simple partnerships, the academic 
literature suggested that each director is solely entitled to make management 
decisions and to represent the company. In addition, each director is entitled 
to a veto right against management decisions or actions of other directors. This 
imposes an (at least implicit) unanimity requirement. The articles may deviate 
from both the management and the representation framework and may require 
that the directors manage the business operations jointly or that at least two 
directors are necessary to represent the company.931

If and to the extent permitted by the articles, the directors may delegate their 
management capacities and the representation either to one or some general 
partners or even to third parties.932

b The Supervisory Board

In order to grant the limited partners some influence on the management, art. 
768 para. 1 OR requires that every partnership limited by shares has a super-
visory board. Besides the tasks of a normal auditor, the supervisory board is 
––––––––––––––
930 See also BLANC, 25; BSK OR II-WILDHABER, art. 765 note 1; CHK-DÜRR, 
art. 764-771 note 6; EILENTORP, 47 ff.
931 BSK OR II-WILDHABER, art. 765 notes 9 ff.; CHK-DÜRR, art. 764-771 notes 
8 f.; EILENTORP, 48 and 111 f. As to the representation of the company, see addi-
tionally BLANC, 27. With more details regarding the management of partnerships 
in general, see supra notes 543 ff.
932 BLANC, 27; BSK OR II-WILDHABER, art. 765 notes 1 and 10; EILENTROP, 62.
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obliged to supervise the directors and the management activities. In particular, 
the supervisory board has to ensure that management decisions and actions 
comply with the law, are useful, and make sense from an economic point of 
view. Art. 769 para. 1 OR entitles the supervisory board to be informed about 
the management activities, to be granted access to the corporate documents, 
and to hold directors responsible on behalf of the company.933 These supervi-
sory tasks are much broader than the ones of auditors of a corporation.934

The law on partnerships limited by shares does not contain any provision on 
who is eligible to become a member of the supervisory board. In particular, it 
does not grant limited partners a right to be represented on the supervisory 
board. According to art. 764 para. 2 OR, art. 730 ff. OR on the auditors of 
corporations apply. Individuals, legal entities, and partnerships may be elected 
as members of the supervisory board, regardless of whether they are share-
holders or not.935 In addition, the supervisory board, and particularly the part 
of this board that is responsible for the auditing task, needs to be independent 
from the management.936 If the company were obliged to conduct an ordinary 
audit, art. 728 para. 2 OR enumerates a number of functions (e.g. directors, 
managers, significant shareholders, etc.) that are not deemed independent 
enough. Therefore, persons holding any of these positions could not be elected 
as member of the supervisory board.

Due to the general reference to the provisions on corporations in art. 764 para. 
2 OR, a partnership limited by shares may opt out of conducting a limited audit 
if it meets the requirements as set out in art. 727a para. 2 OR. It is noteworthy 
that while such opting out discharges the supervisory board from auditing the 
––––––––––––––
933 See BSK OR II-WILDHABER, art. 769 notes 2 ff.
934 See generally BLANC, 28; BSK OR II-WILDHABER, art. 768 notes 1 ff.; CHK-
DÜRR, art. 764-771 note 12; EILENTORP, 118 ff.; MEIER-HAYOZ/FORSTMOSER, § 
17, notes 34 ff.; SETHE (1993), 570 f.
935 Art. 730 para. 2 OR.
936 Art. 728 para. 1 and art. 729 para. 2 OR. BLANC, 24, emphasized that the re-
quirement to be independent needs to apply to the part of the board that super-
vises the management as well. In my opinion, this is not necessary. The supervi-
sory board replaces the supervision of the board of directors by the shareholders 
in a corporation (see e.g. SETHE (1993), 571). In addition, it is mandated to safe-
guard the interests of the limited partners (BSK OR II-WILDHABER, art. 768 note 
1). While this task requires some independence from the management, it does not 
necessarily require the same independence as the auditors.
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financial statements, it still requires the board to supervise the management 
activities.937 The auditing and supervising tasks may be separated and given to 
different persons or bodies. For example, it is possible to elect a professional 
auditor to complete the auditing task (or to waive the election of an auditor) 
and several limited partners with an understanding of the business to supervise 
the management activities.938

The articles may delegate additional tasks to the supervisory board.939 Accord-
ing to some authors, this included management tasks. In this case, the super-
visory board would lose its independence from the directors and receive sig-
nificant powers, but without sharing the same liability of directors. However, 
art. 731a para. 2 OR prohibits the delegation of duties of the directors and other 
tasks that may compromise the supervisory board’s independence. Hence, 
even proponents of the transferability of management tasks rejected the prop-
osition that the entire management may be delegated to the supervisory 
board.940

4.2 Recommendations

Granting an impact investor the influence on the management as it requests 
would in any case require amendments to the legal framework.941 The investor 
would only be represented on the board of directors if it invested as general 
partner. Besides the personal unlimited liability,942 the investor would have to 
engage actively in the management of the business operations. Since the law 
entitles each director solely to take management decisions and to carry out 

––––––––––––––
937 BLANC, 29; BSK OR II-WILDHABER, art. 768 note 2a; CHK-DÜRR, art. 764-
771 note 12.
938 See with further references BLANC, 28; EILENTORP, 67.
939 See art. 731a para. 1 OR.
940 See generally and rejecting the possibility of an unrestricted delegation of 
management tasks to the supervisory board BSK OR II-WILDHABER, art. 768 
note 4; EILENTROP, 119 f. BLANC, 24, denied that any management task may be 
delegated to the supervisory board at all. SETHE (1993), 571, emphasized uncer-
tainties regarding the permissibility of the delegation of management tasks.
941 Regarding the interests of the impact investor related to the management of a 
company, see supra notes 139 f.
942 Regarding the personal liability of general partners of a partnership limited by 
shares, see generally BSK OR II-WILDHABER, art. 764 notes 1 ff.
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respective actions, the impact investor would have to make considerable ef-
forts to stay informed in order to exercise its veto right where necessary. In 
order to avoid this, the management would have to be delegated to one or some 
other general partners or to third parties based on an authorization to be in-
cluded in the articles. The directors, who would be left to supervise the persons 
to whom the management is delegated, in turn would be supervised by the 
supervisory board. This management structure would be complicated and pre-
sumably inefficient due to the overlap of supervisory tasks. Therefore, it is not 
recommended.

If an investment in a partnership limited by shares were considered, in order 
to avoid the personal liability of general partners and the engagement in the 
management of the daily business operations, the impact investor should in-
vest as limited partner only. However, limited partners have very little influ-
ence on the management of the company. Therefore, the impact investor is 
advised to ensure that it is entitled to be represented on the supervisory board. 
Although not involved in the management of the daily business operations, the 
investor would be able to supervise the management by requesting detailed
information or inspecting the corporate books and records.

The enforcement powers of the supervisory board according to art. 769 OR 
are limited in numbers and mostly of either informatory or reactive nature. The 
law neither entitles the supervisory board to object to certain management de-
cisions or actions nor requires its approval for any of these. Based on art. 731 
para. 1 OR, the articles could require the supervisory board’s approval for cer-
tain management decisions or actions, but without entirely transferring the 
management.943

5. Conclusions 

Once again, neither corporate form perfectly suits the interests of an impact 
investor. While simple and general partnerships and, to some extent, limited 
liability companies require a high degree of involvement of the members in 
the management of the business operations, the ones of corporations do not 
prescribe any involvement at all. As far as limited liability partnerships and 
partnerships limited by shares are concerned, the degree of involvement de-
pends on the membership capacity of the investor, i.e. on whether it invested 

––––––––––––––
943 See BSK OR II-WILDHABER, art. 768 note 4; EILENTORP, 120. Contra BLANC, 
24.
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as limited or as general partner. The discussion above indicated that the parties 
would have to deviate more or less significantly from the default management 
structures set out by the respective legal frameworks.

In my opinion, the framework of the partnership limited by shares seems to be 
very suitable. If the investor invested as limited partner, it would not be in-
volved in the management of the daily business. A seat on the supervisory 
board together with a requirement to obtain the consent of this board to certain 
items as set out in the articles of association would grant it sufficient control 
on the management activities, but without sharing the liability with general 
partners.944

A similar result may be achieved in case of a limited liability company where 
the management is delegated to some members or third parties and the direc-
tors are required to obtain the approval of the company members.945 Again, 
the investor as a simple company member would not be liable for management 
activities.

Less beneficial, but still viable is the legal framework regarding the manage-
ment of a corporation. Although a double layer management may be imposed 
(i.e. delegating the management to a management team and leaving the board 
of directors with its supervision),946 it would require the investor (or its repre-
sentative) to assume the personal liability of a board member.947 Contrary to 
limited liability companies, management decisions may not be made subject 
to the consent of the shareholders from a corporate legal point of view.

Although not being exclusive, the management framework of simple and gen-
eral partnerships seems to be less suitable. The high degree of involvement 
prescribed by the law would require a completely new management structure 
that fits the interests of an impact investor to be negotiated among the parties. 

––––––––––––––
944 Regarding the recommendations on the structuring of the management of a 
partnership limited by shares, see supra notes 597 ff. As to the liability of gen-
eral partners as directors of a partnership limited by shares, see infra notes 621
ff.
945 As to the recommendations on the structuring of the management of a limited 
liability company, see supra notes 585 ff.
946 See supra notes 568 ff.
947 Regarding the liability of a corporation’s members of the board of directors, 
see infra notes 621 ff.
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Hence, from a management participation point of view, simple and general 
partnerships are less recommendable.

However, in summary, although neither corporate form provides the ideal le-
gal framework as to the management participation, each form can be structured 
appropriately.

VI. Duties of Directors and Managers
The intention to generate an overall positive impact (i.e. a positive impact gen-
erated by the business operations that is not eliminated or significantly reduced 
by negative social or ecological consequences of these operations) alongside 
a financial profit requires that the directors and managers of the company not 
only form their decisions based on purely financial considerations, but also 
take into account other stakeholders’ interests when making business deci-
sions.948 In order to avoid negative social or ecological consequences, the man-
agement needs to consider the effects of certain decisions on the employees, 
the society, and the environment. For example, the decision to expand its busi-
ness to other geographic areas could have an influence on the working hours 
of the employees and might require the company to increase the number of 
employees. From a societal point of view, if a product and its usage is not 
widely accepted in a particular society, the company might have to provide 
education in order to convince the people that the usage of the product is com-
pliant with their beliefs or traditions. Finally, the increase in the production, 
the transport, or even the opening of a new production facility in the area in-
creases the risk of pollution or carbon emissions.

It is obvious that the consideration interests of several stakeholders will inev-
itably result in conflicts of interests.949 A particularly crucial task of every 
management is to evaluate and balance these interests. When doing so, it is 
bound to comply with the legal provisions and hence may be required to give 
preference to certain interests. The legal provisions on the duties of the direc-
tors deserve particular attention.

As far as this research is concerned, the duties of directors and managers are 
not to be confused with their tasks. While the term “task” refers to the items 

––––––––––––––
948 See supra note 138.
949 Regarding the origins of conflicts of interests, see supra notes 146 ff.
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that need to be decided and/or actions to be taken by the management,950 the 
duties impose certain standards on how the management has to perform its 
tasks. The resolution of conflicting interests, which is of particular interest in 
this research, only affects how the management performs its tasks, but has no 
influence on the task itself or who (the management or the members) is re-
sponsible to discharge the task. Therefore, in the following, only the duties of 
the directors and managers will be discussed.

1. Partnerships

1.1 Legal Framework and Interpretations

According to art. 538 para. 1 OR, each managing partner is required to apply 
the same efforts and diligence as if it acted in its own affairs. If it received 
remuneration for its services, it would have the same duties as an agent.951 Due 
to art. 557 para. 2 OR and art. 598 para. 2 in connection with art. 557 para. 2 
OR, the same applies to managing partners of general and limited partner-
ships.952 A managing partner not applying this diligence becomes liable to all 
other partners for the loss or damage caused thereby.953

According to the majority opinion in the academic literature, this duty requires
a managing partner to exhaust to the maximum its personal qualities and ca-
pacities, which the other partners expected in good faith, and may not rely on 
the justification of not doing it with regard to its own affairs. The managing 
partner could only interject a lack of personal quality or capacity if and to the 
extent the other partners were aware or should have been aware of at the time 
of the formation of the partnership. Whether the managing partner has applied 
the diligence and efforts it is capable of in its personal affairs is irrelevant.954

––––––––––––––
950 The Oxford Dictionary defines task as “[a] piece of work to be done or under-
taken” (<www.oxforddictionaries.com> [search of the term “task” conducted on 
01.07.2015]).
951 Art. 538 para. 3 in connection with art. 398 OR.
952 See also BSK OR II-HANDSCHIN, art. 557 note 2 and art. 598 note 3.
953 Art. 538 para. 2 OR.
954 See generally and in more detail BK-FELLMANN/MÜLLER, art. 538 notes 30 
ff.; BSK OR II-HANDSCHIN, art. 538 note 5; MEIER-HAYOZ/FORSTMOSER, § 12, 
note 57; VON STEIGER, 406. Contra ZK-HANDSCHIN/VONZUN, art. 538 note 25, 
who argued that if and to the extent the other partners knew that the managing 
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Although being an individualized standard, the requirement to exhaust the per-
sonal capacities and qualities objectivized the standard to a certain degree. 
This slight deviation from an individual standard of diligence accounts for the 
fact that the managing partner not only acts on its own behalf, but also on 
behalf and in the interest of the other partners.955 Despite also referring to VON 
STEIGER, the minority opinion in the academic literature arguing in favour of 
a purely subjective standard did not seem to consider this fact.956

Besides that, but also following from the fact that managing partners not only 
act on their own behalf, each partner entitled to manage the business opera-
tions is required to act in accordance with the “common goal” and the joint 
interest of all partners reflected therein.957 Although the partnership is not a 
syndicate of interests and hence the personal interests of the partners are gen-
erally irrelevant, they share at least some interests that manifest themselves in 
the “common goal”.958 Therefore, all managing partners have to further the 
“common goal” and to safeguard the interests of the partnership, i.e. the joint 
interests of all partners. The personal interests of the individual partners may 
be considered for the avoidance of damages to them, but not as the principal
interests to be promoted. The joint interests reflected in the “common goal” 
always prevail.959 However, within these boundaries, the managing partners 
have significant discretionary power to manage the business operations.960

––––––––––––––
partner did not exhaust his or her qualities and capacities in his or her own af-
fairs, they could not expect more when managing the business.
955 BK-FELLMANN/MÜLLER, art. 538 note 27; VON STEIGER, 406; see also ZIM-

MERMANN, 141, who advocated that an individual liability standard is not suffi-
cient where one party mandates another with a particular task due to that party’s 
expertise.
956 Compare ZK-HANDSCHIN/VONZUN, art. 538 notes 24 ff.
957 BK-FELLMANN/MÜLLER, art. 535 notes 43 and 51; similar, but less explicit, 
ZK-HANDSCHIN/VONZUN, art. 534-535 note 161.
958 See supra notes 363 ff. See also VON STEIGER, 406.
959 See generally BK-FELLMANN/MÜLLER, art. 530 notes 588 ff.; ZK-HAND-

SCHIN/VONZUN, art. 530 notes 187 ff.
960 BK-FELLMANN/MÜLLER, art. 535 note 50.
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1.2 Contractual Structuring

Having said this, it becomes obvious why it is important to have the double 
intention of the impact investor included in the “common goal” of a partner-
ship. If the “common goal” focused on either the economic or the non-eco-
nomic component, the managing partners would have to put this purpose ahead 
of any other interest. Only a combination of economic and non-economic pur-
poses guarantees that the managing partners have to pursue and balance both.

The general duty of loyalty does not impose any obligation to act in a particular 
way unless the pursuit of the “common goal” requires a specific action.961

Hence, the managing partners would not be required to consider all stakehold-
ers’ interests in the decision-making process if it were not necessary to do so 
in order to achieve the “common goal”. Although the law does not prohibit the 
consideration of other stakeholders’ interests, neither does it prescribe such 
consideration. As stated above, as long as the managing partners’ decisions 
and actions are directed toward the achievement of the “common goal”, they 
have significant discretionary powers.962 This includes the determination of 
the interests to be taken into account. In order to oblige the managing partners 
to consider these interests, it is recommended that the purpose of the partner-
ship be supplemented with the requirement to pursue the “common goal” in a 
sustainable and socially and ecologically responsible manner.

1.3 Consequences in Case of Failure to Comply

Actions or decisions to execute actions that contravene these duties and obli-
gations, but remain within the scope of ordinary business activities may result 
in one or several of the following. First, other partners entitled to a veto against 
management decisions may object to any of these. If the objecting partner is 
granted management capacity, its veto entitlement rests on art. 535 para. 2 OR. 
Non-managing partners, probably including the impact investor, need to rely 
on a contractual entitlement in the partnership agreement.963

Second, if the partnership agreement requires the managing partners to act in 
a particular way or to refrain from a particular action, each other partner may 

––––––––––––––
961 ZK-HANDSCHIN/VONZUN, art. 530 note 188.
962 See supra note 611.
963 See supra notes 547 and 553.
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file a lawsuit on behalf of the partnership, i.e. of all partners, to enforce this 
obligation.964 However, both the first and this second remedy might not be 
very powerful. They generally require that the other partners become aware of 
the failure to comply with the duties before the decision is taken or the action 
is executed, which is very difficult to ensure.

Third, if the breach of the contractual duties amounted to an important reason, 
each partner could restrain or even withdraw the managing partner’s powers 
based on art. 539 para. 1 and 2 OR. This remedy is of reactionary nature. In 
most cases, the harm is already done.

Finally, and particularly if the remedies stated in the preceding paragraphs 
prove useless, the only remaining remedy is the right to claim damages ac-
cording to art. 538 para. 1 OR.965 Depending on who suffered the damage, 
either all partners together, each partner on behalf of the company, or each 
partner for itself may claim damages. The partnership’s claim for damages 
would have to be filed by all partners (excluding the managing partner causing 
the damage) or by each partner on behalf of the partnership (actio pro socio). 
If an individual partner suffered damage in addition to or without the partner-
ship being harmed, this partner would be entitled to claim damages in its own 
right.966 Besides the accused breach of contract and duty by the managing di-
rector, and among others, the claimant would have to prove the damage.

The Federal Court has defined damage as “the unintended decrease of the net 
assets. It may consist of a decrease of the assets, an increase of the liabilities, 
or of a loss of profit and is equal to the difference between the current net 
assets and the [hypothetical] net assets as if the harming event had not hap-
pened.”967 In practice, it can be very difficult to prove this liability requirement 
since not every breach of a contractual duty results in a damage within the 

––––––––––––––
964 See instead of many BK-FELLMANN/MÜLLER, art. 530 notes 606 f.; ZK-
HANDSCHIN/VONZUN, art. 530 notes 183 and 193.
965 BK-FELLMANN/MÜLLER, art. 530 note 608; ZK-HANDSCHIN/VONZUN, art. 
530 note 193.
966 BK-FELLMANN/MÜLLER, art. 538 notes 12 ff.; ZK-HANDSCHIN/VONZUN, art. 
538 note 56. Regarding the actio pro socio, see generally and instead of many 
BK-FELLMANN/MÜLLER, art. 530 notes 635 ff.
967 See most recently and with further references BGE 4A_539/2014 dated 
7.5.2015, c. 3.2 (translated by the author). See further and for a more detailed 
discussion GAUCH/SCHLUEP/SCHMID/EMMENEGGER, notes. 2848 ff.
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meaning of this definition. In some cases, the breach of a contractual duty 
could even result in a financial gain instead. For example, if a managing part-
ner of a partnership neglected its contractual duty to consider all stakeholders’ 
interests, but focused on financial aspects only, which indeed led to a financial 
profit, neither the partnership nor the individual partners would suffer a dam-
age according to the definition of the Federal Court.

Therefore, in order to ensure that the managing partners comply with their 
contractual duties and particularly consider all stakeholders’ interests, it is rec-
ommended to grant the partnership the right to claim liquidated damages in 
the sense of art. 160 ff. OR. The most significant advantage of liquidated dam-
ages is that the beneficiary may claim them upon breach of a contractual duty 
for which they become due regardless of any damage.968 Moreover, according 
to art. 161 para. 2 OR, the beneficiary is not precluded from claiming damages 
for any damage that exceeds the amount of the liquidated damages.969

1.4 Conclusion

In summary, impact investors are well advised to ensure that the double inten-
tion to generate a positive impact alongside a financial profit is appropriately 
reflected in the partnership’s purpose. Furthermore, the partnership agreement 
needs to include that the purpose shall be achieved in a sustainable as well as 
socially and ecologically responsible manner in order to make sure that the 
managing partners consider all stakeholders’ interests. As to the enforcement 
of this duty, it is recommended to include provisions on liquidated damages in 
case of non-compliance.

2. Corporations, Limited Liability Companies, and Partner-
ships Limited by Shares 

The law contains only one provision on the duties of directors and all other 
persons mandated with or engaged in the management of the company. In art. 
717 para. 1 OR, it imposes a duty of care and a duty of loyalty by requiring 
the directors and managers to “perform their duties with all due diligence”, 
thereby “[safeguarding] the interests of the company in good faith.” Para. 2 of 

––––––––––––––
968 GAUCH/SCHLUEP/SCHMID/EMMENEGGER, note 3814. 
969 Regarding liquidated damages, see generally GAUCH/SCHLUEP/SCHMID/EM-

MENEGGER, notes 3782 ff.
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the same provision requires the board of directors to treat shareholders equally
in comparable circumstances.970 In addition, the academic literature inter-
preted art. 717 OR as to request the board of directors to maximize the 
profit.971

The same applies to limited liability companies. Art. 812 para. 1 and 2 OR 
provide for the same duty of care and duty of loyalty. Art. 812 para. 3 OR 
explicitly prohibits any activity of managing directors that compete with the 
company’s business operations unless such activity is approved by a general 
meeting of company members. Finally, art. 813 OR contains the duty to treat 
company members equally in comparable circumstances.

This framework also applies to partnerships limited by shares whose share 
capital is split into shares and not only into parts that simply reflect the degree 
of participation.972 Since the law on partnerships limited by shares does not 
contain any specific provision on the duties of the directors, the law on corpo-
rations applies.973

The following remarks intend to provide an overview on these duties and their 
interpretation only, since a detailed discussion of the concepts would go be-
yond the scope of this research. Due to the substantial consistency in the word-
ing of the respective provisions, the remarks apply to both members of the 
board of directors in a corporation and managing directors in a limited liability 
company.974 Hence, in the following, whenever reference is made to one of 
“member of the board of directors”, “managing director”, “director”, or any 
similar term, all others are included as well.

––––––––––––––
970 Considering that this section focuses on the consideration of stakeholders’ in-
terests, this duty to procure equal treatment will not be discussed further.
971 See infra notes 637 ff.
972 In this case, art. 764 para. 3 OR refers to the provisions on limited partner-
ships. Regarding thereto, see supra notes 609 ff.
973 Art. 764 para. 2 OR.
974 See BGE 9C_204/2008 dated 6.5.2009, c. 3.1. Regarding the references in the 
literature on limited liability companies to the literature on corporations, see e.g. 
BSK OR II-WATTER/ROTH PELLANDA, art. 812 notes 5 and 7 and art. 813 note 3; 
MEIER-HAYOZ/FORSTMOSER, § 18, note 124.
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2.1 Legal Framework and Interpretation

a Duty of Care

The duty of care generally requires directors to act diligently, prudently, and 
in a manner of a duly acting board member in comparable situations. This im-
poses an objectivized standard of care on the board of directors. However, it 
does not mean that board members have to avoid risks entirely and to refrain 
from engaging in any activities that could possibly have negative conse-
quences. The management of a business sometimes requires taking on risks in 
order to move forward. The duty of care does not preclude directors from tak-
ing on such entrepreneurial risks.

Despite being in agreement that an objectivized standard of diligence is re-
quired, the academic literature proposed to apply a standard depending on the 
profession of the specific board member instead of a strictly objectivized 
standard as preferred by the Federal Court. If a board member had particular 
knowledge in a certain area, the standard applied to this member would need 
to be higher and to consider its knowledge and experience in this area. Con-
versely, it would be inappropriate to apply the standard of an expert in a par-
ticular field to a board member who is not an expert at all or at least not in the 
same area.975

What behaviour the duty of care exactly requires cannot be enumerated ex-
haustively since it depends on the particular situation and the task to be com-
pleted. Legal practice and the literature have developed many examples based 
on different situations and thereby shaped the content of the duty of care. For 
example, the duty includes accepting the mandate only if the designated board 
member has the required knowledge and experience, establishing an appropri-
ate organization, adopting arrangements in case of conflicts of interest, obtain-

––––––––––––––
975 Regarding the duty of care in general, references to decisions of the Federal 
Court, the objectivized standard of the duty, and the academic proposal to adjust 
it, see generally BÖCKLI, § 13, notes 575 ff.; BSK OR II-WATTER/ROTH PEL-
LANDA, art 717 notes 3 ff.; FORSTMOSER/MEIER-HAYOZ/NOBEL, § 28, notes 19 
ff.; KRNETA, notes 1795 ff.; MÜLLER/LIPP/PLÜSS, 283 ff.
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ing advice by experts where necessary, diversifying risks, keeping oneself up-
dated about the business operations, ensuring that the necessary information is 
available so that informed decisions can be taken, etc.976

b Duty of Loyalty

The duty of loyalty requires directors to safeguard the interests of the corpo-
ration or the limited liability company when managing the business.977 On the 
one hand, this means that the directors have to support the company’s interests 
actively. Decisions and actions generally need to benefit these interests. On 
the other hand, being loyal means that all other interests have to step back 
behind the interests of the company and that the directors have to refrain from 
doing anything that might infringe them. This becomes particularly relevant in 
case a board member’s own interests contravene the ones of the corporation.978

Among others, the duty of care requires that boards adopt proceedings in case 
of conflicts of interests in order to ensure that the corporation’s interests al-
ways prevail.979 The duty of loyalty also requires directors to keep trade secrets 
of the company confidential and not to compete with its business operations.980

The content, its determination, and the nature of the corporation’s interest has 
been the subject of extensive discussions in the academic literature (here and 
––––––––––––––
976 For more examples and further references, see BÖCKLI, § 13, notes 564 ff.; 
BSK OR II-WATTER/ROTH PELLANDA, art. 717, notes 6a ff.; KRNETA, notes 
1822 ff.
977 The content of the company’s interests will be discussed in the following par-
agraphs.
978 Regarding the emergence of conflicts of interests, see generally supra notes 
151 ff.
979 See supra note 627. Regarding the duty of loyalty in general and further refer-
ences to decisions of the Federal Court, see BÖCKLI, § 13, notes 599 ff.; BSK OR
II-WATTER/ROTH PELLANDA, art. 717 notes 15 ff.; FORSTMOSER/MEIER-
HAYOZ/NOBEL, § 29, notes 25 ff.; KRNETA, notes 1851 ff.; MÜLLER/LIPP/PLÜSS, 
282 f.; SOMMER, 17 ff.
980 See generally and with further references BÖCKLI, § 13, notes 611 ff. and 670 
ff.; KRNETA, notes 1900 ff. and 1909 ff. The prohibition of competition is explic-
itly stated in the law with regard to managing directors in art. 812 para. 3 OR, 
but would apply anyway due to the duty of loyalty from which it is derived (see 
FORSTMOSER/PEYER/SCHOTT, note 64; see also BSK OR II-WATTER/ROTH PEL-
LANDA, art. 812 note 8).
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particularly also in North America) and of several decisions of the Federal 
Court, but neither a clarified understanding nor a predominant opinion has 
emerged yet.981 Although this discussion did not include limited liability com-
panies, it applies to the duties of managing directors by analogy. A detailed 
discussion of the opinions put forward and of the court cases would go far 
beyond the scope of this research and hence, only some high-level remarks 
should be made.

In brief, on the one hand, supporters of a shareholder value concept suggest 
that the interests of the corporation were congruent with the long-term interests 
of the shareholders. According to this concept, directors would have to focus 
on the sustainable increase of the value of the corporation, which excludes 
short-term profit maximization. In order to increase this value in the long term, 
the board has to consider the interests of other stakeholders that contribute to 
this increase, but in case any of these interests conflicted with those of the 
shareholders, the latter would prevail.982 The paramount proponent of this con-
cept in North America was Nobel laureate MILTON FRIEDMAN, who suggested 
that directors and managers of a corporation had only one responsibility to-
ward the shareholders, i.e. the maximization of their profit.983 This concept has 
been particularly influenced by the theory on agency relationships, where the 
board of directors is deemed the agent of the shareholders.984 In Switzerland, 
one of its earliest proponents was BÄR, but the Federal Court explicitly re-
jected his opinion back in 1969.985 In 1974, the Federal Court held that a cor-
poration does not have to seek short-term profits, but may focus on long-term 
success and thereby may consider other stakeholders’ interests.986

––––––––––––––
981 For an overview on the discussion as well as on the developments in legal 
practice, see SOMMER, 36 ff.
982 See e.g. BSK OR II-WATTER/ROTH PELLANDA, art. 717 notes 16 and 37 ff.; 
KRNETA, notes 1085 ff. and 1098 ff.; less strict FORSTMOSER/MEIER-HAYOZ/NO-
BEL, § 28, note 26.
983 FRIEDMAN, 125
984 Regarding the theory on agency relationships, see supra notes 181 ff.
985 BGE 95 II 157 ff., c. 9.b). BÄR, 514 ff.
986 BGE 100 II 384 ff., c. 4. In BGE 126 III 361, c. 5.a), the Federal Court held 
that the interests of the corporation and the shareholder’s interests are congruent 
where there are no other shareholders than the acting director. The decision has 
received negative reviews from STOFFEL/HEINZMANN, 199 ff. and particularly 
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On the other hand, the stakeholder value concept argues that the shareholders 
were only one group of stakeholders among many and that a focus on their 
interests was not justified. Rather, the board of directors would have to con-
sider all stakeholders’ interests, which in turn would support the long-term 
value creation for the benefit of the shareholders.987

Despite the vast amount of literature that has been written on these opinions, 
each opinion remains flawed and does not entirely resolve the problem of the 
determination of the interests. Among others, as far as the shareholder value 
concept is concerned, this concept rests on the assumption that all shareholders 
share the same interest. It does not offer any advice in case of conflicting in-
terests among shareholders. The same problem exists with regard to the stake-
holder value concept in general where there are always several groups of stake-
holders with potentially conflicting interests.988 In any case, the board would 
be left to balance all these interests and, according to art. 717 para. 1 OR, to 
determine what is best for the corporation.989

Both opinions highlight one common aspect: the long-term prosperity of the 
corporation. Hence, a third opinion has proposed to harmonize the two con-
cepts and argued that the focus on the corporation’s interest understood as an 
independent interest in a sustainable increase of its valuation benefits both 
shareholders and all other stakeholders.990 In several cases, the Federal Court 
––––––––––––––
202 f. In my opinion, the reasoning of the Federal Court in this case may only 
apply to corporations with one single shareholder and may not be translated to 
companies with several shareholders. See also BÖCKLI, § 13, notes 607 f.
987 See e.g. ZK-HOMBURGER, art. 717 notes 772 ff. and 808. An earlier version 
of the concept has been proposed by SCHLUEP (1955), 399 ff.
988 LAMBERT, 57 ff. Regarding weaknesses of the shareholder and the stake-
holder value concept in general, see FORSTMOSER (2005), 213 ff.
989 LAMBERT, 245 ff.; ZK-HOMBURGER, art. 717, notes 779 ff. The problems as-
sociated with the consideration, weighting, and balancing of conflicting interests 
exist anyway and regardless of whether a corporation has an economic, non-eco-
nomic, or even mixed purpose. FORSTMOSER’s concerns relating thereto in case a 
corporation adopted a mixed purpose are unjustified since such purpose does not 
add any particular difficulties (regarding FORSTMOSER’s concerns, see supra
footnote 565).
990 See generally and each with further references FORSTMOSER (2005), 210, 219 
ff., and 229 ff.; FORSTMOSER/MEIER-HAYOZ/NOBEL, § 3, notes 20 ff.; SOMMER, 
36 ff. See also BÖCKLI, § 13, notes 598 f. Contra SCHLUEP (1955), 398 f.
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has implicitly affirmed that corporations have their own interests independent 
from the ones of shareholders, creditors, or other third parties.991 In my opin-
ion, following the arguments provided by SOMMER,992 this view prevails. It 
also respects the characterization of a corporation as corporate body with its 
own legal personality that is generally independent of its shareholders. In con-
sequence, it must have its own interest.993 However, understanding the corpo-
ration’s interests as independent interests does not add any clarity to determin-
ing what those interest are either.994 In particular, although permitting the 
consideration of shareholders’ and other stakeholders’ interests when making 
business decisions (mainly for reputational reasons), the content of the corpo-
ration’s interest is not to be determined by balancing all different interests.995

Despite their differences, all three concepts have several things in common. 
First, regardless of whose interest it is, all concepts suggest that the interest 
consists of the prosperity of the corporation and the increase of its value.996

Second, they emphasize that the value creation need to be sustainable, i.e. for 
the long term, and reject short-term profit maximization. Finally, all concepts 
permit and some even require that the board of directors take into account a 
broad range of interests, particularly the ones of third parties, but with a dif-
ferent understanding with regard to the priority of these interests. The permis-
sibility and necessity to consider all stakeholders’ interests is also accepted by 
the Federal Court and the predominant majority of the academic literature.997

Due to these similarities, except for certain difficult cases, the differences be-
tween these theoretical concepts do not have any significant consequences in 

––––––––––––––
991 See e.g. BGE 130 III 213 ff., c. 2.2.2; confirmed in BGE 2C_671/2014 dated 
18.12.2014, c. 3.2.1; BGE 128 III 180 ff., c. 2.c). See with further references to 
the case law SOMMER, 43.
992 SOMMER, 47 ff.
993 See supra notes 290 ff., in particular note 294. See also SOMMER, 50 f. Con-
tra BÄR, 514.
994 LAMBERT, 84.
995 SOMMER, 50. Regarding the necessity to consider all stakeholders’ interests in 
order to maintain a good reputation, see FORSTMOSER (2008), 202 ff.; id. (2005), 
221 f.
996 See infra notes 637 ff.
997 BGE 100 II 384 ff., c. 4. See instead of many and each with further references 
KRNETA, note 1088, 1098 ff., and 1794; ZK-HOMBURGER, art. 717, notes 800 ff.
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practice.998 This is particularly true considering the court’s reluctance to sec-
ond-guess and overrule informed business decisions and hence, the consider-
ation of different interests and their priority determined by the board from an 
ex post perspective.999

According to the concept understanding the corporation’s interests as inde-
pendent interests followed in this research, in order to specify the content of 
the corporation’s interests, directors do not have to balance several or all stake-
holders’ interests,1000 but need to determine the corporation’s interests individ-
ually and independently. SOMMER offers several factors and aspects that are 
supposed to help specify a corporation’s interests. These include, among oth-
ers, sufficient capital and liquidity, the risk management, good corporate gov-
ernance and compliance, the employees, the corporate purpose, the business 
plan, etc.1001 In my opinion, the interests of a corporation that is a going con-
cern essentially and finally depend on the corporation’s purpose as stated in 
its articles. First, considering that every corporation needs to have a purpose, 
it is reasonable to assume that striving toward the achievement of this purpose 
will always be in the interest of the corporation. Second, what is further in the 
interest of the corporation with regard to any of the factors provided by SOM-
MER may be extrapolated directly or indirectly from the purpose. For example, 
achieving the purpose requires that the board of directors clarifies the steps 
necessary to do so and sets up a business plan. The capital and the required 
liquidity then depend on each step as set out in the business plan. The same 
applies to the number of employees and their capacities. Therefore, the corpo-
rate purpose has to be considered the fundamental principle based on which 
the board of directors and managing directors have to determine the company’s 
interests.1002

––––––––––––––
998 FORSTMOSER (2005), 219 ff. and, regarding difficult cases, 232 ff.; SOMMER, 
49 f.
999 BGE 139 III 24 ff., c. 3.2; most recently confirmed in BGE 4A_15/2013 dated 
11.7.2013, c. 6.1; both referring to BGE 4A_306/2009 dated 8.2.2009, c. 7.2.4. 
See generally instead of many and with further references BSK OR II-
GERICKE/WALLER, art. 754 notes 31 f.
1000 See supra note 633.
1001 SOMMER, 51 ff. See also FORSTMOSER (2005), 230 ff.
1002 See BÄR, 513 f.; VON BÜREN, 128 f.; FORSTMOSER/MEIER-HAYOZ/NOBEL, § 
8, note 54; GIGER, 102; HANDSCHIN, 108 and 147 f.; DAENIKER (2005), 116. See 
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In order to avoid any confusion, it is noteworthy that despite the shareholders’ 
and company members’ capacity to set or amend the corporate purpose, the 
foregoing does not mean that their interests become the company’s interests 
or prevail over other interests. By setting a purpose, the shareholders and com-
pany members establish boundaries within which the board of directors and 
the managing directors have to determine the company’s interests.

c Duty of (Long-Term) Profit Maximization

As discussed above, all concepts relating to the duty of loyalty require that the 
directors increase the corporation’s value in the long term by sustainably gen-
erating profits. While most authors considered this to be part of the duty to 
safeguard the interests of the corporation,1003 WATTER/ROTH PELLANDA men-
tioned it as separate duty.

This duty rests on the general perception of a corporation as profit generating 
entity with an economic ultimate purpose.1004 The same applies to limited lia-
bility companies.1005 Art. 706 para. 2 sub-para. 4 OR, according to which a 
corporation may not cease to seek profits without the consent of all sharehold-
ers, and which applies to limited liability companies due to the reference in 
art. 808c OR, emphasizes this perception. It is also apparent in several other 
provisions of the law. For example, art. 960e para. 3 sub-para. 3 OR allows 
making provisions for the benefit of the company’s sustainable prosperity.1006

Pursuing profits (Gewinnstrebigkeit) as set out in art. 706 para. 2 sub-para. 4 
OR is described as intention to generate a surplus by engaging in a commercial
business and to distribute such surplus to the members as dividend.1007 This 

––––––––––––––
also the literature cited by LAMBERT, 60, footnote 77, and SOMMER, footnote 
291. With regard to limited liability companies, see BSK OR II-WATTER/ROTH 
PELLANDA, art. 812 note 6; NATER, 31.
1003 See with regard to the different concepts of the duty of loyalty supra notes 
630.
1004 Regarding the profit generation as ultimate purpose, see supra notes 378 ff.
1005 See supra note 380.
1006 See generally FORSTMOSER (2005), 228 f.
1007 FORSTMOSER/MEIER-HAYOZ/NOBEL, § 2, note 55. See further with reference 
to them BÖCKLI, § 16, footnote 263; BSK OR II-DUBS/TRUFFER, art. 706 note 
16; RUBLI, 228; WEIBEL, 81.
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definition unilaterally focuses on the financial aspects of a corporation’s per-
formance. It does not leave room for the inclusion of social or ecological as-
pects that might be personal benefits to each shareholder. The definition of the 
German term for profit, i.e. “Gewinn”, includes both. One possible meaning 
of “Gewinn” is “[a] material benefit, return [of a business entity]; surplus over 
expenditures[,]” but, among others, it could also mean “[a] practical benefit or 
personal gain that results from an activity or usage[.]”1008 In particular, the 
distribution of the profit is not a defining characteristic. Hence, in my opinion, 
the interpretation of pursuing profits provided by FORSTMOSER/MEIER-
HAYOZ/NOBEL is too narrow, especially when considering that it has to fit a 
plethora of corporations that may vary significantly regarding size, growth 
stage, and business activity. Rather, pursuing profits should be understood as 
the intention to generate the financial, social, and/or ecological benefit as de-
termined by the shareholders in the company’s articles, i.e. the purpose. This 
interpretation provides more flexibility and allows for the consideration of the 
particular circumstances of each corporation in any given case. It does not ex-
clude the generation of a financial surplus, but adds the factors that are relevant 
to the shareholders. Moreover, it does not interfere with the legal framework 
of a corporation. Since the generation of a financial profit remains included, it 
does not preclude every shareholder’s entitlement to a share in the profit ac-
cording to art. 660 para. 1 OR.

As discussed earlier, the articles may provide for a non-economic purpose or 
a purpose mixing economic and non-economic aspects.1009 If the articles pro-
vided for such other purpose, the foundation of the directors’ duty to maximize 
the financial profits would become unsound or would even vanish. Conse-
quently, the directors would not have to focus on the generation or maximiza-
tion of profits anymore, at least not entirely. This is precisely the exemption to 
the duty of profit maximization referred to in the literature.1010

However, not being required to focus on the profit maximization anymore does 
not relieve the directors from their duty to secure the company’s long-term 
prosperity. In my opinion, these two duties have to be separated. Suppose a 
company with a non-economic purpose does not intend to generate as much 

––––––––––––––
1008 <http://www.duden.de> (search for the term “Gewinn” conducted on 
15.09.2015; translated by the author).
1009 See supra notes 378 ff.
1010 See e.g. BÄR, 514; BSK OR II-WATTER/ROTH PELLANDA, art. 717 note 39; 
FORSTMOSER (2008), 221 and 228; SOMMER, 46.
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profit as possible in order to distribute it to the shareholders or company mem-
bers. Regardless thereof, it still requires a sound and sustainable financial basis 
to be able to operate its business in the long term. This would not exclude the 
generation of a profit if and to the extent deemed necessary or appropriate by 
the board to secure such basis. It only discharges the board from maximizing 
it.

The directors’ discretion is only limited by the corporate purpose. Depending 
on whether the articles provide for an economic (also implicitly by not stating 
anything to the contrary), non-economic, or mixed purpose, the directors are 
required to ensure that the company generates a higher or lower profit. For 
example, directors of a traditional corporation or limited liability company 
with an economic purpose need to generate sufficient profit that allows for 
both a sound financial basis and a distribution to the shareholders or company 
members, respectively. Directors of a non-economic company are required to 
maintain a sound financial basis, but do not have to cater for distributions. A 
mixed purpose requires profit if and to the extent foreseen for distribution. 
Again, similar to the determination of the company’s interest,1011 the corporate 
purpose is determining the extent to which the directors are required to focus 
on the profit generation.

2.2 Consequences in Case of Failure to Comply

Without going into the details,1012 directors could be held liable for damages 
resulting from any negligence or violation of their duties set forth in the law 
or the articles of association based on art. 754 OR. As far as limited liability 
companies are concerned, art. 827 OR refers to the provisions on the liability 
of a corporation’s directors, i.e. to art. 752 ff. OR.

In addition, directors could be removed from their positions. In case of a cor-
poration, this could be done by the general meeting at any time.1013 Directors 
of a limited liability company could only be dismissed in case the general 

––––––––––––––
1011 See supra note 635.
1012 For a detailed discussion of the liability requirements, see instead of many 
and each with further references BÖCKLI, § 18, notes 115 ff. and 359 ff.; BSK
OR II-GERICKE/WALLER, art. 754 notes 3 ff.; FORSTMOSER/MEIER-HAYOZ/NO-
BEL, § 37, notes 2 ff.
1013 Art. 705 para. 1 OR
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meeting were competent to elect them.1014 Otherwise, according to art. 815 
para. 2 OR, only the court, upon application of any company member, could 
remove a managing director. As far as partnerships limited by shares are con-
cerned, a director may only be removed according to the provisions on general 
partnerships, i.e. if the wrongdoing amounted to an important reason.1015

2.3 Conclusions and Recommendations

From an impact investor’s point of view, it is most important that regardless 
of the concept applied, the duty of loyalty requires directors to safeguard at 
any time the interests of the corporation, the limited liability company, or the 
partnership limited by shares and to consider all stakeholders’ interests in or-
der to support the long-term success of the company. Differences occur with 
regard to how the board or the managing directors have to prioritize these in-
terests. While a shareholder value concept requires a focus on the sharehold-
ers’ interests, the stakeholder value approach requires the consideration of all 
stakeholders’ interests without prescribing a prevailing set of interests. The 
third concept requiring the directors to prioritize the interests of the company, 
which are deemed independent interests of the corporation or limited liability 
company itself, seems to fit the legal framework and the case law best and 
therefore prevails, but it does not prescribe the content of these interests.

According to the law, part of a company’s interests is its long-term prosperity. 
Unless set out otherwise by the articles of association, it deems the corporation 
or the limited liability company to have an economic ultimate purpose. There-
fore, it requires directors to focus on the generation of profits in the long term 
and the sustainable increase of the company’s value. Besides that, the directors 
are left to determine the company’s interests and to weight and prioritize the 
different interests. 

This research emphasized the paramount significance of the company’s pur-
pose in order to determine its interests. On the one hand, it (explicitly or im-
plicitly) prescribes if and to what extent the directors are required to focus on 
the long-term maximization of the company’s profit. On the other hand, con-
sidering that a purpose inherently includes the intention to achieve it, every-
thing that supports this goal is in the interest of the company.

––––––––––––––
1014 See art. 815 para. 1 OR.
1015 Art. 767 para. 1 OR. See supra note 616. See generally BSK OR II-WILDHA-

BER, art. 767 note 1.
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In order to ensure that directors consider other stakeholders’ interests and that 
they do not prioritize the (pecuniary) interests of the shareholders or company 
members, it is recommended that the corporate purpose stated in the articles 
be phrased accordingly. First, it should include that the business operations are
managed for the equal benefit of both the shareholders and the beneficiaries of 
the intended impact, e.g. the customers using the services provided by the com-
pany. Second, it should state that the purpose is achieved in a sustainable, so-
cial, and ecological manner. Third, if deemed appropriate or necessary, it could 
be added that the interests of a certain group of stakeholders should be partic-
ularly regarded, e.g. the beneficiaries or the environment.

This imposes obligations to behave or act in a particular way. It does not nec-
essarily prescribe a certain decision, but requires directors to structure their 
decision-making process accordingly to ensure that they consider all stake-
holders’ interests as required by the corporate purpose. Although courts are 
reluctant to second-guess business decisions due to the “business judgment 
rule”, they can nevertheless review the decision-making process and award 
damages to the corporation if the process is flawed.1016 In addition, although 
case law has clarified that directors may consider other stakeholders’ inter-
ests,1017 stating the requirement to consider all and particular stakeholders’ in-
terests in the corporate purpose provides additional protection to the directors 
from being held liable in case they do so. 

The same behaviour of directors could be achieved by imposing contractual 
obligations either in a separate directors’ agreement between one or several 
directors (Verwaltungsratsbindungsvertrag) and the impact investor (or some 
or all shareholders or company members) or in a shareholders’ agreement. 
However, for several reasons, the implementation in the company’s articles is 
preferred. First, since directors always have to safeguard and prioritize the in-
terests of the corporation or the limited liability company, such contract would 
only be permitted in a rather narrow area. If only the decision-making process 
was concerned without limiting the directors discretion (i.e. provisions on 

––––––––––––––
1016 See generally BSK OR II-GERICKE/WALLER, art. 754 notes 31 ff. Similar 
with regard to the result, but emphasizing that it is not a “business judgment 
rule” in a North American understanding, BÖCKLI, § 13, 581 ff., and § 18, notes 
399 ff.
1017 See supra footnote 997.
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what the director would have to consider, but no requirement to observe in-
structions given by a shareholder or company member), such contract would 
probably be permitted.1018 In addition, in case the company’s interests con-
flicted with the provisions in the agreement, the former would prevail. Second, 
such contract would only apply inter partes, i.e. a director not having signed 
it would not be obliged to respect the provisions. Third, if a director breached 
its contractual duties, only contractual remedies would be available. Claiming 
damages based on art. 754 or art. 827 OR would not be possible.1019

3. Conclusions 

In summary, it became obvious that neither framework on the duties of man-
aging partners, board members, or managing directors explicitly requires them 
to consider third-party stakeholders’ interests. While managing partners of 
simple, general, and limited partnerships have to safeguard the joint interests 
of all partners as reflected in the common goal, directors of corporations, lim-
ited liability companies, and partnerships limited by shares are mandated to 
act in the best interests of the company itself. As far as corporations are con-
cerned, the Federal Court clarified in its permanent practice that acting in the 
best interest of the company does not require the directors to focus on the in-
terests of shareholders, but permits them to consider all stakeholders’ interests. 
In order to foster the long-term prosperity of a company, directors may con-
sider all stakeholders’ interests. However, it has not specified to what extent 
directors might do so or what the order of priority would be.

The discussion showed that in every case, the purpose of the entity, i.e. the 
common goal or the corporate purpose, has to be considered the most im-
portant guideline for the managing partners or directors when making business 
decisions. This in turn reiterates the significance of having the company’s dou-
ble mission stated in the purpose. Considering that directors are not prevented 
from taking into account other stakeholders’ interests, by drafting the purpose 
accordingly, they can be required to do so.

––––––––––––––
1018 See BÖCKLI, § 13, note 629; FRICK, note 1462; VON SALIS-LÜTOLF, note 
1482. 
1019 See generally with regard to such contracts BÖCKLI, § 13, notes 623 ff.; BSK
OR II-WATTER/ROTH PELLANDA, art. 716a note 3; VON SALIS-LÜTOLF, 
notes1470 ff.



250 - Chapter 8: Comparison of Corporate Entities

Having said this, it may be held that the criterion of the management’s duties 
with regard to the consideration of stakeholders’ interests neither excludes nor 
advocates in favour of a particular corporate form. In any case, measures 
would have to be put in place to ensure that the management acts in a socially 
and ecologically responsible manner, which is possible regardless of the cor-
porate form. 

VII. Reporting
Measuring the impact generated by an investment is a defining characteristic 
of impact investing.1020 In order to measure the impact and to report it to its
own investor, if necessary, every impact investor needs to obtain information 
on the business operations of the investment target and its financial, ecologi-
cal, and social performance.1021

In addition, exercising certain participation rights (such as voting or veto 
rights, participation in management decisions, etc.) and supervising the man-
agement require that the investor obtain the relevant information up front and 
in a timely manner.1022 Receiving information also enables the investor to limit 
its downside risk as well as to determine whether it needs to exercise its influ-
ence on the management in order to support the company.1023

All this relates to corporate reporting systems. The law grants the companies’ 
partners and members different information rights and requires the directors 
or managers to provide information through reports, financial statements, or 
responses to questions. This section will outline the information and reporting 
rights of partners and members and their contents for each corporate form. 
However, as already mentioned before, it is not intended to develop an impact 
reporting system.1024

––––––––––––––
1020 See supra notes 50 ff.
1021 See supra notes 133 ff.
1022 See e.g. FRICK, notes 1360 ff.; GLADSTONE/GLADSTONE, 240 ff.; NEW-

MARK/PENA, 113 f.; VON SALIS-LÜTOLF, notes 1324 and 1329.
1023 FRICK, notes 1316 ff. Regarding the influence on the management in general, 
see supra notes 540 ff.
1024 See supra note 32.
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1. Simple Partnerships

1.1 Control Right (Einsichtsrecht; art. 541 OR)

The provisions on simple partnerships contain only one provision that explic-
itly relates to control and information rights. According to art. 541 para. 1 OR, 
each non-managing partner is entitled to inform itself about the business oper-
ations and to be granted insight in the partnership’s accounts and documents. 
This entitlement is absolute and may not be waived. Art. 541 para. 2 OR de-
clares any agreement to the contrary null and void.

Despite the narrow wording, the predominant opinion in the literature con-
vincingly argues that this right should also be available to managing partners. 
Considering that to the extent the managing partners are individually entitled 
to manage the business and to pass decisions, other managing partners are in 
the same position with regard to these as non-managing partners are.1025

Hence, all partners are entitled to exercise this control right, regardless of 
whether they are managing partners or not.

Art. 541 para. 1 OR grants all partners the right to inform themselves about 
the business operations of and all activities and conditions within the partner-
ship that relate to its business. Moreover, it entitles them to search all the part-
nership’s records, documents, and accounts. This includes the right to take 
notes or make photocopies at their own expense, but not to take the documents 
away from the partnership’s offices. Finally, partners may create an overview 
of the jointly owned assets, which includes setting up a balance sheet and fi-
nancial statements, but only for their personal use.1026 Generally speaking, the 
control right includes all activities by the requesting partner necessary to ren-
der it effective.1027

The control right primarily requires the other partners to permit the investigat-
ing partner to exercise its rights in its own discretion. It does not impose any 
––––––––––––––
1025 See instead of many and each with further references BK-FELLMANN/MÜL-

LER, art. 541 notes 10 f.; ZK-HANDSCHIN/VONZUN, art. 541 note 3.
1026 See generally BK-FELLMANN/MÜLLER, art. 541 notes 54 ff.; BSK OR II-
HANDSCHIN, art. 541 notes 4 ff.; VON STEIGER, 404 f.; ZK-HANDSCHIN/VONZUN, 
art. 541 notes 34 ff.
1027 BK-FELLMANN/MÜLLER, art. 541 note 51; BSK OR II-HANDSCHIN, art. 541 
note 3.
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duty on the other partners to provide information actively. Unless the records 
and documents were missing, incomplete, or contradictory, art. 541 para. 1 OR 
would not grant the partners a right to disclosure. However, such disclosure 
obligation of the managing partners is prescribed by art. 540 para. 1 in con-
nection with art. 400 para. 1 OR.1028

Due to the mandatory nature of the control right, only very few, but still sig-
nificant limitations apply. An investigation may only be prohibited if the con-
trol right is exercised abusively or if the exercise would interfere with higher 
interests of the partnership. Moreover, the exercise could be postponed to an-
other time if the immediate exercise disturbed the business operations. In ad-
dition, it could be possible to restrict the access to the records and documents 
that are necessary to satisfy the investigating partners’ need for infor-
mation.1029

1.2 Financial Statements and Accounting

Besides the control right granted by art. 541 para. 1 OR, the provisions on the 
distribution of profit and loss implicitly require a partnership to set up financial 
statements. Otherwise, it would be impossible to determine the profit or loss 
and each partner’s share thereof. If the partnership generated more than CHF 
500,000 in sales revenues in a business year, it would be obliged to keep de-
tailed accounts based on art. 957 para. 1 sub-para. 1 OR. If it did not exceed 
this threshold, it would only be obliged to keep accounts on incomes and ex-
penditures and on its asset position.1030 In any case, the accounts would have 
to comply with the principles set forth in art. 957a ff. OR.1031 Art. 540 para. 1 
in connection with art. 400 para. 1 OR also imposes a duty on the managing 
partners to account for their activities, including the production of an overview 

––––––––––––––
1028 BK-FELLMANN/MÜLLER, art. 541 notes 44 ff.; ZK-HANDSCHIN/VONZUN, art. 
541 note 43.
1029 BK-FELLMANN/MÜLLER, art. 541 notes 88 ff.; BSK OR II-HANDSCHIN, art. 
541 note 10; MEIER-HAYOZ/FORSTMOSER, § 12, note 60; ZK-HANDSCHIN/VON-
ZUN, art. 541 notes 26.
1030 Art. 957 para. 2 sub-para. 1 OR.
1031 For companies that need to keep accounts on income and expenditure and on 
their asset position, the accounting principles apply mutatis mutandis based on 
art. 957 para. 3 OR. See generally DRUEY/DRUEY JUST/GLANZMANN, § 25, note 
49; GLANZMANN, 206.
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of some kind on the revenues and expenditures and on the partnership’s assets 
and liabilities.1032

Considering that the law explicitly requires the distribution of profits or loss 
at the time of liquidation only, it would be sufficient if the managing partners 
produced one financial statement at the end of the partnership’s lifetime.1033

While this seems appropriate for partnerships that have been set up for a par-
ticular business in the short term, it is insufficient for partnerships with an in-
definite lifetime. This is particularly true if the partnership agreement foresees 
regular profit distributions.1034 Regardless of any profit distribution or the du-
ration for which the partnership has been set up, managing partners are in any 
case required to produce annual reports (Geschäftsberichte) that include the 
financial statements (Jahresrechnung) every year within six months after com-
pletion of the partnership’s fiscal year.1035

The annual production of financial statements alone does not satisfy an impact 
investor’s need for information. On the one hand, in order to supervise the 
management, an impact investor will require a balance sheet and a profit and 
loss statement more often than just once per year.1036 The partnership agree-
ment would have to cater for quarterly or even monthly, but at least semi-
annual management accounts. On the other hand, since management accounts 
and financial statements provide information only on financial aspects such as 
assets, liabilities, and the financial performance, they will not provide suffi-
cient information on the social or ecological performance of the partnership, 
if any at all. Of course, certain items will allow for conclusions regarding any 
of these aspects, such as a provision in the financial statement for pending 
environmental damage assessments, but additional information might not be 
evident. Therefore, the partnership agreement needs to impose an obligation 
on the managing partners to measure and report on the social and ecological 
performance of the partnership.

––––––––––––––
1032 BK-FELLMANN/MÜLLER, art. 533 notes 111 and 124 ff. and art. 540 note 
74 f.
1033 Art. 549 OR.
1034 See supra notes 391 ff.
1035 Art. 958 para. 2 and 3 OR. GLANZMANN, 206. See further BK-FELL-

MANN/MÜLLER, art. 533 notes 116 ff.; VON STEIGER, 389 f.; ZK-HAND-
SCHIN/VONZUN, art. 533 note 14.
1036 See supra note 655.
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1.3 Duty to Account for and Report on Activities (Rechenschafts-
ablegung) and Disclosure Obligation (Auskunftspflicht) 

As already mentioned, the duty of managing partners to account for their ac-
tivities according to art. 540 para. 1 in connection with art. 400 para. 1 OR 
forms another basis for impact investors and other partners to obtain infor-
mation.

HANDSCHIN proposed that the duty to account for their activities should only 
apply toward other managing partners, but not to all partners, while non-man-
aging partners may only exercise the control rights granted by art. 541 OR.1037

A majority in the academic literature convincingly advocated in favour of an 
entitlement of all partners, not only the managing partners. HANDSCHIN/VON-
ZUN and following them JÖRG emphasized that art. 540 para. 1 OR explicitly 
applies to the relationship between managing and non-managing partners.1038

FELLMANN/MÜLLER suggested that the duty of managing partners to account 
for their activities should complete the reporting system in cases where the 
control right granted by art. 541 para. 1 OR proves insufficient to provide the 
required information.1039 With regard to the primary, unlimited, and joint and 
several liability of each partner for all company debts, every partner needs to 
be able to keep itself properly informed about all activities in a partnership.1040

Even without assuming management capacities, the impact investor would be 
entitled to reports of the managing partners.

The reporting duty intends to enable the other partners to verify whether the 
managing partners comply with their contractual duties or not. This purpose 
defines the scope of the disclosure obligation.1041 It once again becomes ap-

––––––––––––––
1037 BSK OR II-HANDSCHIN, art. 540 note 4.
1038 ZK-HANDSCHIN/VONZUN, art. 540 notes 3 and 36; see further SHK PART-

NERSHIPS-JÖRG, art. 540 note 4.
1039 BK-FELLMANN/MÜLLER, art. 540 notes 67 ff.
1040 Compare ZK-HANDSCHIN/VONZUN, art. 540 note 36, who use this argument 
to justify that partners may request that the managing partners account for their 
activities at any given time.
1041 BK-FELLMANN/MÜLLER, art. 540 note 71. See further instead of many and 
each with further references BK-FELLMANN, art. 400 notes 14 and 19; HU-
GUENIN (2014), note 3276.
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parent why the inclusion of the impact investor’s double intention and the pur-
suit of this intention in a sustainable manner in the partnership agreement is 
essential.1042 If stated in the agreement, the managing directors would have to 
report on the performance regarding the positive impact and on how they 
achieved it.

The reporting duty requires the agent to provide all information relevant to the 
principal. The information disclosed needs to be complete and accurate, and 
needs to be delivered in due course. The agent has to provide information both 
passively on a single-item basis upon a particular request (disclosure obliga-
tion) and actively as a detailed written report on all circumstances (duty to 
account for activities). Besides the result of the agent’s activities, the report 
would also have to provide details on the activities themselves.1043 As far as 
impact investments in simple partnerships are concerned, if the partnership 
agreement stipulated the double intention, the managing partners would have 
to report on both the financial performance and the positive impact. In addi-
tion, they would have to account for the consideration of other stakeholders’ 
interests.

However, 400 para. 1 OR does not apply the same way to managing partners
of simple partnerships as it does to agents. First, the significant difference in 
the position of a managing partner and of an agent would not justify an iden-
tical interpretation of the reporting duty. The very extensive reporting duty of 
an agent rests on the fact that it acts in the sole interest of the principal, and 
not in its own.1044 Compared thereto, the managing partner of a simple part-
nership shares at least some interests with the non-managing partners. In ad-
dition, while the agent draws all its capacities from a contractual arrangement, 
each partner is furnished with management capacities by the law.1045 Second, 
according to the wording of art. 540 para. 1 OR, art. 400 para. 1 OR applies 
only subsequently to the provisions governing the simple partnership and the 

––––––––––––––
1042 See already supra note 620.
1043 See instead of many and each with further references BK-FELLMANN, art. 
400 notes 19 ff.; BSK OR I-WEBER, art. 400 notes 2 ff.
1044 BK-FELLMANN, art. 400 note 13.
1045 BK-FELLMANN/MÜLLER, art. 540 note 71. ZK-OSER/SCHÖNENBERGER, art. 
400 note 2, emphasized that general remarks may not even be made with regard 
to agents since the scope of the reporting duty depends on the task to be com-
pleted by the respective agent.
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ones of the partnership agreement. Hence, the financial statements, if any, and 
the control right granted by art. 541 para. 1 OR prevail and art. 400 para. 1 OR 
would only apply if and to the extent the corporate remedies proved insuffi-
cient to obtain the required information.1046

That being said, a different interpretation is proposed in case the management 
is entirely transferred to third parties. Comparable to agents, these third-party 
managers would not have own interests in the partnership, but would act in the 
common interests of the partners. Their position is much closer to the one of 
an agent. The significant overlap justifies a more extensive interpretation of 
the reporting duties according to art. 540 para. 1 in connection with art. 400 
para. 1 OR. These third-party managers must account for and report on their 
activities like agents, regardless of the control rights provided by art. 541 para. 
1 OR. 

Slightly different and more difficult is the situation in which only part of the 
management is transferred to third parties and hence, managing partners act 
alongside these third-party managers. In my opinion, depending on how the 
management is organized, it is justified to apply two different reporting stand-
ards, i.e. either of the previously discussed standards to the respective position. 
This interpretation respects the difference in the interests to be safeguarded by 
the managers.1047 While the third-party managers act on behalf of foreign in-
terests, managing partners share the interests of their fellow partners and act 
partially in their own interests. In order to be able to exercise any veto right 
effectively, the managing partners (and probably other partners depending on 
whether they have been granted veto rights) need to be informed properly, ac-
curately, and in due course.1048 Their need for information is similar to the one 
of a principal.

Therefore, the more management capacities are transferred to third parties, the 
greater is the need to protect the other partners, and hence, the better they need 
to be informed. This would be particularly true if each third-party manager 
were entitled to take decisions and to execute actions on its own. This situation
would justify making the third-party managers subject to a higher reporting 

––––––––––––––
1046 BK-FELLMANN/MÜLLER, art. 540 notes 71 and 76 ff.; ZK-HANDSCHIN/VON-

ZUN, art. 540 note 35.
1047 See supra note 669.
1048 Regarding veto rights of managing and other partners, see supra notes 546 ff.
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standard than the managing partners. Less protection is required if the man-
agement capacities are transferred to third-party managers and managing part-
ners jointly. Here, the reporting standard for third-party managers could be 
higher than, similar to, or even identical to the one applying to managing part-
ners.

1.4 Contractual Structuring

The previous remarks showed that the extent of the reporting duty according 
to art. 540 para. 1 in connection with art. 400 para. 1 OR is unclear and pre-
sumably limited to the information a partner cannot obtain by exercising its
inspection right granted by art. 541 para. 1 OR. Exercising this control right 
can be difficult (travelling, amount of material to be searched to get the rele-
vant information, etc.) and cumbersome. Hence, additional information rights 
provided by the partnership agreement would be beneficial, but would require 
negotiations.

In order to obtain the appropriate information in due course, it is recommended 
that the managing directors be contractually required to provide a management 
report together with the management accounts monthly or quarterly, but at 
least semi-annually.1049 These reports should include information on the social
and ecological performance as well as on the consideration of other stakehold-
ers’ interests. In addition, a more detailed report on these items should be pro-
vided annually together with the financial report.

The detailed structure and content of these impact reports have to be agreed 
upon by the partners, thereby considering the size and growth stage of the 
business, the information need, the comparability, the costs of the reporting, 
etc. in order to avoid too-extensive reporting obligations.1050 These could pre-
vent the managers from managing the business. As indicated earlier, a con-
sistent and universally applicable impact reporting standard has not emerged 
yet. However, the partners could agree on one of the standards that have been 
developed in order to achieve some comparability.1051

As to the accounting and the financial reports, it is recommended that the ac-
counts be kept and the financial report and statements set up in accordance 
––––––––––––––
1049 See supra note 664.
1050 With regard the requirements a reporting system would have to meet, see su-
pra notes 133 ff.
1051 See supra notes 32 and 52.
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with the provisions set forth in art. 957a ff. OR in any case, regardless of the 
size of the partnership. On the one hand, these accounting standards apply to 
most partnerships and to all legal entities and hence allow for some compara-
bility. On the other hand, the investor can be sure that the financial statements 
are set up in accordance with generally accepted accounting standards, which 
ensure accuracy and appropriateness of the accounting and the financial state-
ments. Finally, it prevents the partnership from having to change its account-
ing system at one point in time as it grows.

2. General and Limited Partnerships

2.1 Application of the Provisions Regarding the Simple Partnership

Due to the general reference in art. 557 para. 2 OR, and since specific provi-
sions are missing, art. 540 OR on the duty to account for and to report on 
activities and the disclosure obligation as well as art. 541 OR on the control 
right apply also to general partnerships.1052 Therefore, the remarks above apply 
mutatis mutandis.1053

These provisions and hence the remarks above apply to general partners of a 
limited partnership and the relationship among themselves as well since art. 
598 para. 2 OR indirectly refers to them.1054 However, since art. 600 OR ex-
plicitly governs the position of limited partners, they do not apply to limited 
partners.

2.2 Financial Statements and Accounting (art. 558 and 957 ff. OR)

In contrast to the simple partnership, in art. 558 para. 1 OR, the law explicitly 
requires general (and limited) partnerships to set up financial statements for 
each business year. This implicitly includes a requirement to keep accounts,
since they form the basis of the financial statements.1055 However, similar to 

––––––––––––––
1052 ZK-HANDSCHIN/CHOU, art. 557 notes 13 f.
1053 See supra notes 657 ff. (control right) and 665 ff. (duty to account for and to 
report on activities and disclosure obligation).
1054 See BSK OR II-HANDSCHIN, art. 598 note 3; ZK-HANDSCHIN/CHOU, art. 598 
notes 14 f.
1055 ZK-HANDSCHIN/CHOU, art. 558-560 note 5. This is also explicitly acknowl-
edged by art. 957a para. 1 OR.
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simple partnerships, the law does not prescribe anything further, particularly 
with regard to the accounting. The same applies to limited partnerships due to 
the reference in art. 598 para. 2 OR.

Depending on whether the partnership generates more than CHF 500,000 in 
revenues, it is obliged either to keep detailed accounts or to keep accounts on 
incomes and expenditures and on its asset position only.1056 In addition, every 
partnership regardless of its size is required to produce annual reports (Ges-
chäftsberichte) within six months of the end of the partnership’s business 
year.1057 Again, in any case, these accounts would have to be kept in accord-
ance with the principles set forth in art. 957a ff. OR. Moreover, due to the 
reference of art. 557 para. 2 OR to art. 540 para. 1 OR, managing partners are 
also required to produce an overview of revenues and expenditures and of the 
assets of the partnership according to art. 400 para. 1 OR.1058

In practice, partnerships presumably produce only one annual report and fi-
nancial statement (Jahresrechnung) per year that comply with the require-
ments of both art. 558 para. 1 and art. 957a ff. OR.1059

Once again, the legally prescribed annual financial statements will not satisfy 
an impact investor’s need for information. In particular, the financial reporting 
does not require a partnership to report on its social or ecological impact. In 
addition, the investor will require more frequent reporting in order to recognize 
potential issues well in advance. Therefore, besides financial reports that are 
produced more frequently, the impact investor needs the managing partners to 
be contractually obliged to provide reports on the social or ecological perfor-
mance of the partnership.1060

––––––––––––––
1056 Art. 957 para. 1 sub-para. 1 and para. 2 sub-para. 1 OR.
1057 Art. 958 para. 2 and 3 OR.
1058 See supra note 662.
1059 ZK-HANDSCHIN/CHOU, art. 558-560 note 10.
1060 See generally supra note 664.
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2.3 Control Rights of Limited Partners in Particular

As mentioned above,1061 limited partners are entitled neither to request reports 
on activities and disclosures (art. 540 para. 1 OR) nor to inform themselves by 
inspecting the accounts and documents of the partnership (art. 541 para. 1 OR).

In order to verify the accuracy of the financial reports, limited partners are 
granted the right to request a copy of the financial statements and to be granted 
access to the partnership’s accounts and documents or to have them examined 
by an independent expert.1062 This means a significant limitation compared to 
the control right according to art. 541 para. 1 OR. Since the control rights of 
limited partners are functionally restricted to the verification of the financial 
reports, they may not inform themselves about all business operations of the 
limited partnership at any time. However, they are entitled to receive all infor-
mation, to review documents, and to be granted access to facilities if and to 
the extent required to verify the financial statements.1063

Like other provisions, art. 600 para. 3 OR is of non-mandatory nature. The 
partners may agree on more extensive control rights for the benefit of limited 
partners and grant them similar rights as general partners.1064

2.4 Contractual Structuring

Considering that the issues discussed in the preceding paragraphs are nearly 
identical to the ones of a simple partnership, the recommendations regarding 
contractual structuring provided above apply to general partnerships mutatis 
mutandis.1065

In addition, as far as control rights of limited partners are concerned, it would 
be beneficial to negotiate for control rights that are more extensive than the 
ones granted by the law. At least impact investors should ensure that the rights 
granted by art. 600 para. 3 OR also apply to all management accounts produced 
during the business year. Preferably, the investor is also granted the right to 
––––––––––––––
1061 See supra note 678.
1062 Art. 600 para. 3 OR.
1063 See generally BSK OR II-HANDSCHIN, art. 599/600 note 5; VON STEIGER, 
614; ZK-HANDSCHIN/CHOU, art. 599-600 notes 7 ff.
1064 BSK OR II-HANDSCHIN, art. 599/600 note 6; VON STEIGER, 617; ZK-HAND-

SCHIN/CHOU, art. 599-600 note 13.
1065 See supra notes 673.
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inform itself about the business activities. When negotiating these control 
rights, the general partners might not be willing to grant the same rights due to 
the limited liability of limited partners. The argument essentially is that due to 
the limited liability, they do not require the same protection as general partners 
do. It has to be expected that if the impact investor wanted to obtain the same 
control rights as general partners do, it would have to be ready to make con-
cessions in other areas.

3. Corporations and Partnerships Limited by Shares 

Control rights of shareholders are set forth in art. 696 ff. OR. Due to the cor-
poration being a legal entity, which is independent of its members, and the 
lack of a duty of loyalty of the shareholders,1066 the lawmaker had to balance 
conflicting interests. On the one hand, shareholders require information in or-
der, among others, to exercise their participation rights and to determine 
whether they want to stay invested or not. On the other hand, due to the lack 
of a duty of loyalty, the shareholders are not obliged to keep the information 
confidential. Therefore, the corporation does not want to disclose confidential 
information. Addressing all these interests, the lawmaker implemented a three-
step information concept.1067

The law on partnerships limited by shares does not contain any particular pro-
visions on information or reporting rights of the shareholders. Depending on 
whether the share capital is split into shares or into parts that merely reflect the 
degree of participation of the limited partners, the provisions regarding infor-
mation rights of shareholders in a corporation or limited partners in a limited 
partnership apply.1068

––––––––––––––
1066 As to the independence of a legal entity from its members, see generally su-
pra notes 290 ff. Regarding a lack of a duty of loyalty, see supra footnote 801.
1067 See generally and instead of many FORSTMOSER (1997), 86 ff.; VON DER 

CRONE, § 8, notes 65 ff. For a detailed discussion of all information rights of a 
shareholder, see HORBER (1995b).
1068 Art. 764 para. 2 and 3 OR. For the information rights of limited partners in a 
limited partnership, see supra notes 677 ff. and particularly 683 ff.
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3.1 Automatic Provision of the Annual Report (art. 696 OR)

The first level of information requires the corporation to make available the 
annual report (Geschäftsbericht) and the audit report (Revisionsbericht) for in-
spection by the shareholders at the premises of the company no later than 20 
days before the ordinary general meeting of shareholders.1069 According to art. 
958 para. 2 OR, the annual report includes the annual financial statements (i.e. 
the balance sheet, the profit and loss statement, and the notes to the accounts). 
Compared to partnerships, due to art. 957 para. 1 sub-para. 2 OR, each corpo-
ration is in any case required to keep detailed accounts and to produce annual 
reports and financial statements regardless of its size. Corporations that are 
required to conduct an ordinary audit (ordentliche Revision) additionally have 
to produce a management report (Lagebericht) that paraphrases the business 
performance and the economic situation of the entity “from points of view not 
covered in the annual accounts.”1070

The shareholders need to be notified that the annual report is available for in-
spection.1071 Prior to and within one year following the general meeting, each 
shareholder may request that a copy of the annual report be sent to it.1072 In 
practice, many corporations already make available and deliver to the share-
holders the annual report electronically, either by providing it on the corpora-
tion’s website or by sending it to the shareholders by email.1073

In art. 959 ff. OR, the law contains detailed provisions on the minimum content 
of the annual financial statements, the profit and loss statement, and the notes 
to the accounts. In addition, in art. 960 ff., it provides for valuation principles 
to be applied when producing the financial statements. All these provisions 

––––––––––––––
1069 Art. 696 para. 1 OR.
1070 Art. 961c para. 1 OR.
1071 Art. 696 para. 2 OR.
1072 Art. 696 para. 1 and 3 OR. The new law intends to prescribe that the annual 
report has to be made available to all shareholder and that in case the report is 
not made available electronically, each share holder may request the delivery of 
a compy of the annual report at the costs of corporation (cf. Art. 699a para. 1
Draft OR; Report Draft OR, 550).
1073 See generally with regard to the provision of the annual report and instead of 
many BÖCKLI, § 12, notes 80 f.; BSK OR II-WEBER, art. 696 notes 2 ff.; VON 
DER CRONE, § 8, notes 77 ff.
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focus on the financials and intend to ensure that the presentation of the eco-
nomic situation allows for a reliable assessment.1074 However, neither of these 
provisions requires a corporation to report on the consideration of the interests 
of stakeholders, on the priority setting of the board of directors regarding con-
flicting interests, or even the social and ecological impact of the company. At 
least, considering that art. 959 ff. OR with regard to the financial statements 
as well as art. 961c para. 2 OR regarding the management report prescribe 
minimum standards only, a corporation may report on more or other things 
than what is required by the law. This is particularly true with regard to the 
management report, which is required to report on items that are not apparent 
in the financial statements. The flexibility granted by the law allows share-
holders and the company to adopt the reporting they deem appropriate.

3.2 Right to Information and Inspection (art. 697 OR)

The second layer of the information concept includes two rights, one to infor-
mation, and a second to inspection.

a Right to Information

The right to receive information enables the shareholders to obtain information 
in addition to what has been disclosed in the annual report. Compared to the 
automatic provision of the annual report,1075 the corporation (i.e. the board of 
directors) is obliged to provide additional information only upon request of a 
shareholder in a general meeting. Instead of being proactive, the board is only 
required to react to requests. In general, the information must be requested and 
provided in a general meeting in order to grant all shareholders the same access 
to the information.1076 However, this does not preclude a shareholder from 
sending a request for additional information to the board before the general 
meeting (or at any other time) to allow time for preparation of a response. This 
is particularly beneficial in case the request relates to information that is not 
readily available or that could require research. Moreover, it increases the level 

––––––––––––––
1074 Art. 958 para. 1 OR.
1075 See supra notes 690 ff.
1076 BGE 132 III 71 ff., c. 2.1. This is a consequence of the board’s duty to treat 
all shareholders equally according to art. 717 para. 2 OR.
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of detail.1077 Although a shareholder may require information at any time, the 
board is only obliged to provide such information at the general meeting. On 
a voluntary basis, and respecting the duty to treat all shareholders equally ac-
cording to art. 717 para. 2 OR, the board may provide information outside the 
framework of a general meeting.1078

The law restricts the information right and permits the board to refuse to dis-
close information. On the one hand, information needs to be provided only if 
and “to the extent required for the proper exercise of shareholders’ rights” or 
the assessment of the (economic) situation of the company. The rights as a 
shareholder include not only the participation rights such as voting rights, but 
any rights shareholders have. Among others, this also includes the right to sell 
its shares or to file a liability claim on behalf of the corporation according to 
art. 756 OR. Whether information has to be disclosed or not depends on the 
circumstances in any given case.1079

On the other hand, the board of directors may refuse to provide information 
where a trade secret of the corporation would be disclosed or a disclosure 
would be contrary to other interests of the corporation warranting protection. 
The board would even be entitled to do so in case a majority at a general meet-
ing voted in favour of a disclosure. Again, the circumstances in any given sit-
uation have to be considered.1080

While the articles may not restrict the right to information any further, they 
may extend the right, provide for procedural reliefs, and prescribe a certain 

––––––––––––––
1077 BGE 132 III 71 ff., c. 2.1. BSK OR II-WEBER, art. 697 note 4; FORSTMOSER

(1997), 97 f.; HORBER (1995b), notes 411 ff. 
1078 FORSTMOSER (1997), 97; HORBER (1995b), notes 536 ff. See generally with 
regard to the right to information BSK OR II-WEBER, art. 697 notes 2 ff.; VON 
DER CRONE, § 8, notes 84 ff.; FORSTMOSER (1997), 92 ff.
1079 See generally BÖCKLI, § 12, notes 152 ff.; BSK OR II-WEBER, art. 697 note 
7; HORBER (1995b), notes 489 ff. With regard to the term “required” for the ex-
ercise of rights as a shareholder, see HORBER (1995b), notes 790 ff.
1080 Art. 697 para. 2 OR. BÖCKLI, § 12, notes 155 ff.; BSK OR II-WEBER, art. 
697 note 3 and 8 ff.; FORSTMOSER (1997), 98; HORBER (1995b), notes 761 ff.
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level of detail. However, they may not require the directors to disclose confi-
dential information or any information that would contravene the corpora-
tion’s interests.1081

b Right to Inspection

In addition to the right to information, art. 697 para. 3 OR grants the share-
holders a right to inspect the ledgers and business correspondence, but only if 
approved by the general meeting or the board and if trade secrets are protected. 
Despite the narrow reference to ledgers and business correspondence, share-
holders may also inspect other documents, namely “all written documents 
available at the premises of the corporation that are relevant for the exercise 
of shareholders’ rights including the assessment of the situation of the com-
pany[.]”1082 The Federal Court held that such relevance might be naturally as-
sumed if the shareholder proves that the connection between the inspection 
and the exercise of shareholders’ rights generally exists with regard to any 
average shareholder.1083

A request to inspect these documents may be filed at any time.1084 If filed at a 
general meeting, the approval of the request would be decided at that meeting. 
In any other case, the board of directors would have to approve the request.1085

Similar to the right to information, the inspection right is in any case subject 
to the protection of the corporation’s trade secrets and interests (due to the duty 
to safeguard the corporation’s interests according to art. 717 para. 1 OR). In 

––––––––––––––
1081 VON DER CRONE, § 8, note 89; FORSTMOSER (1997), 99.
1082 See with further references to the literature BGE 132 III 71 ff., c. 1.2 (trans-
lated by the author).
1083 BGE 132 III 71 ff., c. 1.3. See generally BÖCKLI, § 12, note 153.
1084 BSK OR II-WEBER, art. 697 note 17; VON DER CRONE, § 8, note 101; FORST-

MOSER (1997), 100; HORBER (1995b), notes 590 ff. Contra BÖCKLI, §12, note 
150.
1085 BSK OR II-WEBER, art. 697 note 18; FORSTMOSER (1997), 100; HORBER

(1995b), 655 ff.
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particular, since the board always has to safeguard the interests of the corpo-
ration, it may refuse to grant access to the company’s books even in case the 
general meeting approved the request.1086

c Enforcement of the Right to Information and Inspection

If the right to either information or inspection is refused without good cause, 
the shareholder may apply to the court to order that the shareholder be fur-
nished with the requested information or granted access to the corporate doc-
uments, respectively.1087

d Proposed Amendments to the Rights to Information and Inspec-
tion

The Federal Council proposed several amendments to the rights to information 
and inspection. Some of them are of formal nature and implement the inter-
pretations of the literature and the case law without amending the right from a 
substantial point of view. For example, it is proposed to separate the two rights 
into two separate articles (art. 697 Draft OR for the right to information and 
art. 697a Draft OR for the right to inspection). In addition, by replacing the 
term “business correspondence” in art. 697 para. 3 OR with the term “records” 
(Akten) in art. 697a para. 1 Draft OR, the current broad interpretation would 
become written law.1088 The same would apply to the inclusion of prevailing 
interests of the corporation in art. 697a para. 3 Draft OR as reason to deny 
access to the corporate records for inspection.1089 Art. 697b Draft OR, which 
substantially corresponds to the current art. 697 para. 4 OR regarding the en-
forcement, would apply to both the right to information and to inspection.

However, some amendments would mean substantial changes. First, art. 697 
para. 2 Draft OR would require the directors of non-listed companies to pro-
vide information upon written request of one or several shareholders holding 

––––––––––––––
1086 BSK OR II-WEBER, art. 697 note 19; VON DER CRONE, § 8, note 105; FORST-

MOSER (1997), 100; HORBER (1995b), notes 662 ff.
1087 Art. 697 para. 4 OR. See generally BÖCKLI, § 12, notes 162 ff.; BSK OR II-
WEBER, art. 697 notes 20 ff.; VON DER CRONE, § 8, notes 106 f.
1088 See supra footnote 1082 and accompanying text.
1089 See supra note 700. See generally Report Draft OR, 541 f.
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at least 5 percent of the issued shares. The information would have to be pro-
vided within four months and to be made available for inspection to all share-
holders prior to the next general meeting.1090 This raises a concern with regard 
to the duty to treat shareholders equally.1091 As of now, if directors voluntarily 
provided information outside the framework of a general meeting, art. 717 
para. 2 OR would require that all other shareholders be provided the same in-
formation concurrently with the requesting shareholder or at least as soon as 
possible thereafter.1092 Otherwise, the shareholder that requested the infor-
mation would have a time advantage. However, the proposed amendment re-
quires the board members to respond to the request within four months and 
then to make the information available to all other shareholders prior to the 
next general meeting, what would not be treating the shareholders equally
from a timing point of view and hence would violate art. 717 para. 2 OR. Pre-
sumably, for the sake of good corporate governance and in order not to become 
liable due to a violation of their duties, directors would provide information to 
all shareholders concurrently.

Second, both art. 697 para. 4 and art. 697a para. 3 Draft OR would require the 
directors to provide reasons for not granting the right to information or to in-
spection, respectively, in writing. These amendments would be welcomed 
clarifications.

3.3 Right to Instigate a Special Audit (art. 697a ff. OR; 
Sonderprüfung) 

As third and last layer of the information concept, where the required infor-
mation was not obtainable by exercising the right to information or to inspec-
tion, each shareholder is entitled to request that a special audit be instigated. 
A special audit is intended to provide the shareholders with information that 
they could not obtain due to conflicting interests of the corporation or the pro-
tection of trade secrets by interposing an independent third party who is subject 
to confidentiality requirements.1093

––––––––––––––
1090 Art. 697 para. 3 Draft OR. Report Draft OR, 540.
1091 Art. 717 para. 2 OR, which is intended to remain unchanged (cf. the pro-
posed amendments the Draft OR).
1092 See supra note 694 in fine.
1093 BSK OR II-WEBER, art. 697a notes 2 and 11 f.; VON DER CRONE, § 8, note 
108; FORSTMOSER/MEIER-HAYOZ/NOBEL, § 35, notes 2 ff.
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a Preconditions of the Entitlement

A special audit has to be instigated if the following cumulative preconditions 
are met. Before elaborating on these, it is emphasized that from a practical 
point of view, the preconditions have to be met particularly in case the request-
ing shareholder(s) apply to the court to appoint a special auditor based on art. 
697b para. 1 OR, i.e. after a general meeting has denied the request. Each 
shareholder may request the instigation of a special audit at any time. It then 
will be at the discretion of the general meeting to approve such a request or 
not. If a majority approved the request, the court would have to appoint a spe-
cial auditor regardless of whether the court concluded in a summary review of 
the application that the preconditions were met or not. However, if a majority 
denied the request and shareholders applied to the court to appoint a special 
auditor against the will of the majority, the court would have to verify the pre-
conditions.1094 This is particularly true with the requirement to show probable 
cause of violation and damage according to art. 697b para. 2 OR.1095

Besides that, if a general meeting denied the request to instigate a special audit, 
according to art. 697b para. 1 OR, only shareholders solely or jointly repre-
senting either 10 percent of the company’s outstanding share capital or an ag-
gregate nominal value of at least CHF 2 million may file an application for a 
special audit to the court.1096

First, according to art. 697a para. 1 OR, a special audit may only be instigated 
in order to investigate “specific matters”. On the one hand, this excludes in-
vestigations with regard to the legality or to adequacy of events, relationships, 
decisions, actions, etc. On the other hand, it excludes fishing expeditions that 
would result in a review of an entire business unit.1097 Both the consideration 

––––––––––––––
1094 FORSTMOSER/MEIER-HAYOZ/NOBEL, § 35, note 32. Regarding the appoint-
ment by the court, see art. 697a para. 2 OR.
1095 See infra note 711.
1096 As far as listed corporations are concerned, it is intended to lower the thresh-
old to shareholders solely or collectively holding 3 percent of the outstanding 
share capital or of the voting rights (art. 697d para. 1 sub-para. 1 Draft OR; see 
Report Draft OR, 543 f.).
1097 BSK OR II-WEBER, art. 697a note 23; VON DER CRONE, § 8, notes 116 ff.; 
FORSTMOSER/MEIER-HAYOZ/NOBEL, § 35, notes 25 ff.; HORBER (1995b), notes 
1142 ff.
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of other stakeholders’ interests and the impact the corporation had would qual-
ify as matters within that sense.

Second, the information to be obtained must be “necessary for the proper ex-
ercise of shareholders’ rights[.]”1098 While the Federal Court requires a legiti-
mate interest in the legal protection (Rechtsschutzinteresse) in order to accept 
the necessity, it admits that the threshold to deny such interests is very high.1099

For example, it may be denied if the applicant has already obtained all neces-
sary information.1100 Essentially, as proposed by FORSTMOSER/MEIER-
HAYOZ/NOBEL, the necessity is to be affirmed if “the clarification objectively 
serves the exercise of rights[.]”1101

Third, before requesting an instigation of a special audit, the right to infor-
mation or to inspection must have been exercised.1102 This needs to be speci-
fied with regard to several aspects. On the one hand, the principle of subsidiary 
requires that the right to information or to inspection has already been exer-
cised. Having filed the request is sufficient. It is not required that the share-
holder has filed an application to the court according to art. 697 para. 4 OR.1103

On the other hand, it requires that the circumstances to be clarified by the spe-
cial auditor have already been the subject of the information or inspection re-
quest. The Federal Court held that identity between the information or inspec-
tion request and the application to instigate a special audit is not necessary, but 
the application needs to relate generally to the same topic as the information 
request and the board may not object that it has provided information exactly 
and literally as requested. At the same time, it held that shareholders are ex-
pected to apply a certain diligence when drafting their information or inspec-

––––––––––––––
1098 Art. 697a para. 1 OR.
1099 BGE 4C.165/2004 dated 30.7.2004, c. 5.
1100 BGE 123 III 261 ff., c. 3.a). See BÖCKLI, § 16, note 42; FORST-

MOSER/MEIER-HAYOZ/NOBEL, § 35, note 30.
1101 FORSTMOSER/MEIER-HAYOZ/NOBEL, § 35, note 29 (translated by the author). 
See also VON DER CRONE, § 8, note 119. See further BÖCKLI, § 16, notes 49 ff.; 
BSK OR II-WEBER, notes 25 f.; HORBER (1995b), notes 1156 ff.
1102 Art. 697a para. 1 OR.
1103 BGE 133 III 133 ff., c. 3.2. See further BÖCKLI, § 16, note 41; FORST-

MOSER/MEIER-HAYOZ/NOBEL, § 35, note 31.
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tion request that allows the board to recognize what information the share-
holder expects.1104 Moreover, the Federal Court held and convincingly rea-
soned that the person filing the application for a special audit does not neces-
sarily need to be the same as the person who requested information or 
inspection. This applies to both the request to the general meeting as well as 
the application to the court.1105

Fourth and finally, the applicant(s) need to show probable cause that founders 
or executive bodies of the company have violated the law or the articles of 
association and that such violation has caused damage to the corporation or 
the shareholders.1106 Considering that the special audit is expected to reveal 
facts that may help prove a potential liability case, the Federal Court held that 
the violation and the damage do not need to be proven, but at least arguable.1107

The court, either upon approval of the request by a general meeting (based on 
art. 697a para. 2 OR) or upon fulfillment of the aforementioned preconditions 

––––––––––––––
1104 BGE 123 III 261 ff., c. 3.a) with an overview on the academic discussion. 
Assenting BÖCKLI, § 16, note 41; BSK OR II-WEBER, art. 697a note 27; VON 
DER CRONE, § 8, note 112. Contra and advocating in favour of strict identity be-
tween the two requests HORBER (1995b), notes 1136 ff. The proposed amend-
ments to the law intend to provide some clarification. Besides the questions 
raised with the request to information or inspection, all items may be subject of a 
special audit that have occurred when the general meeting resolving on the spe-
cial audit request discussed the matter and that could have been subject of a re-
quest to information or inspection themselves (art. 697d para. 2 Draft OR; Report 
Draft OR, 544).
1105 BGE 133 III 133 ff., c. 3.2 with an overview on the academic discussion. 
Again contra and advocating for identity of the request to the general meeting 
and the court application HORBER (1995b), notes 1105 ff. and, by way of refer-
ence to HORBER, FORSTMOSER/MEIER-HAYOZ/NOBEL, § 35, footnote 8a.
1106 Art. 697b para. 2 OR. As per art. 697d para. 3 Draft OR, the applicant would 
have to make probable cause that the presumed violation of the law or the arti-
cles is suitable to cause damage only (Report Draft OR, 544).
1107 BGE 120 II 393 ff., c. 4.c); BGE 4C.64/2003 dated 18.7.2003, c. 5.3; most 
recently confirmed in BGE 138 III 252, c. 3.1. See also BÖCKLI, § 16, notes 44 
ff.; VON DER CRONE, § 8, notes 130 ff.
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(based on art. 697b para. 1 OR), appoints the special auditor and instructs it
accordingly.1108

b Report of the Special Auditor

After having completed its audit activities, the special auditor has to produce 
a complete, objective, and clear report on the investigation that protects the 
trade secrets of the corporation and file it with the court.1109 The purpose of 
the report is to provide an overview on the audit activities and to enable the 
applicants to make an informed evaluation of the circumstances that have been 
investigated according to the court’s instructions.1110

The report will first be sent to the corporation for review. If the corporation 
deemed the report to violate trade secrets or other interests, it would have to 
apply to the court that the report be amended and the relevant passages deleted. 
The court has to evaluate and balance the conflicting interests (full disclosure 
required by the shareholders compared to the confidentiality of trade secrets) 
and to decide whether the report has to be amended.1111 It is noteworthy that 
the applicant(s) will neither receive a copy of the original report nor be in-
formed about objections of the corporation.

As soon as the report has been amended, it will be sent to the corporation and 
the applicant(s). Both, but particularly the applicant(s), may respond to the 
report. In addition, within the scope of the original examination instruction of 
the court, supplementary questions may be asked. This might require the spe-
cial auditor to engage in additional audit activities.1112

––––––––––––––
1108 Art. 697c OR. Regarding the appointment, instruction, qualification, and au-
dit activities of the special auditor, see generally BÖCKLI, § 16, notes 52 ff.; VON 
DER CRONE, § 8, notes 134 ff.; FORSTMOSER/MEIER-HAYOZ/NOBEL, § 35, notes 
51 ff. See also the comments to art. 697c and art. 697d OR in BSK OR II-WE-
BER.
1109 Art. 697e para. 1 OR.
1110 BÖCKLI, §16, note 73; VON DER CRONE, § 8, note143.
1111 Art. 697e para. 2 OR. See generally BÖCKLI, § 16, notes 69 f.; BSK OR II-
WEBER, art. 697e notes 6 ff.
1112 Art. 697e para. 2 OR. BÖCKLI, § 16, note 72; BSK OR II-WEBER, art. 697e 
note 9; VON DER CRONE, § 8, notes 149 f.; FORSTMOSER/MEIER-HAYOZ/NOBEL, 
§ 35, notes 90 ff.
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Thereafter, the finalized report together with all responses will be sent to the 
corporation for presentation at a general meeting.1113 The board has neither to 
call for an extraordinary general meeting, nor to put it on the agenda as sepa-
rate item, nor to publish the report. It only has to present the report and, upon 
request of a shareholder, send a copy of the report and the responses to this 
shareholder.1114

Although the entire audit is expected to be completed within reasonable time, 
ideally within one year in order to present the report at the general meeting 
immediately following the one that decided on the request, depending on the 
circumstances, the completion of the process could take longer or even several 
years. Hence, although a special audit could provide the relevant information, 
the shareholder(s) might not obtain it within reasonable time.1115

3.4 Orientation about the Organization (art. 716b para. 2 OR)

Besides this general information framework, shareholders may request infor-
mation about the organization of the business management and the organiza-
tional regulations.1116 The board has to provide the relevant information if the 
shareholder has an interest in the disclosure that is worth protecting. According 
to the majority in the academic literature, such interest would have to be af-
firmed in any case unless the exercise of the right qualified as manifest abuse. 
Compared to the right to information according to art. 697 para. 1 OR, this 
information right can be exercised at any time.1117

The board is only required to provide written information about the current 
organization and the persons holding the respective positions, but it does not 
have to disclose the organizational regulations themselves.1118

––––––––––––––
1113 Art. 697f para. 1 OR.
1114 Art. 697f para. 2 OR. See generally BÖCKLI, § 16, notes 78 ff.; BSK OR II-
WEBER, art. 697f notes 1 ff.; VON DER CRONE, § 8, notes151 f.; FORST-
MOSER/MEIER-HAYOZ/NOBEL, § 35, notes 100 ff.
1115 BÖCKLI, § 16, note 78; VON DER CRONE, § 8, note 139.
1116 Art. 716b para. 2 OR.
1117 See generally BÖCKLI, § 13, notes 333 ff.; BSK OR II-WATTER/ROTH PEL-

LANDA, art. 716b notes 27 ff.; HORBER (1995b), notes 337 ff.
1118 BÖCKLI, § 13, note 333; BSK OR II-WATTER/ROTH PELLANDA, art. 716b 
note 29.
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3.5 Conclusion and Recommendations

In general, compared to partnerships, the law does not only grant shareholders 
inspection rights, but also rights to request information from the corporation. 
Since these rights are granted in principle, an impact investor would only have 
to negotiate for clarifications, if at all.

Besides the annual report, the right to information and inspection according to 
art. 697 OR might be the most important remedy for an impact investor to 
obtain information. Even if the investor had no representative on the board of 
directors, they would allow the investor to obtain a lot of information. The 
right to instigate a special audit has already limited practical relevance and 
presumably does not provide any particular benefit for impact investors.1119

For example, since the corporation is not legally required to account for the 
impact it generated and, therefore, the shareholder did not receive any infor-
mation thereon upon request, a special audit could not produce this infor-
mation either. However, in order to avoid the costs of a special audit, which in 
most cases would have to be borne by the corporation,1120 the board is incen-
tivized to provide sufficient information upon request of a shareholder based 
on art. 697 para. 1 OR if and to the extent available.1121 The practical relevance 
of the right to information on the organization according to art. 716b para. 2 
OR has always been very limited, particularly since the same information can 
be obtained based on art. 697 para. 1 OR, or the organizational regulations 
could be inspected as per art. 697 para. 3 OR.1122

Again, the legal framework probably does not ensure that the impact investor 
receives information as frequent and as detailed as required in order to super-
vise the management.1123 The annual report provides information only annu-
ally, and the right to information may only be exercised at the general meeting. 
Every other provision of information is voluntary. Always exercising the right 

––––––––––––––
1119 Regarding the practical relevance of the right to instigate a special audit, see 
generally BÖCKLI, § 16, notes 15 f.; VON DER CRONE, § 8, notes 157 ff.; FORST-
MOSER/MEIER-HAYOZ/NOBEL, § 35, notes 112 ff.
1120 See art. 697g OR.
1121 See instead of many and with further references VON DER CRONE, § 8, note 
152.
1122 BÖCKLI, § 13, note 335; see already HORBER (1995b), note 340.
1123 See supra note 655.
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to inspection would be very cumbersome and associated with costs and time 
efforts. Hence, a more frequent reporting would be required.1124

In addition, as far as the impact generated or the consideration of other stake-
holders’ interests is concerned, due to the financial focus, the annual report 
would provide little information thereon, particularly in case the directors did 
not produce a management report.1125 The only remedy available to get infor-
mation thereon would be the right to information according to art. 697 para. 1 
OR. However, since the law does not require directors to measure the impact 
the corporation caused, the information presumably would not even be avail-
able. If a shareholder requested information on the impact at the general meet-
ing, the board would not necessarily be in a position to answer these questions. 
This clearly indicates that the legal reporting framework does not permit the 
impact investor to measure the impact generated.

Therefore, in order to receive information on the social or ecological impact 
generated by the company and, in general, more frequently, the impact inves-
tor would have to negotiate for additional information rights. These infor-
mation rights would have to be implemented in the shareholders’ agreement.

First, the corporation would have to undertake to measure the overall and the 
particularly intended impact of the company and to furnish the impact investor 
with information thereon. Since a coherent impact reporting framework has 
not emerged yet,1126 the parties would have to agree on the application of one 
of the existing reporting systems or to develop their own system. Considering 
that the development of a separate reporting system would be very costly and 
time consuming, it is recommended to apply one of the existing frameworks. 
Similar to partnerships, the reporting system has to consider the company’s 
size, its business activities, etc. in order to avoid too-extensive reporting obli-
gations.1127

––––––––––––––
1124 Regarding the insufficiency of these information rights for investors of pri-
vate equity or venture capital investments, see generally FRICK, note 1361.
1125 Regarding similar concerns of partners in a partnership, see supra note 664.
1126 See supra note 32 and footnote 99.
1127 See supra note 675.
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Second, besides the annual report, the investor should be entitled to receive 
monthly or quarterly (unaudited) management accounts and reports on the cor-
poration’s impact.

When providing this information to the impact investor, the board would al-
ways have to consider the corporation’s interests and to treat shareholders 
equally. On the one hand, the duty of loyalty requires directors to keep trade 
secrets of the company confidential.1128 This applies both to secrets to be kept 
confidential due to a respective agreement with third parties and to the com-
pany’s own secrets. While the first may only be disclosed if and to the extent 
permitted by the agreement with the third party, the second may be disclosed 
unless the interests of the corporation advocate against a disclosure. The board 
has to balance the interests of the corporation and the interest of the sharehold-
ers.1129 Among others, having signed a confidentiality undertaking, which 
could also be implemented in the shareholders’ agreement, would support a 
disclosure to the shareholders (and the impact investor).1130

On the other hand, the duty to treat all shareholders equally according to art. 
717 para. 2 OR would require the directors to distribute the same information 
to all shareholders concurrently, unless objective reasons justified a deviation. 
There is a dispute in the academic literature about whether the duty to treat 
shareholders equally with regard to the provision of information is an absolute 
or a relative duty. HUGUENIN argued that as far as information rights are con-
cerned, the board has to treat all shareholders absolutely equally.1131 The pre-
dominant opinion in the literature supported an unequal treatment if and to the 
extent justified by objective reasons. BÖCKLI emphasized that if the board had 
to treat all shareholders absolutely equally, it would not be permissible to pro-
vide information to the shareholders at the general meeting unless all share-
holders were present. Further arguments put forward in favour of a relative 

––––––––––––––
1128 See supra notes 628, 696, and 700.
1129 FORSTMOSER/MEIER-HAYOZ/NOBEL, § 40, notes 176 f. See further BSK OR
II-WEBER, art. 697 notes 9 ff.
1130 See generally and particularly with regard to other arguments that support a 
disclosure, FRICK, notes 1366 and 1369.
1131 HUGUENIN (1994), 244; KUNZ (2001), § 8, notes 77 ff. FORSTMOSER/MEIER-
HAYOZ/NOBEL, § 39, note 68, deem differences in the provision of information 
at least problematic. Similar FORSTMOSER (1997), 106 ff. Also critical and with 
further references BSK OR II-WEBER, art. 697 note 6.
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duty of equal treatment include the relativity of the duty of equal treatment in 
general, the increased demand for information of significant shareholders or 
holding companies that actively engage with the company, differences be-
tween legally required and voluntarily provided information, differences be-
tween shareholders that are board members as well and others, and even a ref-
erence to a certain convention in Switzerland.1132

Without going into the details of the discussion since it would go beyond the 
scope of this research, in my opinion, a limited number of objective reasons 
could justify an unequal treatment of shareholders. On the one hand, special 
agreements between a company and its shareholders that (i) result in some sort 
of duty of loyalty of these shareholders or (ii) prevent the shareholders from 
obtaining any benefits would justify a privileged provision of information to 
those shareholders.1133 However, quantitative elements alone, e.g. the number 
of shares held by a shareholder, could never justify a privileged provision of 
information.1134 On the other hand, an unequal distribution of information 
would be justified if all shareholders agreed to the unequal treatment. Hence, 
it is recommended that the information privileges of an impact investor be in-
cluded in a shareholders’ agreement signed by all shareholders and the corpo-
ration.

4. Limited Liability Companies

The information rights granted to company members are stated in art. 801a f. 
OR. Compared to shareholders, company members are subject to a duty of 
loyalty toward the company and, if foreseen in the articles, a prohibition of 
competition.1135 Due to this significant difference to shareholders, the infor-
mation rights of company members may be compared to the ones of a corpo-
ration’s member of the board rather than with the ones of a shareholder.1136

––––––––––––––
1132 See e.g. and each with further references BÖCKLI, §13, notes 694 ff.; DAENI-

KER/DETTWILER, 25 f.; FRICK, note 1370; HORBER (1995b), notes 865 and 877 
ff.
1133 FORSTMOSER (1997), 107 f. See even KUNZ (2001), § 8, note 79 and footnote 
276.
1134 KUNZ (2001), § 8, notes 39 ff. and footnote 275.
1135 Art. 803 OR. As to the situation in corporations, see supra note 690.
1136 Report 2002, 3202. See generally BSK OR II-WEBER, art. 802 note 2.
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4.1 Automatic Provision of the Annual Report (art. 801a OR)

Similar to corporations, limited liability companies must make available the 
annual report and the audit report to the company members. A significant dif-
ference, however, is the obligation to send the reports to the company members 
at the latest together with the invitation to the general meeting instead of mak-
ing it available for inspection only.1137

The company members may request that they be sent a copy of the approved 
annual report after the general meeting.1138 This corresponds to the entitlement 
of shareholders according to art. 696 para. 3 OR.

As to the content of the annual report and the financial statements, reference 
may be made to the remarks made above.1139

4.2 Right to Information and Inspection (art. 802 OR)

a Right to Information

Art. 802 para. 1 OR entitles each company member to request information 
from the managing directors. This right to information differs significantly 
from the one granted to shareholders in corporations according to art. 697 para. 
1 and 2 OR.1140

On the one hand, while a shareholder may only obtain information that is rel-
evant to the exercise of its membership rights, a company member may obtain 
information on any company matter.1141 On the other hand, company members 
may request information at any time, not only at general meetings.1142

The managing directors have to ensure that information is provided in appro-
priate form and substance and in a timely manner. Among others, they may 

––––––––––––––
1137 Art. 801a para. 1 OR. See generally and with further references BSK OR II-
WEBER, art. 801a notes 2 f.
1138 Art. 801a para. 2 OR.
1139 See supra notes 690 and 692.
1140 Regarding the right to information of shareholders, see supra notes 694 ff.
1141 Art. 802 para. 1 OR. BSK OR II-WEBER, art. 802 note 5; FORST-

MOSER/PEYER/SCHOTT, footnote 102; HANDSCHIN/TRUNIGER, § 13, note 61.
1142 Report 2002, 3202. See further the literature cited in supra footnote 1141.
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call a general meeting and provide the information orally at the meeting, in 
writing, or by email.1143

Art. 802 para. 3 OR authorizes the managing directors to refuse to provide 
information in case there are reasonable grounds to assume that the company 
member will use the information to the disadvantage of the company. Essen-
tially, there must be some evidence that the company member will probably 
violate its duty of loyalty according to art. 803 para. 1 and 2 OR. Although the 
managing directors may only refuse to provide information to the extent nec-
essary to protect the interests of the company, but would have to provide any 
other information, the law grants the managing directors significant discretion. 
If the request for information was denied, the company members could de-
mand that a general meeting be called and decide on the request. If the request 
were denied once again, according to art. 802 para. 4 OR, the relevant com-
pany members could apply to the court for access to the requested infor-
mation.1144

The lawmaker emphasized that the managing directors have to treat all com-
pany members equally when providing information and that therefore, infor-
mation that is relevant to all company members has to be provided to all.1145

b Right to Inspection

According to art. 802 para. 2 OR, every company member is entitled to be 
granted access to the company’s books and files and to inspect them. The sub-
ject of inspection, i.e. the books and files, has to be interpreted broadly and 
includes all books, records, documents, minutes, contracts, and correspond-
ence of the company.1146

The right to inspection is subject to two restrictions only. First, insight in cor-
porate documents may be denied if there is evidence that the company member 

––––––––––––––
1143 Report 2002, 3202. BSK OR II-WEBER, art. 802 note 6; HAND-

SCHIN/TRUNIGER, § 13, note 61; SIFFERT/FISCHER/PETRIN, art. 802 note 5.
1144 See generally BSK OR II-WEBER, art. 802 notes 12 f.; SIFFERT/FISCHER/PE-

TRIN, art. 802 notes 9 ff.
1145 Report 2002, 3202.
1146 See generally and each with further references BSK OR II-WEBER, art. 802 
notes 7 and 10 f.; SIFFERT/FISCHER/PETRIN, art. 802 note 7.
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will probably violate its duty of loyalty and use the information obtained to 
the disadvantage of the company.1147

Second, contrary to the right to information, where the company has not 
waived to conduct a limited audit and has elected auditors, a company member 
would be entitled to inspect the corporate documents only if it credibly demon-
strated a legitimate interest.1148

c No Right to Instigate a Special Audit

The law on limited liability companies does not provide for a right to instigate 
a special audit in analogy to art. 697a ff. OR. However, it remains possible to 
grant shareholders such right in the articles of association. The articles could 
either provide a separate framework or simply refer to the provisions on the 
shareholders’ right to instigate a special audit.1149

4.3 Conclusion and Recommendations

In summary, it may be held that without being involved in the management of 
the business, company members have better access to information than share-
holders have in a corporation. This is particularly due to the closer personal 
relationship and the duty of loyalty toward the company.1150 The fact that com-
pany members are not granted a right to instigate a special audit analogous to 
art. 697a ff. OR does not change anything on this assessment. As we saw ear-
lier, the special audit has had little practical relevance.1151 Therefore, and con-
sidering the lack of availability of the relevant information, it is not recom-
mended to insist on the inclusion of a right to instigate a special audit in a 
limited liability company’s articles.

––––––––––––––
1147 Art. 802 para. 3 OR. See supra note 737.
1148 Art. 802 para. 2 OR second sentence. See generally BSK OR II-WEBER, art. 
802 notes 8 f.; SIFFERT/FISCHER/PETRIN, art. 802 note 8.
1149 See generally HANDSCHIN/TRUNIGER, § 14, notes 144 f. See also FORST-

MOSER/PEYER/SCHOTT, note 73.
1150 Report 2002, 3202. See further instead of many BSK OR II-Weber, art. 802 
note 2.
1151 See supra note 721 and the literature cited in footnote 1119.
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Besides that, the legal framework on a limited liability company’s reporting 
system shares the inadequacies of a corporation’s reporting system as dis-
cussed earlier. The annual reports as well as the financial statements have to 
be produced and circulated among the company members only once every 
year, which is not frequent enough to satisfy an impact investor’s need for 
financial information. Moreover, the law does not require the managing direc-
tors to measure the impact of the company and to report on it or on the consid-
eration of stakeholders’ interests.1152 Considering that the information would 
simply not be available, it would not be obtainable with a special audit either.

As to the structuring recommendations, due to the similar inadequacies, refer-
ence may be made to the recommendations regarding a corporation.1153 It is 
noteworthy that the duty of loyalty of company members according to art. 803 
para. 1 and 2 OR allows for the provision and disclosure of more information 
than the members of the board of directors could disclose. Since shareholders 
do not have a duty of loyalty, the board’s duty of loyalty according to art. 717 
para. 1 OR requires it to keep the corporation’s trade secrets confidential un-
less the respective shareholder submits to a confidentiality arrangement.1154

Company members are required to keep the company’s trade secrets confiden-
tial anyway and therefore, a disclosure of information to them by the managing 
directors is less problematic, even if the company members do not sign a con-
fidentiality undertaking.1155

However, the managing directors are always required to treat company mem-
bers equally in comparable circumstances.1156 This duty is identical to the one 
of board of directors, and the remarks related thereto apply to managing direc-
tors mutatis mutandis.1157

5. Conclusions 

The discussion above showed several things. First, neither legal framework 
requires directors or managing partners to report on the ecological and social 

––––––––––––––
1152 See generally supra notes 722 f.
1153 See supra notes 724 ff.
1154 See supra note 727.
1155 Art. 803 para. 1 OR.
1156 Art. 813 OR.
1157 See supra notes 728 ff.
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impact of the company or on the consideration of third-party stakeholders’ in-
terests in the decision-making process. In any case, directors or managing part-
ners would have to be obliged to do so.

Second, it may be held that the law grants more reporting and information 
rights to the members of a corporation, a partnership limited by shares, and a 
limited liability company than to the non-managing partners of partnerships. 
A particular reason for this is the fact that the law presumes a much higher 
involvement of the partners in the management of the partnership’s business 
than of members of other corporate forms. The legally granted reporting and 
information rights therefore advocate in favour of an investment in one of the 
legal entities rather than in a partnership.

VIII. Exit Strategies

1. Introduction

For traditional private equity and venture capital investors, it is of the utmost 
importance to have exit opportunities available in order to liquidate their in-
vestments after a predetermined time.1158 Due to the similarities between im-
pact investments and private equity/venture capital, this is expected to apply 
mutatis mutandis to impact investors.1159

The exit opportunities available to private equity/venture capital investors in-
clude: (i) sale of the entire company to a third-party buyer (“Trade Sale”), (ii) 
sale and transfer of the investor’s stake to a third-party buyer (“Secondary 
Sale”), (iii) sale and transfer of the investor’s stake back to the company 
(“Company Buy-Back”) or to other members, (iv) an initial public offering 
(“IPO”), and (v) dissolution and liquidation of the company (“Liquidation” or 
“Write Off”).1160

Which one of these exit options will be available and most beneficial for the 
impact investor at the time it intends to liquidate its investment depends on 
many circumstances, mostly economic ones. For example, regardless of how 

––––––––––––––
1158 Regarding the importance of exit opportunities, see supra notes 142 ff.
1159 As to the similarities between impact investments and private equity/venture 
capital, see supra notes 22 ff.
1160 See supra note 143 and the literature cited in note 212.
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successful and promising a company was, an IPO at a time of an economic 
downturn might not generate sufficient proceeds for an investor to liquidate its
investment with a profit.1161 A Trade Sale requires that a potential buyer valu-
ate the company high enough that the price paid allows a successful exit of the 
investor. In the following, these non-legal factors will not be discussed at all 
or only superficially.

As we saw earlier, and as far as legal aspects are concerned, the exit options 
that involve a transfer of the membership to third parties (i.e. Trade Sales and 
Secondary Sales) or other members essentially depend on the transferability 
of the membership. The discussion of the transferability in Section IV of this 
chapter shall not be repeated here. The remarks will be limited to legal aspects 
that have not been covered yet.

In addition, the distribution of the liquidation proceeds has already been dis-
cussed as well.1162 If and to what extent the impact investor may initiate and 
influence or even determine the resolution on a voluntary dissolution depends 
on the participation rights granted to the investor.1163 Hence, the dissolution 
and liquidation as exit option will not be discussed in the following.

Finally, besides the BEHG, the Finfrag and other laws on financial markets 
that are intended to be implemented, every IPO is subject to the rules and reg-
ulations of the stock exchange at which the securities of the company are in-
tended to be listed. The discussion of the availability and feasibility of an IPO 
as exit option will be based on the listing regulations of the SIX Swiss Ex-
change in Zurich. Every reference to “stock exchange” shall mean the SIX 
Swiss Exchange.

––––––––––––––
1161 Regarding the influence of market conditions on IPOs, see generally RA-

JAN/SERVAES, 437 ff.
1162 See supra notes 388 ff.
1163 Regarding participation rights, see generally supra notes 436 ff.
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2. Partnerships

2.1 Initial Public Offering

According to art. 9 para. 1 in connection with art. 17 para. 1 KR, only securities 
can be listed on the stock exchange. As discussed in connection with cooper-
atives, these must be securities in the sense of art. 2 sub-para. b Finfrag.1164

These securities must be able to be traded on a large scale.

Although partnerships theoretically could be listed on the stock exchange,1165

their personal structure precludes them from issuing securities within the 
meaning of this definition that represent the membership of the partners.1166

Hence, an IPO is no viable exit option for an impact investor in a partnership.

2.2 Trade Sale

In a Trade Sale, the entire company is sold to a (strategic or financial) investor, 
usually by way of transferring all membership rights or at least a controlling 
majority to the purchaser.1167 Due to the personal structure of partnerships that 
commonly requires unanimity among all partners unless majority votes are 
agreed,1168 a potential buyer would necessarily have to acquire all stakes in the 
partnership. In this case, the partnership would cease to be a partnership, and 
all its assets would become the property of the buyer. Since partnerships do 
not have their own legal personality and all partners jointly own the assets,1169

in this case, selling the company is rather an asset sale than a transfer of stakes
in the partnership.

If the buyer did not acquire the entire company, i.e. all assets, it would only 
acquire a majority if the partnership agreement provided for majority votes 

––––––––––––––
1164 See supra note 330.
1165 See HUBER/HODEL/STAUB GIEROW, art. 6 notes 4 ff.
1166 See generally SHK LISTING RULES-GIGER, art. 10 note 5. See also HU-

BER/HODEL/STAUB GIEROW, art. 12 note 2; ZBINDEN, 34 f.
1167 Instead of many and with further references, see FRICK, note 1202.
1168 Regarding participation rights of partners in general, see supra notes 439 ff.
1169 See supra notes 297 ff.
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based on principles other than one vote per capita.1170 If each partner had one 
vote, for example, buying the stake of four, five, or even six out of seven part-
ners would not render the purchaser the position of a majority stakeholder 
since the acquisition of several stakes by one person would reduce the number 
of partners to four or even two, out of which the buyer would have one vote. 
Even if the majority depended on other criteria than one vote per capita,1171

the impact investor would face several other legal issues.

First, as far as general and limited partnerships are concerned, the law imposes 
restrictions on potential buyers. According to art. 552 para. 1 OR, only indi-
viduals may become partner in a general partnership. As to limited partner-
ships, persons other than individuals, i.e. partnerships or legal entities, may 
only become limited partners according to art. 594 para. 2 OR. This might 
significantly restrict or even make it impossible to sell a controlling majority 
to a potential buyer being a legal entity. In any case, the fact that acceding 
partners become liable even for debts that predated their accession, i.e. for 
debts on which the acquirers have not had any influence at all, 1172 makes it 
difficult to find buyers that are willing to accept this liability.

Second, since several or even all partners sell their stake in the partnership, the 
proceeds of the sale would be split among all of these partners pro rata to their 
stakes.1173 Depending on the purchase price agreed to by the potential buyer 
and the selling partners, the amount dedicated for the impact investor might 
not be sufficient to repay its investment amount plus a profit. In order to ensure 
that the impact investor would receive such an amount, the partnership agree-
ment would have to provide for a preferred distribution of the sale proceeds to 
it. The simplest way to ensure this would be to apply the distribution mecha-
nism in case of a liquidation of the company to the distribution of sale proceeds 
as well.1174

––––––––––––––
1170 Regarding other potential criteria to determine the majority, see supra note 
443.
1171 This research proposed the determination of the majority according to the 
partners’ contributions (see supra note 446).
1172 Art. 569 para. 1 and art. 612 para. 1 OR.
1173 See with regard to sales of corporations FRICK, note 1223.
1174 Regarding a preferential distribution of liquidation proceeds to an investor, 
see supra notes 398.
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Third, unless the impact investor had a controlling majority itself, it would 
depend on other partners being willing to sell their stakes as well to complete 
a Trade Sale. However, other partners (especially the original founders) might 
have conflicting interests1175 and do not necessarily want to sell their stake or 
even the company. By simply refusing to sell their stake, other partners may 
prevent the completion of a Trade Sale. Due to a lack of a legal obligation to 
sell their stakes in certain situations, the impact investor would have no ability 
to enforce a sale of the company or its assets. Hence, it would be recommend-
able to include an entitlement of the investor in the partnership agreement to 
require that other partners sell their stakes at the same terms and conditions as 
the investor upon its request (“drag-along right”).1176

In addition, since impact investors will not intend to acquire a controlling ma-
jority stake in a company, it is recommendable to include a co-sale right (“tag-
along right”) that entitles the investor to sell its stake together with the selling 
majority.1177

In summary, having said this, it becomes apparent that a Trade Sale of a part-
nership is very difficult. Legal restrictions on who may become a partner in a 
partnership and provisions on the liability of acceding partners limit the group 
of potential buyers. In addition, selling a controlling majority without selling 
the entire company heavily depends on the agreement regarding majority votes 
and the respective requirements. If the stakes of several partners representing 
a majority in partner assemblies ceased to form a majority when transferred to 
one person, the acquisition of these stakes would not render the purchaser the 
required controlling position.

––––––––––––––
1175 As to the occurrence of conflicting interests, see supra notes 146 ff.
1176 Regarding the structuring of such drag-along right with regard to corpora-
tions, see generally FRICK, notes 1207 ff.; GRONER, 349 ff.; KÜHNI, 195 ff.; VON 
SALIS-LÜTOLF, notes 1205 ff.
1177 Regarding the structuring of such tag-along right with regard to corporations, 
see generally FRICK, notes, 1234 ff.; GRONER, 344 ff.; KÜHNI, 186 ff.; VON 
SALIS-LÜTOLF, notes 1151 ff. As to the intention of impact investors not to ac-
quire a controlling majority, see supra note 140.
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2.3 Secondary Sale

In addition to the restricted transferability of a partnership membership,1178 the 
investor is also limited in its options to find potential buyers. Again, art. 552 
para. 1 OR excludes every person or entity other than an individual from be-
coming a partner of a general partnership. In addition, the same are precluded 
from becoming general partners in a limited partnership.1179 The capacities as 
a general partner in such partnership may only be transferred to individuals. 
The fact that new partners are also liable for company debts that existed prior 
to their accession adds to the difficulty of finding a buyer.1180 Although the 
acceding partner could agree with the selling partner that the latter reimburses 
the former in case it were held liable for any such debt, the acceding partner 
would bear the risk of insolvency of the selling partner. In order to be willing 
to bear this risk, the buyer would ask for a reduction of the purchase price. 
Hence, Secondary Sales of stakes in a partnership do not seem to be viable exit 
options. 

2.4 (Company) Buy-Back

Liquidating an investment by way of Buy-Back means that an (impact) inves-
tor sells its stake in a company, not to third parties, but to either the other 
company members or the company itself. In order to be able to enforce this 
exit option, an investor needs to be entitled to sell its stake to any of these.1181

Partners of partnerships do not have a legal right to resign as partner or to sell 
their stake to the company or the other partners.1182 If a partner wanted to 
leave, it would have to provide a notice of termination of the partnership, upon 
which the partnership is dissolved and enters into liquidation.1183 In order to 
avoid the dissolution caused by one partner’s request to leave the partnership, 

––––––––––––––
1178 See supra notes 494 ff.
1179 Art. 594 para. 2 OR.
1180 Art. 569 para. 1 and art. 612 para. 1 OR.
1181 See generally FRICK, note 1267.
1182 BSK OR II-STAEHELIN, art. 545/546 note 5; VON STEIGER, 414.
1183 Art. 545 para. 1 sub-para. 6 and art. 546 OR. According to art. 574 para. 1 
and art. 619 para. 1 OR, the same applies to general and limited partnerships.
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the partners may agree that the partnership is continued without the leaving 
member.1184

If the partnership is continued, the leaving partner is entitled to a compensation 
payment. Unless the partners have already agreed on the amount or at least on 
how this compensation is to be determined in the partnership agreement or any 
other agreement, the court would have to determine the amount. In this case, 
the amount is determined based on a going concern valuation (Fortführung-
swert) of the partnership’s assets or on the liquidation values (Liquidation-
swert), whichever results in a higher compensation.1185

Despite this seemingly beneficial framework from the perspective of an impact 
investor, it is recommended to include detailed provisions regarding the resig-
nation and the compensation in the partnership agreement. First, the continu-
ation of the partnership without the leaving partner should be explicitly stated 
in the agreement. Relying on the agreement among the other partners to con-
tinue the partnership upon notice of termination of the investor may result in 
unintended negative consequences.

Second, the calculation of the compensation should be included as well. In a 
first step, the partnership’s assets should be evaluated based on either the going 
concern values or the liquidation values, whichever are higher. In a second 
step, the investor should be entitled to compensation equal to a share in the 
company’s value pro rata to its contribution, but at least equal to its invest-
ment.

––––––––––––––
1184 See explicitly with regard to general partnerships, art. 576 OR. See further 
BEK-FELLMANN/MÜLLER, art. 542 note 16; BSK OR II-STAEHELIN, art. 545/546 
note 5 and art. 619 note 4; MEIER-HAYOZ/FORSTMOSER, § 12, note 93; VON STEI-
GER, 413 f.
1185 Art. 580 para. 1 and 2 OR. See generally BSK OR II-STAEHELIN, art. 
545/546 note 7, art. 580 notes 1 f. and 4, and art. 619 note 4; BEK-FELL-
MANN/MÜLLER, art. 542 notes 174 ff.; MEIER-HAYOZ/FORSTMOSER, § 12, note 
96, and § 13, note 91; VON STEIGER, 418 ff. and 554 ff.; ZK-HANDSCHIN/CHOU, 
art. 580 notes 1 and 11 ff.; ZK-HANDSCHIN/VONZUN, art. 545-547 notes 191 ff.
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The compensation is a company debt for which the remaining partners will be 
(primarily or subsequently) jointly and severally liable.1186 However, in order 
to protect themselves, the remaining partners are expected to use the partner-
ship’s assets first to pay out the compensation. Depending on the liquidity 
available, the partnership could be forced to sell assets unless the partners are 
willing to provide the difference themselves. Hence, the resignation and com-
pensation entitlement of the investor could put the partnership at risk.

3. Corporations 

Considering that traditional venture capital and private equity investors have 
focused on the corporation as potential investment target,1187 the exit options 
available to investors in a corporation have already received lots of attention. 
This extensive discussion shall not be repeated herein. The following remarks 
will only highlight the particularities with regard to impact investments.

3.1 Initial Public Offering

Considering the great number of corporations listed at the SIX Swiss Ex-
change, it is needless to elaborate on the possibility to list shares in a corpora-
tion on a stock exchange.1188 In general, the listing of existing shares in a cor-
poration (“Secondary Offering”) provides many advantages, but also comes 
with some disadvantages.1189 As far as impact investments are concerned, one 
of them is that transfer restrictions in the articles as proposed earlier1190 cannot 
be upheld after the listing. According to art. 685d para. 1 OR, the acquirer of 
listed shares can only be rejected as shareholder of the company if the articles 

––––––––––––––
1186 See instead of many BEK-FELLMANN/MÜLLER, art. 542 note 176; BSK OR
II-STAEHELIN, art. 580 note 3 and art. 619 note 4; ZK-HANDSCHIN/VONZUN, art. 
545-547 note 191.
1187 FRICK, notes 28 f.; GRONER, 24 f.
1188 Regarding the IPO as exit option, see generally and with further references 
TRIPPEL (2012), 159 ff. See further FRICK, 1176 ff.
1189 See instead of many and with further references FRICK, notes 1179; TRIPPEL 

(2012), 198 f. The exit of the impact investor could only be effected by way of a 
Secondary Offering. In a Primary Offering, i.e. the listing of new shares issued in 
connection with a capital increase, all existing shareholders would keep their 
shares (FRICK, note 1178).
1190 See supra note 525.
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provide for a proportional limit of shares a person may acquire. Other transfer 
restrictions are not permissible. Hence, it may no longer be guaranteed that 
every shareholder supports the company’s double mission.

An impact investor could only force the listing of a corporation’s shares if it
owned a majority of the voting rights and controlled the board at the same 
time.1191 However, considering that impact investors will not acquire a major-
ity stake in order not to assume management control,1192 it will control neither 
body. Hence, the impact investor would require a contractual registration right. 
Several reasons advocate in favour of a registration right toward the other 
shareholders and not toward the company. If the general meeting were respon-
sible to decide on an IPO based on a competence delegation in the articles,1193

an undertaking of the company to list its shares on a stock exchange upon re-
quest of the investor would be void. If the board were responsible based on 
art. 716 para. 1 OR, in order not to become liable for damages toward other 
shareholders, the board could only resolve the listing if it complied with its 
duties according to art. 717 OR since all shares of the same category would 
have to be listed simultaneously.1194 Compared thereto, in case the impact in-
vestor had a registration right toward the other shareholders, this would require 
them either to support the listing in the general meeting or to procure that their 
board representative supports it. This would apply regardless of whether the 
board or the general meeting were competent to decide on the listing.

It is noteworthy that the impact investor probably will not be able to sell its
shares through the stock exchange immediately following the listing. In order 
to avoid an excess supply, all or at least key shareholders whose shares are to 

––––––––––––––
1191 FRICK, note 1186; GRONER, 354.
1192 Regarding the intention not to assume management control, see supra note 
140.
1193 Otherwise, the board would be responsible due to art. 716 para. 1 OR.
1194 See art. 18 KR. Considering that any preferential or voting shares will usu-
ally be converted into common shares prior to an IPO (see FRICK, note 1197; 
TRIPPEL (2012), 220 ff.), this would apply to all common shares after the conver-
sion of the impact investor’s preferred shares. Regarding the competence to re-
solve the listing, see generally FRICK, notes 1188 ff. GRONER, 355 f.; TRIPPEL 
(2012), 202 f.
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be listed are usually required to undertake not to sell their shares within a cer-
tain period following the IPO (“Lock-Up”).1195 However, since these transfer 
restrictions are very common, the underwriter would request them anyway re-
gardless of whether the investor was an impact investor or a traditional venture 
capital or private equity investor.

As already mentioned before, the shareholders’ agreement should ensure that 
any proceeds of the IPO be distributed in accordance with the provisions on 
the distribution of dividends and liquidation proceeds.1196

3.2 Trade Sale

Compared to Trade Sales of partnerships, far fewer restrictions apply to a sale 
of a corporation.1197 First, the law does not contain any restrictions with regard 
to the capacity of a shareholder. A shareholder could be an individual, a part-
nership, or a legal entity, which opens up the group of potential buyers signif-
icantly. This allows an impact investor to search the market for a buyer with a 
similar mindset, i.e. a buyer that is willing to maintain the double mission of 
the corporation. Second, if a buyer only acquired a majority of the voting rights 
instead of the entire company, the buyer would retain this majority, even if 
acquired from a numerical minority of all shareholders.1198

Other problems associated with a Trade Sale are similar to partnerships. In 
particular, considering that the impact investor will not acquire a majority 
stake in a corporation,1199 it will always depend on (all) other shareholders to 
complete a Trade Sale. Hence, it is recommended to include a drag-along and 
a tag-along right in the shareholders’ agreement.1200

––––––––––––––
1195 See generally DAENIKER (2002), 191 f.; FRICK, 1198 ff.; VON SALIS-LÜTOLF, 
1256.
1196 See supra notes 431 f.
1197 Regarding a Trade Sale as exit option, see generally and each with further 
references GERICKE (2012), 143 ff.; FRICK, 1202 ff.
1198 Compare generally supra notes 758 ff. Regarding a definition of the term 
“Trade Sale”, see supra note 757.
1199 See supra note 140.
1200 See supra notes 761 f. Regarding the structuring of a drag-along and a tag-
along right, see generally the literature cited supra footnotes 1176 and 1177.
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Again, the sales proceeds would have to be distributed in accordance with the 
provisions on the dividends or liquidation proceeds distribution in the share-
holders agreement.1201

3.3 Secondary Sale

In a Secondary Sale, only the (impact) investor sells its shares in a corporation 
to a third party.1202 This transfer would be subject to the transfer restrictions 
set forth in the articles and the shareholders’ agreement.1203

As already mentioned earlier, transfer restrictions in the articles that intend to 
ensure that acquirers of shares are accepted as shareholders only if they sup-
port the company’s double mission de facto do not restrict the impact investor 
in selling its shares.1204 An impact investor wants to ensure that the company 
continues to generate an impact even after its exit.1205 In order to maintain the 
company’s double mission, at any time, a majority of the corporation’s share-
holders must support this mission, otherwise they could drop it and focus on 
financial profits only. By selling its shares to a potential buyer that shares its
double intention, the impact investor ensures that at least its successor remains 
committed. From the impact investor’s point of view, the transfer restrictions 
in the articles only prescribe the obvious.

The sale of the investor’s shares will have to comply with all other transfer 
restrictions set forth in the articles and in the shareholders’ agreement. Con-
sidering that the restrictions in the shareholders’ agreement intend to ensure 
that other shareholders can prevent a transfer to an undesired acquirer by pur-
chasing the shares themselves, the impact investor could sell its shares in any 
case. 

––––––––––––––
1201 See supra notes 431 f.
1202 Regarding the definition of a Secondary Sale and its feasibility as an exit op-
tion, see generally and with further references FRICK, notes 1253 ff.
1203 See supra notes 524 ff.
1204 See supra note 525.
1205 See supra note 145.
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When structuring the tag-along right in the shareholders’ agreement, the in-
vestor would have to ensure that a sale of its shares to a third party does not 
trigger a tag-along right.1206

3.4 (Company) Buy-Back

The law does not entitle shareholders to resign and to sell their shares to the 
company or the other shareholders and hence, does not provide for an exit by 
way of Buy-Back.1207 If deemed an appropriate exit option, the investor would 
have to negotiate for a right to sell its shares (“put option”) to any of these. 
Such put option could be included in the shareholders’ agreement.

It has to be considered that exercising any put option is a negative signal to the 
market. It suggests that the company has not been successful enough to con-
sider an IPO and that market participants are not interested in acquiring any or 
even all shares in the company. If the market deemed a corporation not attrac-
tive, other investors would not invest in it due to a lack of a promising exit.1208

Hence, even if the impact investor were granted a put option, it would not be 
recommended to exercise it.

a Put Option against the Company (Company Buy-Back)

A put option against the company would entitle the investor to sell its shares, 
and would oblige the company to buy these shares, upon unilateral declaration 
of the investor to exercise its put option. Besides granting the right in general, 
the shareholders’ agreement would have to contain detailed provisions on the 
purchase price, the exercise period, and any other terms and conditions of the 

––––––––––––––
1206 FRICK, note 1254. Regarding the structuring of a tag-along right, see the liter-
ature cited supra footnote 1177.
1207 Regarding the lack of a right of resignation, see generally and instead of 
many BÖCKLI, § 16, notes 203 ff.; FORSTMOSER/MEIER-HAYOZ/NOBEL, § 44, 
notes 16, 61 ff.; MEIER-HAYOZ/FORSTMOSER, § 16, note 300. As to the differ-
ence to limited liability companies where the company members are entitled to 
resign, see Report 2002, 3165. Regarding the definition of Buy-Back, see supra
note 765.
1208 VON SALIS-LÜTOLF, note 1127.
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purchase. In particular, the investor would have to ensure that the exercise of 
the put option did not trigger a tag-along right.1209

However, legal and factual restrictions advocate against spending efforts on 
negotiations for a Company Buy-Back. First, art. 659 para. 1 OR prohibits the 
corporation from acquiring more than 10 percent of its own shares. If the in-
vestor held more than 10 percent of the corporation’s outstanding share capital, 
a Company Buy-Back would permit a partial exit only. Since the acquisition 
of the investor’s shares would not take place in connection with the application 
of transfer restrictions, the higher threshold of 20 percent of the outstanding 
shares according to art. 659 para. 2 OR would not apply.

Second, according to the same provision, the corporation may only acquire its 
own shares if it has freely disposable equity capital (frei verwendbars Eigen-
kapital) in the amount of the purchase price for these shares. Considering that 
impact investments most likely will be made in young companies that have 
not generated significant revenues yet, if any, the company very likely will 
lack freely disposable equity.1210 Any repurchase of the company’s own shares 
that did not comply with this restriction, i.e. where the purchase price exceeded 
the amount of freely disposable equity, would be contrary to the prohibition to 
repay the contributions made to pay up the shares according to art. 680 para. 
2 OR and hence, be void.1211

Third, when repurchasing the company’s own shares, the board of directors 
would have to comply with the duty to treat all shareholders equally according 
to art. 717 para. 2 OR. Unless objective reasons justified granting the put op-
tion to the investor only, all other shareholders would have to be granted the 
same entitlement and the same conditions. Moreover, unless objective reasons 
again justified a deviation, the purchase price might not exceed the fair market 

––––––––––––––
1209 Regarding the structuring of a put option against the company, see generally 
FRICK, notes 1282 ff.
1210 See also FRICK, note 1283. Regarding the focus on young companies, see su-
pra notes 24 f.
1211 BSK OR II-LENZ/VON PLANTA, art. 659 note 12, and -VOGT, art. 680 note 
17. See further FRICK, notes 1294 f.
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value of the shares.1212 It is obvious that any unequal treatment would be jus-
tified if all shareholders consented thereto.1213

Fourth, repurchasing shares results in a reduction of liquidity available for the 
business operations. In some cases, this could put the continuance of a corpo-
ration’s business operations at risk. Since an impact investor wants to ensure 
that the company will be able to generate an impact even after the investor’s 
exit,1214 it would not exercise its put option if it endangered the company’s 
business. Considering that young companies not only lack freely disposable 
equity, but also liquidity, the exercise of the put option would be a significant 
burden for the company in most cases.

In conclusion, a Company Buy-Back does not seem to be a promising exit 
option for an impact investor. Hence, it is recommended not to negotiate for 
such a put option.

b Put Option against Other Shareholders

Compared to a put option against the corporation itself, none of the restrictions 
mentioned above apply to a put option against the other shareholders. If the 
impact investor considered a Buy-Back at all, it would be well advised to in-
clude a put option against the other shareholders in the shareholders’ agree-
ment. Again, the agreement would have to include provisions on the purchase 
price, the exercise period, and any other terms and conditions of the purchase. 
Considering that compared to the company, the other shareholders are not re-
quired to pay a price that does not exceed the fair market value of the investor’s 
shares, the purchase price stated in the agreement should equal the investor’s 
investment amount plus a profit.1215 In addition, the transfer of shares due to 
the exercise of the put option should be exempted from any transfer restrictions 
or consent requirements.

A factual restriction on this exit option might be the financial situation of the 
shareholders who undertake to buy the shares from the investor. In most cases, 
the founders of young companies will have spent most of their assets to incor-

––––––––––––––
1212 See generally BSK OR II-LENZ/VON PLANTA, art. 659 notes 7a ff.
1213 FRICK, note 1293.
1214 See supra note 145.
1215 See generally FRICK, notes 1272 ff.
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porate the company and thereafter contribute their personal efforts to the suc-
cess of the business. If the shareholders were unable to pay the price for the 
investor’s shares, i.e. its investment amount plus a profit, the investor would 
have to initiate execution proceedings against them. It is doubtful whether 
these proceedings will be successful or not.

c Summary

In conclusion, it seems that neither a sale back to the company nor one to the 
other shareholders would be viable exit options as far as young companies are 
concerned. While a Company Buy-Back is subject to several legal and factual 
restrictions, the sale to the other shareholders could only be promising if the 
shareholders had sufficient assets to pay the price for the shares. In addition, 
since such option would directly affect the other shareholders and would im-
pose a personal liability on them for the purchase price, they are likely to re-
quest significant compensation as consideration for their risk taking. There-
fore, it is not recommended to spend efforts on the negotiation of put options.

4. Limited Liability Companies

4.1 Initial Public Offering

As we saw earlier, negotiable securities (Wertpapiere), uncertificated securi-
ties (Wertrechte), and derivatives, each suitable for mass trading, qualify as 
securities in the sense of art. 2 sub-para. b Finfrag.1216 According to art. 784 
para. 1 OR, shares in a limited liability company may only be issued as docu-
ment in proof (Beweisurkunde) or as registered security (Namenpapier). Alt-
hough these shares could generally qualify as negotiable securities, they would 
not qualify as security within the sense of art. 2 sub-para. b Finfrag.1217

Whether shares of a limited liability company can be issued as uncertificated
securities or not is contested in the academic literature. Proponents argue that 
only intermediated securities in the sense of art. 3 para. 1 BEG need to be 
fungible, but outside the scope of the BEG, uncertificated securities do not 
need to be fungible.1218 On the other hand, it is proposed that uncertificated

––––––––––––––
1216 See supra note 330.
1217 See infra note 796.
1218 See with further references BSK SECURITIES-BÄRTSCHI, art. 6 BEG note 52.
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securities in the meaning of art. 973c OR need to be fungible as well.1219 With 
regard to the possibility to be listed on a stock exchange, the question can and 
must be left open. If it were not possible to issue such shares as uncertificated
securities, they could not be listed anyway since it would not qualify as secu-
rity in the meaning of art. 2 sub-para. b Finfrag. If it were possible, they would 
not be fungible and hence, could not be listed either.

The reason why is the restricted transferability of the shares in a limited liabil-
ity company. In order to be tradable on a large scale, the law should not contain 
any provision applicable to transfers that might limit the transferability. Such 
provisions do not necessarily need to be transfer restrictions in a technical 
sense. With regard to shares in a limited liability company, the fact that any 
transfer of registered securities requires a written assignment declaration is 
considered to restrict their transferability.1220 Moreover, the requirement of 
managing directors to have the owner of shares listed in the commercial reg-
ister is deemed another restriction.1221 Both “restrictions” would apply in any 
case, regardless of whether the company issued uncertified shares, documents 
in proof, or registered securities, and even if the articles waived the consent 
requirement based on art. 786 para. 2 sub-para. 1 OR. Due to these restrictions, 
a limited liability company cannot be listed on the SIX.1222 In consequence, an 
IPO would not be available as exit option for an impact investor in a limited 
liability company.

4.2 Trade Sale

In general, reference may be made to the remarks regarding a Trade Sale of a 
corporation.1223 However, the successful exit of an impact investor in a limited 
liability company depends on the other company members in two ways. On 

––––––––––––––
1219 See with further references BSK SECURITIES-PÖSCHEL/MAIZAR, art. 973c 
OR note 25.
1220 See art. 785 para. 1 (regarding uncertified shares or documents in proof) and 
art. 967 para. 2 in connection with art. 164 ff. OR (regarding shares issued as 
registered securities). See generally BSK OR II-DU PASQUIER/WOLF/OERTLE, art. 
784 note 3. See also BSK SECURITIES-PÖSCHEL/MAIZAR, art. 973a OR note 31.
1221 Art. 791 para. 1 OR. See also SHK LISTING RULES-MARBACHER, art. 21 
note 3.
1222 SHK LISTING RULES-GIGER, art. 10 note 3 and -MARBACHER, art. 17 note 5.
1223 See supra notes 776 ff.
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the one hand, similar to corporations, other company members would have to 
sell their stakes as well in order to transfer a controlling majority to a potential 
buyer.1224

On the other hand, as we saw earlier, every transfer of shares in a limited lia-
bility company requires the consent of a majority of all company members 
represented at a general meeting.1225 Although the transferring company mem-
bers are entitled to participate in the vote on the approval of the transfer, the 
group of company members selling their shares and representing a controlling 
majority cannot necessarily ensure that the transfer be approved. Since the 
consent requires a qualified majority according to art. 808b para. 1 sub-para. 
4 OR, the transferring company members could only enforce a transfer if they 
represented such qualified majority of voting rights. Therefore, in order to en-
sure that a sufficient number of members transfer their shares, including tag-
and drag-along rights in the shareholders’ agreement among company mem-
bers is strongly recommended.1226

The consent requirement would be less problematic if the proposed transfer 
framework were implemented.1227 If the general meeting could refuse its con-
sent to a proposed transfer only in case any of the reasons stated in the articles 
applied and if the proposed Trade Sale did not fall under any of these reasons, 
the general meeting would have to approve the transfer regardless of the trans-
ferring company members’ stake. As we saw earlier, a transfer restriction that 
prohibited a transfer to an acquirer that did not support the company’s double 
mission de facto would not restrict an impact investor since it would ensure 
that such an acquirer shared the same interests anyway.1228 The same would 
apply to a Trade Sale.

4.3 Secondary Sale

If the impact investor wanted to sell its shares to a potential buyer in order to 
liquidate its investment, it would have to comply with the transfer restrictions 
set forth in the law, the articles, and the shareholders’ agreement and would 

––––––––––––––
1224 See supra note 777.
1225 See supra note 530.
1226 See supra note 777.
1227 See supra notes 533 ff.
1228 See supra note 526.
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require the approval of a general meeting.1229 Compared to a Trade Sale, the 
impact investor sells its stake only and depends much more on the support of 
others in order to have the transfer approved by a qualified majority, since its
stake would not even represent a controlling majority of voting rights, let alone 
a qualified majority.1230

The transfer framework as proposed earlier1231 would provide the impact in-
vestor with some comfort with regard to its Secondary Sale options. Listing 
the reasons for which a general meeting could refuse its approval to a transfer 
provides some certainty to an impact investor. If no reason for the refusal ap-
plied, the other members would have to either exercise their right of first re-
fusal or pre-emption right, if any, or approve the transfer, in which case the 
impact investor could complete the transfer and liquidate its investment. In 
any case, the investor would be able to liquidate its investment.

Again, the impact investor would have to ensure that the sale of its shares do 
not trigger tag-along rights as set forth in the shareholders’ agreement.1232

4.4 (Company) Buy-Back

a “Put Option” against the Company (Company Buy-Back) / Resig-
nation Right

Compared to shareholders in a corporation, the law on limited liability com-
panies grants company members a right of resignation for good cause. A com-
pany member who wants to resign would have to apply to court that its resig-
nation be approved and to prove that it has good cause therefore.1233 The term 
“good cause” is the same as for an application for dissolution of the company 
according to art. 821 para. 3 OR. It includes the lapse of any personal or ob-
jective prerequisite of the completion of the agreement to form a limited lia-
bility company that complicates or even makes impossible the achievement of 

––––––––––––––
1229 Regarding the transfer of shares in limited liability companies, see generally 
supra notes 530 ff.
1230 As to the intention of an impact investor not to acquire a controlling major-
ity, see supra note 140.
1231 Regarding the proposed transfer framework, see supra notes 533 ff.
1232 See supra note 782.
1233 Art. 822 para. 1 OR.
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the corporate purpose or that would impose an undue burden on the resigning 
company member to continue the company.1234

The articles may grant some or all company members a resignation right sub-
ject to conditions to be defined in the articles or even for no reason at all.1235

Compared to the resignation right granted by law, the articles may provide that 
the resignation right may be exercised by written notice to the company. Not 
having to apply to the court for resignation substantially facilitates the resig-
nation process. Subject to the compensation, i.e. the repurchase price,1236 such 
resignation right could be structured as deemed appropriate by the parties and 
could even be granted to one or some company members only, but in order to 
be valid and enforceable toward the company, the resignation right has to be 
stated in the articles.1237

The law contains some restrictions on the compensation to be paid by the com-
pany in case of resignation. First, art. 825 para. 1 OR prescribes that the re-
signing company member is entitled to compensation equal to the true value 
of its shares.1238 This would also apply to the resignation right set out in the 
articles unless they provide otherwise.1239 The parties may determine the com-
pensation based on other principles in their own discretion, but any compen-
sation must not be arbitrary or result in an unequal treatment.1240

Second, any compensation would only become due and payable if either (i) 
the company had disposable equity capital in the amount of the compensation, 
(ii) the company had reasonable opportunities to sell the shares of the resigning 

––––––––––––––
1234 See generally and with examples BSK OR II-STÄUBLI, art. 821 note 17 ff. 
and art. 822 note 3; HANDSCHIN/TRUNIGER, § 19, note 8; SIFFERT/FISCHER/PE-
TRIN, art. 821 notes 10 ff. and art. 822 note 3.
1235 Art. 822 note 2 OR.
1236 See infra note 805.
1237 Compare art. 776a para. 1 sub-para. 17 OR. Concerning the leeway regarding 
the structuring, see BSK OR II-STÄUBLI, art. 822 note 6; HANDSCHIN/TRUNIGER, 
§ 19, note 6; SIFFERT/FISCHER/PETRIN, art. 822 notes 5 ff.
1238 Regarding the determination of the true value of the shares, see instead of 
many and with further references BSK OR II-STÄUBLI, art. 825 note 3.
1239 See art. 825 para. 2 OR.
1240 Report 2002, 3223. BSK OR II-STÄUBLI, art. 825 note 2; HAND-

SCHIN/TRUNIGER, § 19, notes 6 and 20; SIFFERT/FISCHER/PETRIN, art. 825 note 3.
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company member immediately to another company member or a third party, 
or (iii) the share capital of the company could be reduced accordingly. In case 
neither of these requirements were met, the compensation could not be paid 
out and the resigning shareholder would have a non-interest-bearing and sub-
ordinated claim against the company.1241

Similar to corporations, limited liability companies are restricted to acquiring
their own shares. While the general threshold of 10 percent of the entire share 
capital corresponds to the one applicable to corporations,1242 in case of transfer 
restrictions and, in particular, the resignation right, the company could acquire
its own shares representing up to 35 percent of its share capital.1243 This in-
creased threshold is intended to facilitate the resignation of a company mem-
ber.1244 Hence, if the investment of the impact investor did not exceed slightly 
more than a third of the company’s share capital, the legal restrictions on the 
acquisition of its own shares would not prevent the investor from resigning. 
However, whether the investor will receive its investment back plus a profit at 
the time of resignation still depends on the availability of disposable equity 
capital.

Another legal feature adds further limitations to the resignation right. Accord-
ing to art. 822a para. 1 OR, if a company member resigned either based on art. 
822 para. 1 OR or based on a resignation right in the articles, all other company 
members would be entitled to resign as well by providing notice to this effect 
within three months following the notification of these members by the man-
aging directors of the resignation of a member.1245 This imposes restrictions 
on the availability of the resignation right as exit option of an impact investor. 
On the one hand, if there were evidence that suggested that several or even all
other company members followed the impact investor and resigned as well, 
the investor would have to refrain from resigning. Otherwise, the company’s 

––––––––––––––
1241 Art. 825a para. 1 and 3 OR. See generally BSK OR II-STÄUBLI, art. 825a 
notes 3 ff. and 11; SIFFERT/FISCHER/PETRIN, art. 825a notes 4 ff.
1242 Art. 783 para. 1 OR. Regarding corporations, see art. 659 para. 1 OR and su-
pra note 786.
1243 Art. 783 para. 2 OR.
1244 See Report 2002, 3183.
1245 Regarding the time limitation to exercise the follow-up resignation right, see 
art. 822a para. 2 OR.
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business could be severely endangered.1246 On the other hand, considering that 
all resigning company members would have to be treated equally,1247 the com-
pany would require significant disposable equity capital in order to pay com-
pensation to all of them. If the amount of disposable equity capital were not 
sufficient to satisfy all claims for compensation, the available amount would 
have to be distributed to the resigning members pro rata to the nominal values 
of their shares. Of course, if the company had reasonable expectations that a 
third party would buy the shares or that it could decrease its share capital, 
which would hardly ever be the case in a situation where a significant number
of members resign in order not to violate the provisions on the minimum cap-
ital in art. 773 OR, it could pay compensation regardless of the disposable 
equity capital.1248

Neither the law nor the materials contain any clear indication if and to what 
extent the articles may restrict or even exclude the follow-up resignation 
right.1249 The academic literature does not elaborate on the nature of the fol-
low-up resignation, i.e. whether it is mandatory or not, at all.1250 In my opinion, 
the legislative intention behind the follow-up resignation right suggests that it 
has to be deemed mandatory and may not be excluded in the articles. As men-
tioned above, the follow-up resignation right is meant to ensure that every 
company member, before exercising its resignation right and regardless of 
whether such is granted by law or by the articles, needs to consider the poten-
tial consequences of all other members resigning as well and hence, to exercise 
its resignation right carefully and not inconsiderately or over-hastily.1251 Per-
mitting the restriction or exclusion of the follow-up resignation right in the 
articles, which would not even require a qualified majority,1252 would be det-
rimental to the lawmaker’s intention.

––––––––––––––
1246 Report 2002, 3221. See also MEIER-HAYOZ/FORSTMOSER, § 18, note 103.
1247 Art. 822a para. 2 OR.
1248 Art. 825a para. 1 sub-para. 2 and 3 OR.
1249 Compare art. 822a OR. Compare further Report 2002, 3221.
1250 Compare BSK OR II-STÄUBLI, art. 822a note 1; FORST-

MOSER/PEYER/SCHOTT, note 81; HANDSCHIN/TRUNIGER, § 19, note 10; MEIER-
HAYOZ/FORSTMOSER, § 18, note 103; SIFFERT/FISCHER/PETRIN, art. 822a notes 
1 f.
1251 See supra note 808 and particularly the references in footnote 1246.
1252 Compare art. 808b para. 1 OR.
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However, regardless of whether disposable equity capital were required or 
available, the concerns regarding availability of liquidity remain.1253

As to recommendations, considering that the resignation as company member 
and the repurchase of own shares in connection thereto by a limited liability 
company is subject to less restrictions and limitations than the repurchase of 
shares by a corporation, it is worth considering the resignation as viable exit 
option. However, it would be beneficial if the impact investor did not have to 
apply to court for leave to resign and also to prove good cause. Therefore, it is 
recommended that the investor is granted a resignation right in the articles.

Depending on the particular circumstances among other things, the resignation 
right included in the articles should at least consider the following. First, the 
resignation right should not be subject to any restrictions or conditions in order 
to grant the investor as much flexibility as possible. If required, the resignation 
right could be declared not exercisable before the expiration of a particular 
period. For example, the investor could be entitled to resign without cause at 
the earliest five years after the first acquisition of shares. In this case, the arti-
cles should provide for an early resignation possibility for good cause.

Second, the resignation right should be exercisable by providing written notice 
to the company without the necessity to apply to the court for leave.

Third, the articles should include a formula regarding the determination of the 
value of the shares to be paid to the investor as compensation, e.g. a determi-
nation based on the discounted cash flow or the earnings before interest, taxes, 
depreciation, and amortization.1254 Providing minimum thresholds, e.g. the liq-
uidation values (Liquidationswert) of the shares or the investment amount plus 
a profit, would limit the investor’s downside risk.1255

––––––––––––––
1253 Regarding the liquidity concerns relating to the acquisition of own shares of 
a corporation, see supra note 789.
1254 As to the price determination formulas, see generally and with further refer-
ences VON SALIS-LÜTOLF, notes 1287 ff.
1255 BSK OR II-STÄUBLI, art. 825 note 3; VON SALIS-LÜTOLF, note 1287. Regard-
ing the flexibility of the determination of the compensation, see generally Report 
2002, 3223.
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In addition, the impact investor is advised to ensure that not all other company 
members follow it in case of its resignation. Although it is not possible to ex-
clude the follow-up resignation right in the articles,1256 company members 
may still waive this right. Therefore, it is recommended that they contractually 
waive their follow-up resignation right in the shareholders’ agreement.

b Put Option against Other Company Members

As far as a put option against other company members is concerned, reference 
may generally be made to the remarks made and concerns raised with regard 
to corporations.1257 In particular, when structuring the transfer restrictions in 
the articles and the shareholders’ agreement, the transfer of shares due to the 
exercise of a put option against other company members should be exempted 
from the consent requirement.

c Summary

The discussion showed that compared to a put option against a corporation, 
the “put option” against the limited liability company, i.e. the resignation right, 
is a much more viable exit option. Despite the similar impediments regarding 
disposable equity capital and the liquidity available for the compensation pay-
ment, other than a put option against the corporation, the resignation right 
should be included and structured as proposed above.1258

However, for the same reasons that advocated against the negotiations for a 
put option against other shareholders,1259 it is not recommended to negotiate 
for one here.

––––––––––––––
1256 See supra note 809.
1257 See supra notes 791 f.
1258 See supra notes 811 ff.
1259 See supra note 793.
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5. Partnerships Limited by Shares

5.1 Initial Public Offering

Early on, the lawmaker considered the partnership limited by shares as a vari-
ety of a corporation rather than a modified limited partnership.1260 As such, 
unless its capital is split into parts that merely reflect the degree of participa-
tion of the limited partners, it has a share capital subdivided into shares.1261

These shares of a partnership limited by shares qualify as securities within the 
sense of art. 2 sub-para. b Finfrag. Identical to shares in a corporation, the SIX 
listing rules allow for the listing of a partnership limited by shares and its 
shares on the stock exchange.1262 Hence, reference may be made to the remarks 
on the listing of corporations.1263

5.2 Trade Sale

In general, the remarks on a Trade Sale of a corporation apply to the one of a 
partnership limited by shares as well.1264 However, it faces several legal and 
factual restrictions or at least uncertainties. These essentially depend on 
whether all shares are sold to a potential buyer or shares that represent a con-
trolling majority only.

a Transfer of All Shares

According to the definition set out in art. 764 para. 1 OR, a partnership limited 
by shares needs to have two different groups of shareholders, i.e. the limited 

––––––––––––––
1260 Report 1928, 269.
1261 Art. 764 para. 1 OR.
1262 Art. 10 and 17 para. 1 LR. See SHK LISTING RULES-MARBACHER, art. 10 
note 6 and art. 17 note 4. See further HUBER/HODEL/STAUB GIEROW, art. 6 note 
8 and art. 12 note 5.
1263 See supra notes 772 ff.
1264 See supra notes 776 ff.
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partners and the general partners with unlimited personal liability.1265 The con-
sequences of one buyer acquiring all shares depend on whether such a buyer 
assumes the unlimited personal liability or not.

On the one hand, if all general partners left the company and only limited part-
ners remained, the partnership limited by shares would automatically be dis-
solved.1266 The same would apply in case one person acquired all shares with-
out assuming the unlimited personal liability.

On the other hand, the consequences of a partnership limited by shares losing 
all its limited partners are uncertain. A provision similar to art. 770 para. 1 OR 
does not exist. It could be argued that it applies by analogy since the legal 
definition mandatorily requires two different groups of shareholders, which 
would not be the case anymore if all shares were transferred to one share-
holder, even if such assumed the unlimited personal liability.1267 SETHE argued
that a shareholder can be both a limited and a general partner concurrently and 
that therefore, a partnership limited by shares having only one shareholder may 
exist.1268 Hence, if a buyer acquired all shares and assumed the unlimited per-
sonal liability, the company would remain unchanged since the acquirer would 
be both a general and a limited partner. Alternatively, considering that only 
individuals with unlimited personal liability remain in case a purchaser ac-
quired all shares and assumed the personal liability, it is argued that the part-
nership limited by shares had to be requalified as general partnership accord-
ing to art. 552 ff. OR.1269 If that were the case, several questions relating, 
among others, to the company’s assets (the partnership would lose its status as 
legal entity and, at least theoretically, the remaining partners would become 
the joint owners of the assets), to the effect on the shares, and to claims of 

––––––––––––––
1265 See also Report 2002, 3226. See further BSK OR II-WILDHABER, Vor art. 
764-771 note 2 and art. 765 note 2; MEIER-HAYOZ/FORSTMOSER, § 17, notes 2 
and 22 ff.
1266 See art. 770 para. 1 OR. Regarding the automatic dissolution, see Report 
1928, 270. See further BLANC, 36. 
1267 See supra note 821. The lawmaker emphasized that two groups of sharehold-
ers are required throughout the company’s existence (see Report 2002, 3226; see 
further BSK OR II-WILDHABER, art. 765 note 2).
1268 SETHE (2014), 308 f.
1269 Compare BSK OR II-WILDHABER, Vor art. 764-771 note 2. As to the re-
quirement of general partners being individuals, see supra note 523.
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creditors toward the company and their protection would arise. However, if 
the buyer held all stakes in the requalified partnership after the acquisition and 
were the only partner left, it would cease to be a partnership.1270 In essence, 
this last opinion would result in the sole acquirer of all shares in a partnership 
limited by shares ending up as individual entrepreneur (Einzelunternehmer). 

In practice, in order to avoid either the dissolution or these uncertainties, the 
partnership limited by shares should be transformed into another, more suita-
ble corporate form prior to the sale to a purchaser, e.g. a corporation or a lim-
ited liability company.1271 Although generally arguing in favour of the permis-
sibility of partnerships limited by shares with only one shareholder, even 
SETHE admitted that such a structure had its disadvantages and would not be 
suitable for the long term.1272

Considering the difficulties of transferring all shares to one buyer, it is recom-
mended to include tag- and/or drag-along rights in a shareholders’ agreement 
and to combine each with a requirement to support the transformation into 
another corporate form.1273 A drag-along right would enable a group of share-
holders, who collectively represent shares that meet or exceed the threshold 
stated in the agreement and who negotiate with a potential buyer, to force the 
remaining shareholders to sell their shares too if requested by the buyer. Es-
sentially, it is at the selling shareholders’ discretion whether to exercise the 
drag-along right or not. If they deemed it inappropriate (e.g. due to the negative 
effects of transforming the company into another corporate form), they would 
simply not exercise the drag-along right. In order not to be forced to sell the 
shares as well and to support the restructuring, the threshold should be set high 
enough that the drag-along right cannot be exercised unless the impact investor 
participated. If structured appropriately, i.e. if the investor is in control, partic-
ularly with regard to the potential restructuring, it is recommended to imple-
ment a drag-along right in the shareholders’ agreement.

––––––––––––––
1270 See supra note 757.
1271 Such transformation would be possible according to art. 2 sub-para. c in con-
nection with art. 54 para. 1 sub-para. 1 FusG.
1272 SETHE (2014), 307.
1273 Regarding a description of tag- and drag-along rights, see supra note 761 f. 
As to the structuring of tag- and drag-along rights with regard to corporations, 
see the literature cited supra footnotes 1176 and 1177.
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As far as tag-along rights are concerned, the situation is similar. A tag-along 
right would enable the beneficiary shareholders to sell their shares together 
with the shareholders having negotiated a deal. If granted to all shareholders 
and all of them exercised the tag-along right, the restructuring could become 
necessary. This could happen even unintentionally where all shareholders ex-
ercise their tag-along right concurrently and independently from each other. In 
order to avoid this, a tag-along right should be structured carefully and appro-
priately to ensure that the company be transformed.

b Transfer of a Controlling Majority

As far as partnerships limited by shares are concerned, it is difficult to deter-
mine the controlling majority in the first place. As we saw earlier, compared 
to a corporation, a general meeting’s competencies are curtailed, and with re-
gard to certain items, each director has a veto right against decisions of the 
general meeting.1274 Since the directors do not need to be elected by the general 
meeting and could veto against any change in the group of general partners 
anyway, it is difficult to control the management. However, the members of 
the supervisory board need to be elected by the general meeting. Hence, a con-
trolling majority in a partnership limited by shares could be described as the 
number of voting rights required to determine the outcome of the votes in gen-
eral meetings, including the composition of the supervisory board. 

The transfer of a number of shares representing such controlling majority fol-
lows the same rules as the one of shares in a corporation.1275 This would also 
apply in case the investor were a general partner with unlimited personal lia-
bility and the acquirer did not intend to assume the position of a general part-
ner. Besides selling all its shares, the impact investor could resign as general 
partner in order to exit completely.1276 If the acquirer made a request to become 
a general partner, each other general partner would have a veto right.1277 Such 
veto right could endanger the entire Trade Sale. Therefore, in this case, it is 
recommended to ensure that the general partners support the transaction. How-
ever, this requires additional negotiations. General partners could either ask 

––––––––––––––
1274 See supra note 457.
1275 See supra notes 772 ff.
1276 Art. 771 para. 1 OR. Regarding the resignation right as general partner, see 
infra notes 833 ff.
1277 See supra note 520.
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for compensation for their consent or require that they be able to sell their 
shares at the same terms and conditions.

c Conclusion

It has become apparent that a partnership limited by shares is not quite suitable 
for a Trade Sale in any case. If all shares were to be transferred to one buyer, 
the company would face either dissolution or significant uncertainties regard-
ing its existence, depending on whether the acquirer assumed the unlimited 
personal liability or not. In addition, even if partnerships limited by shares with 
one shareholder were permitted, they would not be suitable for the long term. 
Hence, in any case, the company would have to be transformed into a corpo-
ration or a limited liability company prior to the execution of a Trade Sale.

Although the transfer of a controlling majority only does not face these prob-
lems, it could require additional negotiations in order to ensure that the general 
partners supported the transaction, if necessary. However, if only shares were 
to be transferred, a Trade Sale would follow the same rules as the one of a 
corporation.1278

5.3 Secondary Sale

As far as Secondary Sales in a partnership limited by shares are concerned, 
reference may generally be made to the remarks on the transfer restrictions 
that would apply to such transfer and to the remarks on the Secondary Sale of 
shares in a corporation.1279 Particular attention has to be paid to the veto right 
of general partners in case the acquirer intended to become a general partner 
as well.1280 In this case, the impact investor’s exit options would be signifi-
cantly restricted.

5.4 (Company) Buy-Back

The law on partnerships limited by shares does not contain any provisions on 
the repurchase of shares at all, and therefore, according to art. 764 para. 2 or 3 
OR, the provisions on either corporations or limited partnerships apply. Hence, 
––––––––––––––
1278 See supra notes 772 ff.
1279 See supra notes 510 ff. (transferability of shares in a partnership limited by 
shares) and 779 ff. (Secondary Sale of shares in a corporation).
1280 See supra note 520.
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reference may be made to the remarks on the Buy-Back of a stake in a part-
nership or of shares in a corporation, respectively.1281

General partners with unlimited personal liability are granted a right to re-
sign.1282 Following such resignation, the company will be continued with the 
other general partners with unlimited personal liability and without the resign-
ing member as director of the company, the articles have to be amended ac-
cordingly, and the change has to be registered in the commercial register.1283

The resigning general partner continues to be a shareholder of the company, 
but as limited partner.1284 Therefore, the resignation does not allow for an exit 
similar to the resignation of a company member in a limited liability company 
where the member can liquidate its investment, i.e. returning its shares against 
compensation.1285 After having resigned as general partner, the impact inves-
tor would still have to sell its shares.

However, general partners cannot sell their shares and remain general partners. 
They need to be shareholders.1286 Art. 764 para. 1 OR requires that at least one 
“member” assumes unlimited personal liability, which means that a general 
partner needs to be a member. Members may not make any other contribution 
than the one into the share capital, which makes them shareholders of a part-
nership limited by shares. The older literature referred to the requirement of 
board members of corporations to hold at least one share as additional justifi-
cation.1287 The latter argument is no longer valid since this requirement has 
been rescinded.1288 Hence, if a general partner sold all its shares, it would au-
tomatically lose its position as member and, therefore, as general partner.

In consequence, the resignation right alone only offers a limited exit option. It 
provides a possibility to the impact investor to step down as general partner, 
but not to liquidate its investment. Unless put options similar to the ones in a 
––––––––––––––
1281 See generally either supra notes 765 ff. or 783 ff.
1282 Art. 771 para. 1 OR.
1283 Art. 771 para. 2 OR. See further BSK OR II-WILDHABER, art. 771 note 4.
1284 BSK OR II-WILDHABER, art. 771 note 4.
1285 Regarding the resignation right of company members and the consequences 
thereof, see supra notes 803 ff.
1286 BSK OR II-WILDHABER, Vor art. 764-771 note 4; EILENTORP, 50 f.; REIN-

HARDT, 86 f.; SETHE, 309.
1287 EILENTORP, 50 f.; REINHARDT, 86 f. See also Report 1928, 269 f.
1288 See instead of many BSK OR II-WERNLI/RIZZI, art. 707 note 4a.
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corporation were granted to the impact investor, negotiating a transfer of 
shares (either with other shareholders or with third parties) would remain the 
only exit option.

6. Conclusions 

As far as the availability of exit options from a legal point of view is con-
cerned, the discussion showed a very heterogeneous picture. Considering that 
having several exit options available is crucial for an impact investor, the sig-
nificant differences in the feasibility of exits could allow for a clearer indica-
tion regarding what corporate form is most suitable for an impact investment.

Investors in partnerships seem to be significantly restricted in their exit op-
tions. While IPOs are not possible at all, Trade Sales and Secondary Sales face 
considerable limitations. The transferability of membership rights is restricted 
and requires extensive contracting to enable transfers in general and to impose 
the appropriate restrictions.1289 The same applies to the possibility to resign or 
to transfer the membership rights to the other members. As the only option for 
a partner to leave the partnership, the law provides for the right to terminate 
the partnership. Since terminating the partnership when liquidating its invest-
ment is not in the interest of an impact investor, the partnership agreement 
would have to provide for a right to resign as partner in order to avoid the 
termination.

Compared thereto, many more exit options are available with regard to corpo-
rations. In particular, a corporation’s shares could be listed on a stock ex-
change, which enables the impact investor to exit by way of an IPO. Trade 
Sales and Secondary Sales are subject only to the restrictions the parties, in-
cluding the impact investor, have established on themselves.1290 However, put 
options toward the company or toward other shareholders are less recom-
mended, in particular as long as the company is still in its early stage. In this 
period, neither the company nor the founding shareholders are expected to 
have sufficient liquidity to repay the investment. In addition, due to art. 659 
para. 1 OR, a corporation is precluded from acquiring more than 10 percent of 
its own shares, which would prevent an investor from selling a stake of more 
than 10 percent to the company.

––––––––––––––
1289 Regarding the transferability of membership rights in a partnership, see su-
pra notes 494 ff.
1290 As to the transferability of shares in a corporation, see supra notes 510 ff.
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Limited liability companies and partnerships limited by shares would be in 
between partnerships and corporations. While a limited liability company is 
precluded from listing its shares on a stock exchange, the uncertainties sur-
rounding Trade Sales with regard to partnerships limited by shares presumably 
prevent such from being sold to one acquirer. Secondary Sales are generally 
considered viable exit options with regard to both corporate forms. Put options 
toward other company members or shareholders, respectively, face the same 
difficulties as a sell or put right toward other shareholders of a corporation. As 
far as Company Buy-Backs are concerned, the two corporate forms vary sig-
nificantly. The law on partnerships limited by shares grants general partners 
only a resignation right, but only with regard to their position as partner with 
unlimited personal liability. It does not entitle them to sell their shares back to 
the company. Compared thereto, the law on limited liability companies entitles 
each member to resign as company member and to be compensated for its 
shares. However, certain restrictions such as the requirement to show “good 
cause” or the follow-up resignation right of other company members might 
make it difficult or even impossible for the investor to resign and to receive its
investment back.

Having said this, it seems that the framework of corporations best suits the 
interests of an impact investor. It provides for several exit options that are not 
subject to too many legal restrictions.

IX. Conclusion
Several reports have suggested that impact investing has not had a break-
through yet because, among other reasons, no corporate forms exist that allow 
the combination of economic and non-economic intentions, and therefore they
recommended the creation of hybrid corporate forms.1291 The first and fore-
most purpose of this part was to find out if any of the corporate forms available 
in Switzerland is suitable for impact investments, and if yes, which one. After 
having discussed the corporate forms made available by the OR, the following 
may be concluded.

First, none of the corporate forms discussed explicitly excludes a double mis-
sion statement. Although all corporate forms are intended to pursue economic 

––––––––––––––
1291 See supra notes 233 f.
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purposes, Swiss law does not preclude them from adopting non-economic or 
even mixed purposes.1292

Second, although generally permitting the adoption of a mixed purpose, none 
of the corporate forms perfectly suits the interests of an impact investor. The 
historical bifurcated understanding of the corporate world resulted in the de-
fault setup of corporate forms being focused on economic activities and inten-
tions.

Third, at the same time and subject to some exceptions, each corporate form 
provides enough flexibility to structure it as requested by an impact investor 
to suit its interests. Depending on the default legal framework, structuring a 
corporate form appropriately requires more or less effort. Hence, the question 
of suitability essentially came down to the question of which corporate form 
provided a framework that is closest to meeting an impact investor’s needs.1293

The discussion of the ability to distribute profits has shown that impact inves-
tors would be best advised to focus on corporations, limited liability compa-
nies, or partnerships limited by shares as potential investment targets. This is 
particularly due to the limited downside risk compared to partnerships. While 
partners of simple and general partnerships could be held personally liable for 
company debts that remain unpaid after the liquidation, members of corpora-
tions, limited liability companies, and partnerships limited by shares do not 
have to step in. As far as limited partnerships are concerned, the impact inves-
tor would enjoy similar restrictions on the loss participation if it invested as 
limited partner.1294

As far as participation rights are concerned, the research has shown that the 
legal framework on the participation of partners in a partnership is superficial 
and essentially, a separate participation framework would have to be devel-
oped. Compared thereto, the participation framework applying to corporate 
bodies seems to be more beneficial. Among these, the law on limited liability 
companies provides for the most flexibility.1295

The remarks on the transferability of membership rights also suggest that a 
limited liability company could be preferred. On the one hand, considering 
––––––––––––––
1292 See supra notes 351 ff.
1293 See supra notes 261 ff.
1294 See supra notes 433 ff.
1295 See supra notes 488 ff.
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that the law on partnerships does not provide for a transfer of membership 
rights and prescribes the termination of a partnership in case of the departure 
of one partner, an investment in a partnership would require significant con-
tracting to enable transfers. On the other hand, the law on limited liability com-
panies permits the inclusion in the articles of rights of first refusal and pre-
emption rights, which would not be possible in case of a corporation or a part-
nership limited by shares. This provides a slight benefit because transfer re-
strictions would not only have effect inter partes, but also toward third parties. 
However, due to the approval requirement of a general meeting, the legal 
framework on the transfer of shares in a limited liability company is quite re-
strictive and requires considerable amendments.1296

The discussion of the participation in the management showed that the frame-
work of partnerships limited by shares seems to be most suitable. If the impact 
investor negotiated for a seat on the supervisory board and for certain items 
that require this board’s consent, it could control the management of the com-
pany without assuming management control. A similar structure could be 
achieved in case of a limited liability company where certain management de-
cisions require the consent of a general meeting of company members. Both 
corporate forms would allow the investor to influence the management without 
assuming management tasks and the personal liability of directors. As far as 
corporations are concerned, the investor or its representative would have to 
accept some liability in order to get representation on the board of directors, 
but the management of the daily business could be delegated to one or several 
board members or to third-party managers. All three options are considered 
suitable for impact investors.1297

The criterion of the duties of the managing partners or directors, respectively, 
has produced inconclusive results. The corporate frameworks require neither 
the consideration of all stakeholders’ interests or ecological, social, and gov-
ernance (ESG) factors nor a focus on the personal interests of the other part-
ners, members, or shareholders. The managers have to act in the best interest 
of the company itself, which is reflected in its purpose, either in the common 
goal in case of partnerships or in a corporate body’s own purpose as set out in 
its articles. As mentioned earlier, every corporate form allows the adoption of 

––––––––––––––
1296 See supra notes 536 ff. As to the differences regarding the effects of contrac-
tual arrangements and provisions in the articles, see infra notes 1014 ff.
1297 See supra notes 600 ff.
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a double mission purpose, which could be drafted in such a way that the man-
agers have to consider all stakeholders’ interests.1298 However, a conclusion 
with regard to the suitability of impact investments cannot be drawn.1299

A core interest of an impact investor is to receive information on the com-
pany’s financial, social, and ecological performance and, in particular, on the 
impact it intends to generate.1300 Another consequence of the bifurcated un-
derstanding of corporate law is a lack of a duty to report on anything besides 
financials. An appropriate reporting framework would have to be implemented 
for each corporate form. Again, no conclusion may be drawn as to the suita-
bility for impact investors.1301

Finally, as far as the availability of exit options from a legal point of view is 
concerned, the results of the research clearly advocate in favour of a corpora-
tion as the most suitable investment target. In particular, a corporation’s shares 
can be listed on a stock exchange, which allows an investor to exit by way of 
an IPO.1302

The analysis of several corporate features does not allow for an unambiguous 
conclusion. While one corporate form might be most beneficial from one point 
of view, it could be less suitable from another. Partnerships do not seem to be 
suitable investment targets. Besides several other factors, the potential manda-
tory, personal, unlimited, and joint and several liability of partners advocates 
against partnerships. Hence, unless the investor had particular interests, they 
would not be recommended as investment targets.

The limited liability company was considered the most suitable corporate form 
with regard to some aspects (i.e. participation rights of company members, 
transferability of shares, and participation in the management). However, the 
benefits it provides with regard to any of these aspects lie mainly in the flexi-
bility to implement an appropriate structure in the articles and not only in a 
shareholders’ agreement. This would grant these structures corporate, and not 

––––––––––––––
1298 Regarding the possibility to adopt a double mission purpose, see supra notes 
351 ff.
1299 See supra notes 651 ff.
1300 As to the significance of impact reporting, see supra notes 50 ff. and 133 ff.
1301 See supra notes 747 f.
1302 See supra notes 836 ff.
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only contractual, legal effect. Despite this, the flexibility would not relieve the 
investor from negotiating for their implementation. Hence, an impact investor 
would have to negotiate for them anyway.

Compared thereto, the corporation provides clear benefits as to the available 
exit options. Considering that having exit options available is crucial for an 
impact investor,1303 the corporation is most suitable from this point of view. 
As far as other criteria are concerned, the research has shown that a corporation 
is always a viable or even beneficial option to invest in. Therefore, after having 
evaluated all corporate forms, impact investors are advised to invest in corpo-
rations and to structure them accordingly.

That being said, it has to be reiterated that depending on the impact investor’s 
interests in individual cases, another corporate form might be more suitable. 
While the corporation seems to be the most suitable corporate form in many 
cases, it might not be in some. In every individual case, the particular interests 
and circumstances have to be considered and evaluated and may require the 
adoption of another corporate form.

Chapter 9: Excursus: Charitable Legal Entity

I. Introduction
After having determined that the corporation is the most flexible and hence 
suitable corporate form, it is now time to discuss whether a corporation could 
or even should be structured in such a way that it qualifies as charitable legal 
entity. As we saw earlier, among other points, several international reports 
mention tax benefits as means to increase the attractiveness of impact invest-
ments.1304 Swiss tax law does not contain any direct tax privileges, holidays, 
or benefits with regard to impact investments, but provides for a possibility of 
a legal entity to qualify as charitable legal entity,1305 which would have several 
benefits regarding taxes.

On the one hand, the corporation itself would be relieved from paying some 
of the taxes. For example, it would not have to pay taxes on its capital and its 
––––––––––––––
1303 Regarding thereto, see supra notes 142 ff. and 749 ff.
1304 See supra notes 244 ff.
1305 Art. 56 para. 1 sub-para. g DBG; art. 23 para. 1 sub-para. f StHG.
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profit. In addition, where the company meets the separate, but similar require-
ments according to the StG, it would be relieved from the issuance stamp tax, 
i.e. the tax that is levied on the amount the company receives as consideration 
for the issuance of shares.1306

On the other hand, investors could deduct voluntary contributions to charitable 
legal entities.1307 Whether investments in impact-generating corporations 
could qualify as voluntary contributions remains to be seen. However, this 
question would be discussed in detail only in case a corporation could be struc-
tured as charitable legal entity.

Due to the scope of this research, it will not be possible to elaborate on each 
requirement and the tax consequences for both the company and the investor 
in detail. The intention is to clarify whether a corporation could generally be 
eligible to qualify as charitable legal entity and therefore benefit from various 
tax reliefs.

II. The Legal Requirements
In order to qualify as charitable legal entity, the corporation would have to 
meet the following requirements. First, the company would have to be a legal 
entity with a charitable purpose and to waive the distribution of profits to its 
shareholders. Second, the corporate activity would have to benefit a public 
purpose or third parties. Third, the financial means of the company would have 
to be irreversibly tied to its charitable purpose. Finally, the purpose would have 
to be actually pursued.1308

1. Legal Entity with an Irrevocably Charitable Purpose

The qualification of a corporation as legal entity is undoubtful and does not 
require any further elaborations. The following remarks focus on the charitable 
purpose and the waiver to distribute dividends.

––––––––––––––
1306 Art. 6 para. 1 sub-para. a StG.
1307 Art. 33a or art. 59 para. 1 sub-para. c DBG. The same applies in the cantons 
due to art. 9 para. 2 sub-para. i and art. 25 para. 1 sub-para. c StHG.
1308 See generally KS 12, II.2. See further BSK DBG-GRETER/GRETER, art. 56 
note 27.
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A charitable purpose within the meaning of art. 56 sub-para. g DBG requires 
that (i) the activity is in the interest of the general public and (ii) it is conducted 
in an altruistic manner. The latter requires that the company does not intend to 
generate revenues or to benefit its shareholders (like a cooperative).1309 A com-
pany is deemed to generate revenues if a legal entity engages in economic 
competition or acts as monopolist using capital and labour efforts to generate 
profits and thereby, demands a consideration for its services that is common 
in this business. This does not prevent corporations from engaging in commer-
cial activities as long as these activities are not its actual purpose or its only 
economic basis. In the latter case, tax authorities would be very reluctant to 
approve the tax exemption status due to the competitive relationship with 
third-party service providers since it would grant the applying company a com-
petitive advantage against the others.1310 However, it requires corporations to 
include a waiver in its articles to distribute dividends, liquidation proceeds, or 
other shares in any potential profit. In case of dissolution and liquidation of 
the corporation, the proceeds would have to be allocated to another charitable 
legal entity with a similar purpose. This waiver needs to be irrevocable, and 
the capital and profits may never be detached from the charitable purpose.1311

From a corporate legal point of view, it was recommended that a corporation 
should have a double mission purpose including both economic and non-eco-
nomic aspects.1312 In addition, the research suggested that the majority require-
ments in the articles of association necessary to amend the corporate purpose 
could be increased if additional protection was requested.1313 However, as we 
saw during the discussion of the characteristics of impact investments, from 
an impact investor’s point of view, generating impact and profits at the same 

––––––––––––––
1309 Regarding the intention of cooperation to benefit their members, see supra
notes 310 ff.
1310 Competitive advantages due to tax exemptions are significantly restricted 
due to art. 27, art. 94 para. 4 and art. 127 para. 2 BV.
1311 See KS 12, II.2.b) and c) and II.3. See generally BSK DBG-
GRETER/GRETER, art. 56 notes 28 ff.; KOLLER (2007), 452 ff.; LOCHER, art. 56 
notes 83 ff. The same applies in the cantons due to art. 23 para. 1 sub-para. f 
StHG (see generally BSK STHG-GRETER/GRETER, art. 23 notes 31 ff.).
1312 See supra notes 377 and 386.
1313 See supra note 383.
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time are equally important goals.1314 Although tax laws would allow commer-
cial activities as long as they are of subsequent nature and benefit the ultimate 
charitable purpose, the waiver to distribute profits would interfere with an im-
pact investor’s interest to receive a share in the profit. In that sense, the impact 
investor is not entirely altruistic, but partially self-interested.

The purpose stated in the articles would be relevant for tax authorities.1315

Adopting a non-economic ultimate purpose indicates that a corporation does
not intend to generate profits in order to distribute them to its shareholders.1316

While waiving the distribution of profits as long as the venture corporation 
does not generate any would not be a problem at all, it could become one later 
on, since the impact investor expects to receive a profit. In general, the distri-
bution of dividends is one option for an impact investor to receive a share in 
the company’s profit, the dissolution and liquidation another. The waiver re-
quired by tax laws to obtain the tax benefits would eliminate both options.

As mentioned earlier, the waiver and the connection between the funds and the 
charitable purpose would have to be irrevocable.1317 This would result in the 
charitable purpose being unchangeable, which is not possible according to the 
law on corporations. Although majority requirements could be increased, or 
unanimity could be required for some items, the law does not permit declaring
certain provisions in the articles as unchangeable.1318 However, tax authorities 
have already accepted corporations as charitable legal entities despite this cor-
porate legal prohibition of unchangeable provisions in the articles.1319 There-
fore, the company could adopt a charitable purpose at least in the beginning in 
order to benefit from the tax reliefs. In case dividend distributions were nec-
essary later on, the purpose could be amended in order to allow for such dis-
tributions. It is noteworthy that the tax consequences (i.e. capital and profit 
taxes) would not only apply immediately and after the amendment and losing 
the status as charitable legal entity, but could also be applied retroactively in 

––––––––––––––
1314 See supra notes 39 ff.
1315 SCHÖNENBERG, 9.
1316 See supra notes 352 ff.
1317 See KS 12, II.c). See LOCHER, art. 56 note 84.
1318 See instead of many and with further references BSK OR II-SCHENKER, art. 
647 note 1. Regarding majority requirements, see supra notes 458 ff.
1319 SCHÖNENBERG, 9.
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case tax authorities ex post deem the company as never having qualified as 
such.

2. Actual Pursuit of the Charitable Activities

The actual activities of a corporation having applied for relief under art. 56 
sub-para. g DBG (or the respective cantonal provision) need to provide the 
benefits as intended according to its purpose. The financial means dedicated 
to the charitable purpose have to be actually put to work accordingly. The law 
prohibits the grant of tax benefits to corporations that only meet the formal 
requirements but whose activities do not actually provide the respective bene-
fits.1320

III. Tax Reliefs of the Corporation
In general and without going into the details, if and as long as the corporation 
fulfilled these four requirements and the tax authorities granted the company 
the status of a charitable legal entity, the corporation would be relieved from 
almost any federal and cantonal taxes on its profits and its equity capital.1321

In case only a particular business unit of the corporation met the requirements, 
the corporation could be partially relieved from these taxes for only this part 
of the business.1322

In case the company did not meet the requirements anymore (e.g. because it 
amended its purpose), the corporation would lose its status as charitable legal 
entity and be taxed normally thereafter and sometimes even retroactively.1323

Besides that, the company would presumably also be exempted from the issu-
ance stamp tax in connection with the issuance of shares. Although the appli-
cable law contains slightly different requirements to be exempted in art. 6 para. 
1 sub-para. a StG, most requirements are less restrictive than the ones in art. 
56 para. 1 sub-para. g DBG and therefore permit a broader range of companies 

––––––––––––––
1320 KS 12, II.2.d). LOCHER, art. 56 note 80.
1321 KOLLER (2007), 447; SCHÖNENBERG, 9. For a detailed discussion of the ex-
emptions, see KOLLER (2007), 463 ff.
1322 BSK DBG-GRETER/GRETER, art. 56 note 27; KOLLER (2007), 448; LOCHER, 
art. 56 notes 1 and 83.
1323 BSK DBG-GRETER/GRETER, art. 56 note 3.
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to be exempted from the issuance stamp tax.1324 Hence, in most cases, a com-
pany that qualifies as charitable legal entity in the sense of art. 56 sub-para. g 
DBG would also be exempted from the issuance stamp tax.

IV. Tax Reliefs of the Investor
The qualification of a corporation as charitable legal entity relieves the corpo-
ration only from paying taxes on its profit, on its equity capital, and on newly 
issued shares. It would be the only direct beneficiary. However, investors 
could benefit indirectly. If and to what extent an investor could benefit essen-
tially depends on whether the investor is an individual or a legal entity.

1. Individuals

According to art. 33a DBG and art. 9 para. 2 sub-para. i StHG, among others, 
all voluntary contributions of individuals to a charitable legal entity in the 
aforementioned meaning would be deductible from the individual’s taxable 
income up to 20 percent of this income, i.e. of the individual’s gross income 
less all permitted deductions according to art. 26-33 DBG.

The requirement of the contribution being voluntary is of particular interest. A 
contribution could only be voluntary if it were made neither to settle a claim 
of the charitable legal entity nor to acquire a claim against the company.1325

From a civil legal point of view, the contribution would have to qualify as à 
fonds perdu donation (Schenkung) within the meaning of art. 239 ff. OR. As 
far as equity investments are concerned, the payment of the contribution as 
consideration for the shares issued to the investor is not a gift in that sense and 
would not qualify as voluntary contribution. On the one hand, the payment 
was made based on a contractual obligation (i.e. the investment agreement) 
and the unconditional subscription of shares.1326 On the other hand, the inves-
tor acquired a claim against the company to receive the shares that it sub-
scribed for.

––––––––––––––
1324 Regarding the requirements of art. 6 para. 1 sub-para. a StG, see generally 
BSK STG-SIMONEK/NORDIN, art. 6 notes 5 ff.
1325 KS 12, IV.1.a). BSK DBG-HUNZIKER/MAYER-KNOBEL, art. 33a note 9.
1326 Compare art. 630 OR. Payment of the contribution is a shareholder’s sole ob-
ligation (art. 680 para. 1 OR) and can be enforced by the board of directors (art. 
681 ff. OR).
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In the literature, it is argued that membership fees paid to an association that 
qualifies as charitable legal entity in the sense of art. 56 sub-para. g DBG 
should qualify as voluntary contribution in any case.1327 This opinion contrasts 
with the opinion of the Federal Tax Authority, according to which a member-
ship fee does not qualify as voluntary contribution.1328 Whatever merits the 
academic opinion may have, in my opinion, it cannot be applied by analogy to 
shareholders in a corporation. The membership of an individual in an associa-
tion is of personal nature, whereas a shareholder’s membership depends on the 
capital contribution.1329 While a member would not receive any material con-
sideration from the association (except for a personal benefit), a shareholder 
receives shares as consideration for its contribution, which have a pecuniary 
value. The shareholder could sell the shares and realize the shares’ value, even 
if the corporation were a charitable legal entity. The difference in what a mem-
ber and a shareholder receive as consideration for their contribution does not 
allow for an application by analogy. Hence, the investment of an impact in-
vestor in a charitable corporation would not qualify as voluntary contribution 
in the sense of art. 33a DBG and art. 9 para. 2 sub-para. i StHG. It could not 
deduct it from its income.

Elaborations on the potential deductibility of payments from a charitable legal 
entity to the shareholder are unnecessary since profit distributions are prohib-
ited anyway.

In summary, an impact investor could not deduct its contribution to (i.e. its
investment in) a charitable corporation from its income. It would not benefit 
from the qualification of the corporation as charitable legal entity.

2. Legal Entities

As far as legal entities are concerned, a similar relief applies to legal entities 
that make voluntary contributions to charitable legal entities. The law provides 
for deductibility of such contributions up to an amount equal to 20 percent of 

––––––––––––––
1327 BSK DBG-HUNZIKER/MAYER-KNOBEL, art. 33a note 9; PEZZOLI, 790 f.; 
SCHERRER/GRETER, 89 f.
1328 KS 12, IV.1.a).
1329 See generally MEIER-HAYOZ/FORSTMOSER, § 3, notes 8 ff.
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the company’s taxable net profit.1330 These contributions need to be distin-
guished from two other types of contributions.

First, commercially justified expenditures (geschäftsmässig begründete 
Aufwände) can be deducted from the legal entity’s gross profit anyway.1331

This could also apply to payments to charitable legal entities.1332 Hence, if a 
contribution to a charitable legal entity qualified as commercially justified ex-
penditure, it could be deducted based on art. 58 para. 1 sub-para. b DBG, re-
gardless of whether it meets the other requirements of art. 59 para. 1 sub-para. 
c DBG.1333

Second, if a contribution were not commercially justified and did not meet the 
requirements of art. 59 para. 1 sub-para. c DBG or art. 25 para. 1 sub-para. c 
StHG, as discussed in the following paragraphs, it could qualify as hidden dis-
tribution of profits.1334

In order to qualify as contribution in the meaning of art. 59 para. 1 sub-para. c 
DBG, the Federal Court first distinguished such contributions from commer-
cially justified expenditures according to art. 58 para. 1 sub-para. b DBG, but 
then held that a voluntary contribution in the sense of art. 59 para. 1 sub-para. 
c DBG would still need to relate to the business activities of the company. In 
other words, it has to be made for business reasons (aus geschäftlichen Grün-
den). If the contribution either exceeded the threshold of 20 percent of the 
company’s taxable profit or it were made in the personal interest of the share-
holders, it would be considered a non-deductible hidden distribution of prof-
its.1335

Particularly KÄNZIG contested this opinion. He did not deem to be a suitable 
criterion the difference between commercially justified expenditures and, on 

––––––––––––––
1330 Art. 59 para. 1 sub-para. c DBG and art. 25 para. 1 sub-para. c StHG.
1331 Art. 58 para. 1 sub-para. b DBG and art. 24 para. 1 sub-para. a StHG.
1332 BSK DBG-BRÜLISAUER/GULER, art. 59 notes 61 f.
1333 See the decision of the Federal Court dated 26.11.1993, reprinted in ASA 
1995, 224 ff., c. 1.c) (cited ASA 1995). KÄNZIG, 150. See also with further refer-
ences BSK DBG-BRÜLISAUER/GULER, art. 59 note 62.
1334 ASA 1995, c. 3.b). KÄNZIG, 149 f. See with further references BSK DBG-
BRÜLISAUER/GULER, art. 59 notes 67.
1335 ASA 1995, c. 3.b). Following the Federal Court is LOCHER, art. 59 notes 88 
ff. and in particular note 93.
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the other hand, contributions for business reasons that were not commercially 
justified. He suggested that any contribution that related to the business activ-
ities be qualified as commercially justified expenditure and be deductible 
based on art. 58 para. 1 sub-para. b DBG. Any other contribution would be 
deemed made in the personal interest of the shareholders and therefore would 
qualify as hidden profit distribution. However, in KÄNZIG’s opinion, the law-
maker intended to privilege charitable contributions, i.e. commercially not jus-
tified expenditures in the interest of the shareholders, up to an amount equal 
to 20 percent of the company’s taxable net profit although they are hidden 
profit distributions. Hence, the lawmaker permitted the deduction of such hid-
den profit distributions up to 20 percent of the taxable net profit. In addition, 
the expenditures would not have to be added to the shareholders’ income, 
which would normally be done in case of hidden profit distributions.1336

As far as equity investments are concerned, what opinion prevails is irrelevant 
and the discussion can be left open. In any case, the contribution would have 
to qualify as gift within the meaning of art. 239 ff. OR. As to the criterion of 
voluntariness, reference may be made to the remarks regarding individuals.1337

Considering that the legal entity making the investment receives shares in ex-
change for its contributions, the investment would not qualify as voluntary 
contribution anyway.

In conclusion, like individuals, legal entities making impact investments could 
not deduct their investment based on art. 59 para. 1 sub-para. c DBG or art. 25 
para. 1 sub-para. c StHG and therefore would not benefit from the investment 
target being a charitable legal entity.

V. Conclusions and Recommendations
The discussion showed that in case of impact investments in a company’s eq-
uity capital, the paramount beneficiary of the status as a charitable legal entity 
would be the corporation itself. The impact investor would not benefit from 
any particular deductions itself since its investment would not qualify as a 
charitable contribution. As to the corporation, it would benefit from the relief 
from several taxes until it and the shareholders decided that they wanted to be 
able to distribute dividends and amended the company’s purpose and articles 

––––––––––––––
1336 KÄNZIG, 149 f. Following KÄNZIG, see also with further references BSK
DBG-BRÜLISAUER/GULER, art. 59 note 66.
1337 See supra notes 872 f.
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accordingly. Hence, qualifying as a charitable legal entity could particularly 
benefit the company in its early stage.

However, waiving the distribution of profits in order to avoid the taxes on the 
profit and the equity capital in the company’s early stage would provide lim-
ited benefits. As long as the corporation does not generate profits at all, it 
would not have to pay profit taxes anyway since only the net profit is subject 
to taxes according to art. 57 DBG and art. 24 para. 1 StHG. If it generated 
profits later, it could deduct the losses carried forward (Verlustvorträge) of the 
seven years before from the profits.1338 In addition, in any case, taxes on newly 
issued shares would only become due if it exceeded CHF 1 million in the ag-
gregate, i.e. including all contributions made in connection with the incorpo-
ration or an earlier capital increase.1339 On a cantonal level, the corporation 
would still have to pay taxes on its equity only according to art. 29 para. 1 
StHG. Finally, if the shareholders decided to amend the articles and to distrib-
ute dividends, the company might even be required to pay taxes on its equity 
capital and its profit retroactively for the period during which it had the status 
of a charitable legal entity.

Having said this, it is doubtful whether it makes sense to incorporate a chari-
table purpose and then to amend it as soon as the distribution of dividends was 
required. First, due to the reluctance of tax authorities to grant reliefs to one 
company among many in an economically competitive environment,1340 the 
chance of obtaining the status of charitable legal entity is limited in these cases. 
Second, the company would mainly benefit during the period after it became 
profitable and before it waives its status as charitable legal entity. However, 
during this period, it would not be possible to distribute profits. In addition, it 
might even be required to pay taxes for this period retroactively if it waives its 
charitable legal entity status later. Third, considering the uncertainty regarding 
whether a sufficient number of shareholders consented to the amendment of 
the company’s purpose and the articles or not,1341 there is a risk that the com-
pany cannot release itself from its chains. Finally, and in particular, imple-
menting the charitable purpose and waiving the distribution of dividends and 
liquidation proceeds to shareholders could be to the disadvantage of an impact 
––––––––––––––
1338 See art. 69 para. 1 DBG and art. 25 para. 2 StHG.
1339 See art. 6 para. 1 sub-para. b StG.
1340 See supra note 862.
1341 Regarding the protection of the purpose of a charitable legal entity, see with 
further references supra note 865.
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investor in the early stage of a company where the risk of being liquidated is 
significant.

Therefore, unless a particular benefit in specific circumstances were to be ex-
pected, it would not be recommendable that a corporation that is the target of
an impact investment be structured to qualify as charitable legal entity.

After having elaborated on the corporate forms and having determined the cor-
poration as most suitable starting point for most impact investments as far as 
corporate forms are concerned, we now turn to the contractual aspects of im-
pact investments.
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Chapter 10: The Investment Agreement

I. Introduction
After having determined that the corporation (Aktiengesellschaft) is the most 
suitable corporate form to begin with, this and the following chapters now fo-
cus on the structuring of a corporation in order to meet the requirements of 
impact investors. A particular focus will be on the investment and the share-
holders’ agreement as core documents of direct investments into service pro-
viders. Besides these two, the articles of association will be discussed as well. 
Although not a contract in a traditional understanding, they form the funda-
mental document, the constitution of a corporation that governs the relation-
ship between the company and its shareholders. As part of the terms and con-
ditions based on which an impact investment would be made, the investor and 
the existing shareholders have to agree on the content of the articles of associ-
ation and therefore on the structure of the corporation.

The focus on these three documents should not hide the fact that other docu-
ments are relevant for an impact investment as well. Prior to the conclusion of 
the investment and the shareholders’ agreement, the target company will be 
evaluated, the investment will be structured, and the final agreements will be 
negotiated. Several legal documents govern the relationship among the parties 
involved during this evaluation and negotiation stage.

One of the most important documents is the term sheet. The term sheet sets 
out the high-level terms and conditions of the investment, which allows the 
parties to evaluate whether there is room for a final agreement or not. If the 
parties’ positions were too far apart, they could separate immediately and es-
pecially prior to spending too much on expensive due diligence processes. The 
high-level terms and conditions of the investment usually include provisions 
on the amount and type of investment, on some general conditions precedent 
to the investment, on the participation rights of the investor, on the manage-
ment of the company, on transfer restrictions, and on the exit. Furthermore, it 
governs the parties’ rights and obligations during the evaluation and negotia-
tion stage, e.g. exclusivity rights, allocation of costs (particularly in case of 
abandonment of the process) and breakup fee, applicable law, and jurisdiction. 
While the latter group of provisions usually impose binding rights and obliga-
tions on the parties, the high-level provisions on the investment usually have 
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to be understood as non-binding declaration of intention (Absichtserklä-
rung).1342

As far as impact investments are concerned, besides these provisions, the term 
sheet has to reflect the most important terms and conditions from an impact 
investor’s point of view. Among others, this should include the reflection of 
the double mission statement in the company’s constitutional documents as 
well as the management of the company in a financially, socially, and ecolog-
ically responsible manner. The content recommendations that will be made 
with regard to the investment agreement, the shareholders’ agreement, and the 
articles of association form the pool of provisions among which the investor 
has to determine the most relevant ones to be stated in the term sheet. How-
ever, a separate and detailed discussion of the term sheet would not provide 
any particular benefit and therefore shall be deliberately omitted.

Another and probably the first agreement the parties enter into is a non-disclo-
sure or confidentiality agreement. Such an agreement is necessary to ensure 
that the investor keeps confidential sensitive information and trade secrets, of 
which it obtains knowledge prior to or during the due diligence process. What 
qualifies as confidential information or as a trade secret is usually set out in 
the agreement. Besides that, it governs the access to such information and to 
persons within the target company, restricts the usage of the information to 
evaluative purposes only, restricts the disclosure to the investor’s advisors or 
co-investors, prohibits the solicitation of the target’s personnel or customers, 
and sets time limitations regarding the confidentiality. Considering that some
information is required before the investor enters into a term sheet, non-dis-
closure agreements are usually concluded before confidential information is 
disclosed. The confidentiality undertakings could, but do not have to, be reit-
erated in the term sheet. If the publicly available information were already 
sufficient to enter into a term sheet, the parties could include the confidential-
ity provisions in the term sheet.1343

––––––––––––––
1342 Regarding the term sheet, its content, and its qualification, see generally and 
with further references FRICK, notes 690 ff.; GRONER, 175 ff.; VON SALIS-LÜT-
OLF, notes 163 ff. As to the allocation of costs, see particularly FRICK, notes 667 
ff.; VON SALIS-LÜTOLF, notes 149 ff.
1343 Concerning the non-disclosure agreement, see generally and with further ref-
erences FRICK, notes 566 ff.; GRONER, 181 f.; VON SALIS-LÜTOLF, notes 131 ff.
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The confidentiality needs of the target company remain the same with regard 
to impact investments. The different intention of the investor compared to tra-
ditional private equity investors does not change anything. Considering that 
no particularities apply to a non-disclosure agreement in connection with an 
impact investment, it will not be discussed any further.

Although not an agreement, another important step of the evaluation phase is 
the due diligence review. It is intended to provide the investor with the infor-
mation relevant to evaluate the target company, in particular from a financial 
point of view. The goal of the review is to obtain a sound basis for an invest-
ment decision and at what terms and conditions the investment should be 
made. Among others, the investor will review the legal existence of the corpo-
ration, its financial basis, entitlements to assets and IP rights, employment mat-
ters, supplier and customer relationships, legal proceedings and compliance, 
etc.1344

In general, an impact investor will review the same aspects as a traditional 
private equity or venture capital investor would do. However, in addition to 
these aspects, it will particularly focus on the impact the target company has 
generated and on ecological, social, and governance (ESG) factors in general. 
One option to evaluate how the company performed with regard to these as-
pects would be to apply the impact investor’s reporting tool in the due dili-
gence review.1345 If no such tool were available, the investor could require that 
the company produce a report by applying one of the impact reporting frame-
works that have evolved.1346 Depending on the business of the target company, 
the ESG factors to be reviewed could include, among others, waste manage-
ment, production safety and ecology, energy supply, fair treatment of the em-
ployees, gender equality, etc.

Similar to traditional venture capital and private equity investments, the results 
from the due diligence review will be summarized in a due diligence report 
and will then be implemented in the appropriate agreement. The recommen-
dations made in this research earlier or in the following regarding the structur-
ing of the investment represent the most beneficial structure. They may also 

––––––––––––––
1344 Regarding the due diligence review, its purpose, and its scope, see generally 
FRICK, notes 635 ff.; VON SALIS-LÜTOLF, notes 173 ff.
1345 See e.g. NEWMARK/PENA, 112.
1346 As to potential reporting frameworks, see the literature cited in supra foot-
note 57.
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operate as guidance as to what the investor could look for, among others, when 
conducting its due diligence review. Every aspect of the company that already 
complies with the structuring recommendations reduces the transaction costs. 
Hence, providing a detailed list of what the investor should focus on would be 
a repetition of all recommendations. In addition, the scope of the due diligence 
review strongly depends on both the target company’s business as well as on 
the impact investor’s preferences in every individual case. Therefore, the re-
marks hereto must remain on this high level.

A similar caveat needs to apply to the structuring recommendations in this and 
the following chapters. Besides the due diligence, the entire structure of an 
investment and the investment target strongly depend on the particular circum-
stances of any given individual case. Therefore, the recommendations made 
herein cannot be regarded as a blueprint for all direct impact investments. In-
stead, the recommendations’ purpose is to show what would be possible to 
satisfy the interests of impact investors from a legal point of view.1347 Hence, 
the recommendations will indicate viable options rather than providing de-
tailed frameworks or even drafting proposals.

After these introductory remarks, we now turn to the general structure of an 
investment in order to prepare the stage for a more detailed discussion of the 
investment agreement.

II. General Structure of an Investment

1. Parties

Where the investor(s) acquire newly issued shares, the investor(s), the com-
pany, and the existing shareholders are usually parties to an investment agree-
ment. The investor(s) may enter into the agreement either alone or together 
with other co-investors, with one investor being the lead investor. Depending 
on the growth stage of the company, the existing shareholders will be either 
treated as a heterogeneous group or split into the founders, the management 
shareholders, and the other shareholders.1348

––––––––––––––
1347 See already supra note 21.
1348 FREY, 41 f.; VON SALIS-LÜTOLF, note 176. 
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Some authors suggested that the parties are either the investor and the com-
pany or the investor and the existing shareholders, depending on the nature of 
the capital increase or on the obligations undertaken by the parties.1349 In par-
ticular, some argued that if the investor were to acquire newly issued shares 
by way of an ordinary capital increase, the company could not be party to the 
investment agreement since only the existing shareholders could ensure that 
the investor receives these shares. An undertaking of the company to allocate 
these newly issued shares to the investor is considered invalid. If the invest-
ment were completed by way of authorized capital increase, the shareholders 
would not have to approve the increase in a general meeting and hence only 
the company would be the counter party of the investor.1350

NOBEL, one of the earliest proponents of this opinion and on whom many other 
supporters rely, compared the subscription rights to option and conversion 
rights issued in connection with contingent capital increases. He argued that 
option and conversion rights could be considered contractually acquired rights 
to obtain shares. Since such rights would be invalid if issued prior to the reg-
istration of the conditional capital increase in the commercial register,1351 the 
same would have to be true with regard to subscription rights contractually 
acquired prior to the approval of an ordinary share capital increase.1352

However, in my opinion, subscription rights and option and conversion rights 
are different concepts and may not be mixed. While subscription rights grant 
the shareholders the possibility to subscribe for newly issued shares prior to 
any other subscriber in order to maintain their stake, option and conversion 
rights entitle the holder of such rights to become a shareholder upon exercise 
of the rights. In particular, when exercising the option or conversion right (and 
making the necessary capital contribution, if not already made),1353 the right 
holder automatically becomes a shareholder. As far as contingent capital in-
creases are concerned, art. 653c para. 1 OR fulfills the same function as sub-
scription rights in an ordinary or authorized capital increase, but not the con-
version or option rights.1354 Hence, the invalidity of subscription rights prior 
––––––––––––––
1349 FRICK, notes 779 f., and GRONER, 198 ff.
1350 BSK OR II-ZINDEL/ISLER, art 650 note 31; FREY, 44 f.; FRICK, note 779; NO-

BEL, 1175. At least doubtful, but leaving it open, BÖCKLI, § 2, note 78.
1351 Art. 653b para. 3 OR.
1352 NOBEL, 1175.
1353 See art. 653e para. 1 and 3 OR.
1354 See BSK OR II-ZINDEL/ISLER, art. 653c note 2.
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to the resolution of an ordinary capital increase cannot be justified with an 
analogous application of art. 653b para. 3 OR.

The Federal Court held a long time ago that an undertaking of a company to 
allocate shares issued in connection with a capital increase to a third party is 
neither impossible nor illegal in the sense of art. 20 para. 1 OR. Rather, and in 
my opinion rightfully so, the Court interpreted the undertaking as to be subject 
to the shareholders waiving their subscription rights. In that sense, the com-
pany promised performance of a third party within the meaning of art. 111 
OR.1355

Even proponents of the opinion that in case of an ordinary capital increase only 
the investor(s) and the existing shareholders would be parties to the investment 
agreement agreed that it might be beneficial to have the company joining as 
well, particularly with regard to certain accessory obligations.1356 As the dis-
cussion of the obligations of the relevant parties will show, it will be beneficial 
and sometimes necessary to have all three, i.e. the investor(s), the existing 
shareholders, and the company as parties to the investment agreement.

2. Content and Obligations

In the following, the main obligations of the parties to an investment agree-
ment shall be elaborated. Considering that accessory obligations have little in-
fluence on the legal qualification of a contract, they will not be specifically 
mentioned in the following sections. Accessory obligations of all or some par-
ties to an investment agreement could include confidentiality undertakings, 
cost and tax bearing agreements, etc. This list of accessory obligations is by 
no means exhaustive. Depending on the given circumstances, additional obli-
gations could be imposed on all or some parties as deemed appropriate.

2.1 Obligations of the Investor(s)

In an investment agreement, the investor subscribes, or undertakes to sub-
scribe, for a certain number and type of shares at a price to be specified in the 
agreement. Furthermore, it promises to make a contribution equal to the ag-
gregate subscription price for all shares.1357

––––––––––––––
1355 BGE 99 II 18 ff., c. 2.b). See also VON SALIS-LÜTOLF, note 180.
1356 See e.g. FREY, 44 f.
1357 FREY, 44; FRICK, note 786; GRONER, 198 f.; VON SALIS-LÜTOLF, note 179.
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While these main obligations, to which the investor commits, generally remain 
the same in all cases, the detailed structuring might deviate significantly in 
individual cases. For example, the undertaking to subscribe for shares and to 
make a contribution may be made subject to the prior fulfillment of certain 
conditions precedent, which from a technical point of view could either qualify 
as conditions in the sense of art. 151 ff. OR or as requirements 
(Voraussetzungen).1358 Furthermore, the investment amount could be split into 
several instalments and each instalment could be made subject to the achieve-
ment of certain milestones. Unless waived by the investor, further instalments 
would only become due if and/or to the extent the company achieved the mile-
stones.1359 Technically speaking, these milestones also qualify as conditions 
precedent. Note that in order to be valid, the subscription of shares must be 
unconditional according to art. 652 para. 1 in connection with art. 630 sub-
para. 2 OR. Hence, a subscription of shares could only be included in the in-
vestment agreement if the subscription were not subject to any conditions. In 
other words, if the investor preferred not to invest until certain conditions had
been fulfilled or milestones met, the agreement could only include a (condi-
tional) undertaking to subscribe for shares.

2.2 Obligations of the Existing Shareholders

In case new shares were to be issued to the impact investor in an ordinary share 
capital increase, the existing shareholders would have to undertake to vote in 
favour of the capital increase in the respective general meeting.1360 In case of 
an authorized share capital increase, no such shareholders’ resolution would 
be required, and the shareholders would not have to enter into such undertak-
ing.1361

Regardless of whether the investment was completed by way of ordinary or 
authorized share capital increase, the existing shareholders would have to 
waive their subscription right according to art. 652b para. 1 OR or to transfer 

––––––––––––––
1358 FREY, 48 f. Regarding the distinction between conditions and requirements, 
see HUGUENIN (2014), note 1285.
1359 FREY, 54 f.; VON SALIS-LÜTOLF, note 181 and 267 ff.
1360 See art. 650 para. 1 OR.
1361 See generally FREY, 44; FRICK, 786; GRONER, 203 f.; VON SALIS-LÜTOLF, 
note 180.
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or undertake to transfer them to the investor.1362 While obtaining the waiver to 
exercise the subscription right could also be included as condition precedent 
(particularly in case of execution of an authorized capital increase where no 
shareholders’ resolution were necessary), it is recommended to have the exist-
ing shareholders joining the agreement as parties and to have them waiving 
the exercise therein. It eliminates one uncertainty on the way to the completion 
of the investment. In addition, the waiver is to be preferred over the exclusion 
of the subscription right according to art. 652b para. 2 OR and a potential liti-
gative challenge of the shareholders’ resolution based on a lack of good 
cause.1363

Besides that, the investment agreement usually contains further obligations of 
the existing shareholders. First, if necessary, the investor will request an 
amendment of the articles. In case of an impact investment, the investor might 
request the amendment of the corporate purpose to reflect the double mission 
unless the purpose already does so.1364 Other amendments of the articles of 
association could include provisions that protect the double mission statement 
from being cancelled. The existing shareholders would have to undertake to 
exercise their voting rights accordingly. Second, the existing shareholders usu-
ally undertake to elect new board members including an investor representa-
tive and sometimes new auditors too.1365

Third, they provide representations and warranties with regard to the company. 
These representations and warranties describe the actual state of a company 
and its business operations and, among others, relate to the company’s legal 
existence, ownership in its shares, appropriateness of its accounting and finan-
cial statements, absence of litigation, absence of default events with regard to 

––––––––––––––
1362 FREY, 44; VON SALIS-LÜTOLF, note 180. In case of an authorized capital in-
crease, such waiver would not be necessary if the shareholders’ resolution has al-
ready withdrawn the subscription right (see FRICK, note 780 in fine).
1363 Regarding good causes that justify the exclusion of subscription rights, see 
instead of many and with further references BSK OR II-ZINDEL/ISLER, art. 652b 
notes 17 ff.
1364 See supra notes 378 ff.
1365 FREY, 44.
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debt financing, legal title to licences, patents, or brands essential to the com-
pany’s business, etc.1366 In case the group of existing shareholders consisted 
of several subgroups, it would be quite common that not all shareholders pro-
vide the same representations and warranties. For example, management 
shareholders have comprehensive knowledge about the company and its busi-
ness and hence may provide representations with regard to all aspects. Com-
pared thereto, ordinary non-managing shareholders have significantly less 
knowledge. Therefore, they usually provide either no representations and war-
ranties at all, or these are limited to legal title to the shares they hold.1367

Fourth, depending on the remedies in case of misrepresentations or breaches 
of warranties given by the existing shareholders (and the company),1368 it 
might be necessary to ensure that the existing shareholders cooperate and ex-
ercise their shareholder rights accordingly. For example, instead of damage 
payments to the investor, the investment agreement could provide for a capital 
increase in which the impact investor could subscribe for new shares at nomi-
nal value. In practical terms, the damage would be deducted from the pre-
money valuation based on which the impact investor invested, which would 
result in a lower issue price per share. Thereafter, it is calculated how many 
shares the investor would have received if it had invested the same aggregate 
amount at such lower price. The difference between this hypothetical number 
of shares and the actual number of shares the investor had acquired equals the 
number of shares the investor would be entitled to subscribe for at nominal 
value in this remedial capital increase.1369 In this case, the other shareholders 
would (once again) have to undertake to vote in favour of such capital increase 
and to waive their subscription right.

––––––––––––––
1366 As to the function and purposes of representations and warranties, see gener-
ally FREY, 58 f.; FRICK, notes 1335 ff.; GRONER, 220 ff. For an overview on typi-
cal representations and warranties, see GRONER, 238 ff. See also VON SALIS-LÜT-
OLF, note 183.
1367 FREY, 61.
1368 As to if and to what extent the company provides representations and warran-
ties, see infra note 915 f.
1369 See generally with regard to compensating capital increases as remedy for a 
misrepresentation or breach of warranty WENGER/SPECK, 189.



General Structure of an Investment - 337

2.3 Obligations of the Company

The main obligation of the company is to procure that the impact investor re-
ceives shares in the company. The company is solely responsible for that in 
case a general meeting has already resolved an authorized capital increase, 
excluded the shareholders’ subscription rights (or delegated this decision to 
the board of directors), and entitled the board to allocate the subscription rights 
to third parties such as the investor.1370 Otherwise, the shareholders would 
have to waive their subscription right.1371

In case of an ordinary capital increase where the existing shareholders are par-
ties to the investment agreement, the company would not have to undertake 
explicitly to allocate subscription rights to the investor. Rather, the existing 
shareholder would assign their subscription rights directly to the investor in 
the agreement.1372 Only where the shareholders are not party to the agreement 
would an undertaking of the company be necessary. If the existing sharehold-
ers waived their subscription rights only without transferring them to the in-
vestor, and if the resolution of the shareholders on the capital increase entitled 
the board of directors to allocate subscription rights that have not been exer-
cised,1373 the company would have to undertake to allocate these subscription 
rights to the investor.1374 Besides that, since a resolution of the shareholders to 
increase the share capital according to art. 650 para. 1 OR mandates the board 
of directors to execute it, it is not necessary that the company explicitly under-
takes in the investment agreement to complete it and to file the documents with 
the competent commercial register.1375 However, these undertakings are nev-
ertheless listed in the investment agreement quite often for the sake of com-
pleteness.

Besides the existing shareholders, the company could also provide representa-
tions and warranties. Except for management shareholders, shareholders gen-
erally lack detailed knowledge about the company’s business operations and 

––––––––––––––
1370 FRICK, note 780.
1371 See supra note 909.
1372 FRICK, note 779.
1373 Art. 650 para. 2 sub-para. 8 OR. BÖCKLI, § 2, note 77.
1374 VON SALIS-LÜTOLF, note 180.
1375 FORSTMOSER/MEIER-HAYOZ/NOBEL, § 52, notes 44 and 83. See further 
BÖCKLI, § 2, note 54; BSK OR II-ZINDEL/ISLER, art. 650 note 3.
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assets. Therefore, they are commonly reluctant to provide any representations 
and warranties for something they do not know in detail.1376 In contrast, the 
company, represented by its board of directors and its management, has com-
prehensive knowledge about its business operations and is better suited to pro-
vide representations and warranties.

FRICK suggested that damages payments from the company could probably 
contravene the prohibition of the repayment of a shareholder’s contribution 
according to art. 680 para. 2 OR. In addition, this would not make sense from 
a commercial point of view since damages payments would reduce the value 
of the company and hence the value of the investor’s investment.1377 Moreo-
ver, damages payments could destroy liquidity reserves required to operate the 
business. FRICK’s concerns are true if and to the extent damages payments are 
agreed as remedies for breaches of representations and warranties. However, 
it would not be a problem at all where alternative remedies were agreed. For 
example, if the parties agreed on the issuance of new shares at the nominal 
value in an authorized or ordinary share capital increase,1378 the company 
would not have to sacrifice liquidity and would not contravene the legal pro-
hibition to repay the shareholder’s contribution. Therefore, contrary to 
FRICK’s recommendation, an investor may require a company to provide rep-
resentations and warranties. Existing shareholders might favour this possibil-
ity as well since they could limit their own liability to title warranties regarding 
the shares held by them and benefit from the investment of the investor at rea-
sonable terms. If the investor received no representations and warranties, it
would only be willing to invest at a lower share price that covers its risk taking.

Having outlined the main obligations of each party, we now turn to the quali-
fication of the investment agreement.

––––––––––––––
1376 See generally with regard to representations and warranties of shareholders 
supra notes 911 f.
1377 FRICK, note 1343.
1378 See WENGER/SPECK, 188 f., and supra note 912.
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III. Legal Nature and Applicable Law

1. Qualification

1.1 Basics of Innominate Contracts

Swiss law distinguishes between nominate contracts (Nominatverträge) and 
innominate contracts (Innominatverträge). An agreement would qualify as an 
innominate contract if neither the OR nor any other law contained specific 
provisions on it.1379 Whether a contract is considered a nominate or an innom-
inate contract depends on its essentials (essentialia negotii). If the main obli-
gations under an agreement to be qualified corresponded to the ones of a con-
tract in the OR or any other law, it would be a nominate contract.1380

HUGUENIN argued that the essentials describe the core content of a contract 
only rather than prescribing a contract type’s scope of application. Hence, she
convincingly proposed that the contract and its characteristics in their entirety 
need to be considered in order to determine whether an agreement is a nomi-
nate or an innominate contract.1381 However, in any case, an agreement could 
not be considered a nominate contract unless it included at least the essentials 
of a legal contract type.

Although disputed, the literature predominantly distinguishes two different 
types of innominate contracts, i.e. mixed contracts (mixti iuris, mixti generis) 
and contracts of their own kind (sui generis). Mixed contracts are coherent 
agreements that, among others, combine the essentials of several different 
(nominate or innominate) contracts. Compared thereto, the essentials of 

––––––––––––––
1379 See generally and each with further references BSK OR I-AMSTUTZ/MORIN, 
Einl. vor Art. 184 ff., note 5; GAUCH/SCHLUEP/SCHMID/EMMENEGGER, note 252; 
HUGUENIN (2014), notes 3664 ff.; SCHLUEP (1979), 770.
1380 SCHLUEP (1979), 770 f. See also with further references BSK OR I-AM-

STUTZ/MORIN, Einl. vor Art. 184 ff. note 5.
1381 HUGUENIN (2014), notes 366 f.
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contracts of their own kind do not consist of a combination of essentials of 
different contracts and form a particular internal unity.1382

Innominate contracts need to be particularly separated from composed con-
tracts (zusammengesetzte Verträge). These contracts do not combine several 
essentials of different contracts, but compose several independent (nominate 
or innominate) agreements in a way that they depend on each other. They are 
not considered separate and independent agreements. The composed agree-
ments have been concluded individually, but according to the parties’ will, 
they are tied together in a way that one without the other would be useless. 
This cross-linking arrangement need to be set up by all parties, although the 
different agreements tied together could have different parties.1383

Furthermore, they need to be distinguished from typical nominate contracts 
that have a non-typical addition (typische Verträge mit Beimischung, atypische 
Verträge). This non-typical addition does not transform the nominate contract 
into an innominate contract. Rather, the agreement remains a nominate con-
tract. The non-typical addition would be subject to the legal provisions that 
apply to the main agreement.1384

Note that a clear distinction might not be possible in every case. The principle 
of freedom of contract1385 not only allows the evolution of innominate con-
tracts, it also permits interstages. The transitions between the different types 
of contracts can be gradual and fluent. Hence, compared to the determination 

––––––––––––––
1382 See generally and each with further references BSK OR I-AMSTUTZ/MORIN, 
Einl. vor Art. 184 ff. notes 8 ff.; GAUCH/SCHLUEP/SCHMID/EMMENEGGER, note 
252; HUGUENIN (2014), notes 3681 ff.; SCHLUEP (1979), 771 ff.
1383 See generally and each with further references BSK OR I-AMSTUTZ/MORIN, 
Einl. vor Art. 184 ff. note 12; GAUCH/SCHLUEP/SCHMID/EMMENEGGER, note 
253; HUGUENIN (2014), notes 3676 ff.; SCHLUEP (1979), 776 f.
1384 HUGUENIN (2014), note 3675. See also BSK OR I-AMSTUTZ/MORIN, Einl. 
vor Art. 184 ff. note 9 in fine.
1385 As to the freedom of contract in general, see art. 19 OR and BGE 129 III 35 
ff., c. 6.1. See further BSK OR I-HUGUENIN/MEISE, art. 19/20 notes 1 ff.; 
GAUCH/SCHLUEP/SCHMID/EMMENEGGER, notes 612 ff.; HUGUENIN (2014), notes 
4 f.; SCHWENZER, § 25, notes 25.01 ff., and § 26, notes 26.01 ff.
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of the applicable law, the exact qualification of a contract as a particular sub-
type of either nominate or innominate contract has lost its significance.1386

Having said this, due to its effect on the determination of the applicable law, 
the following attempt to qualify the investment agreement is still necessary. If 
it qualified as subtype of a nominate contract, the determination of the law 
applicable to this type of contract would be rather simple. However, the law to 
be applied to innominate contracts cannot be determined equally simply.1387

1.2 Qualification of the Investment Agreement

a Academic Literature and Legal Practice

Considering the characteristics outlined above, it may be held that an invest-
ment agreement obviously does not qualify as a nominate contract since it is 
not explicitly mentioned in the law. Although the law refers to a subscription 
agreement several times,1388 it does not contain any detailed provisions on it. 
Despite the reference to it, the agreement qualifies as an innominate con-
tract.1389 Moreover, if the agreement did not include the subscription of shares 
(e.g. because of conditions precedent that need to be met before the investor 
subscribes for shares),1390 it would not even qualify as a subscription agree-
ment, but rather as a pure investment agreement with a conditional obligation 
to subscribe for shares.

The literature on private equity generally distinguishes between an investment 
agreement and a subscription agreement. It describes the investment agree-
ment as an agreement between the investor and the existing shareholders with 
which the investor undertakes to subscribe for shares to be issued in connec-
tion with a capital increase and to pay the contribution for them. Concurrently, 

––––––––––––––
1386 BSK OR I-AMSTUTZ/MORIN, Einl. vor art. 184 ff. note 6; HUGUENIN (2014), 
note 3682.
1387 See infra notes 948 ff.
1388 See e.g. art. 630, art. 652, art. 652h para. 3, and art. 681 f. OR.
1389 See instead of many and each with further references FREY, 43; GRONER, 
198; HUGUENIN (2014), note 3664.
1390 Regarding the requirement of subscriptions to be unconditional, see supra
note 907.
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the existing shareholders undertake to execute all actions necessary to com-
plete the investment and in particular, to exercise their voting rights accord-
ingly. Due to this last undertaking of the shareholders, the literature deems the 
parties to join forces by providing financing and by exercising voting rights in 
order to achieve a common goal (i.e. the completion of an investment). There-
fore, it qualifies this investment agreement as simple partnership in the sense 
of art. 530 ff. OR. In addition, considering that the company would be the 
beneficiary of the agreement, it is considered an agreement for the benefit of 
a third party within the meaning of art. 112 para. 1 OR.1391

FRICK’s qualification makes another distinction base on the size of the group 
of shareholders. If the investment were made into a corporation with a small 
group of shareholders who entered into a shareholders’ agreement with voting 
restrictions, the investor would join this group. Therefore, the investment 
agreement would qualify as simple partnership. However, if the target were a 
corporation with a larger group of independent shareholders, the investment 
agreement would be an exchange contract.1392

In contrast to investment agreements, agreements between the investor and the 
corporation in which the investment is made are qualified as subscription 
agreements. As mentioned before, this agreement qualifies as an innominate 
contract, but without further specification.1393

To the extent apparent, courts have not had to qualify the legal nature of in-
vestment agreements.

b Personal Evaluation

The discussion of the parties to an investment agreement and of their respec-
tive obligations has shown that the investor is well advised to ensure that be-
sides itself, the existing shareholders and the company join the investment 
––––––––––––––
1391 See generally GRONER, 203 ff. See also FREY, 42 f. VON SALIS-LÜTOLF, note 
177, qualified this agreement as an exchange contract understood in a non-tech-
nical manner.
1392 FRICK, note 796.
1393 See supra note 924 and the literature cited in footnote 1389. Although FRICK, 
note 780, mentioned the possibility that the investor may enter into an invest-
ment agreement with the corporation, he did not discuss the legal nature of such 
agreement at all.
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agreement as parties.1394 While the investor undertakes to subscribe for newly 
issued shares and to make the agreed contribution as consideration, the exist-
ing shareholders need to waive their subscription rights in connection with the 
capital increase and to exercise their voting right as shareholders in accordance 
with the terms of the investment agreement. The corporation additionally has 
to undertake to execute all actions necessary to complete the investment. Be-
sides that, the corporation and the existing shareholders usually provide a set 
of representations and warranties.1395

It is obvious that this kind of agreement does not fit within the description of 
either type of agreement according to the academic literature, i.e. of an invest-
ment or a subscription agreement. In particular, if the completion of the in-
vestment were subject to the prior fulfillment of conditions, a direct subscrip-
tion of shares would not be valid.1396 In this case, it would not even partially 
qualify as a subscription agreement.

However, due to the principle of freedom of contract, an investment agreement 
could also be concluded between the investor, all or some existing sharehold-
ers, and the company. Since all parties join their forces in order to complete 
the investment, according to the academic literature, such agreement would 
still qualify as simple partnership.

In my opinion, this qualification of an investment agreement is not appropri-
ate. It solely rests on the observation that forces are combined to achieve a 
common goal. First, it disregards the fact that the mechanics of the agreement, 
i.e. the execution of the investment, share more similarities with exchange 
contracts than with a partnership agreement. The agreement will prescribe sev-
eral individual but sequential actions that need to be executed by the respective 
parties. Unless certain actions needed to be executed prior to the completion 
of the investment (i.e. condition precedents needed to be fulfilled), the sub-
scription of shares could be included in the agreement and signing and closing 
the agreement could be done on the same day. After these actions have been 
executed, the investment would be completed. Potential liability claims for 
misrepresentations and breach of warranties that become apparent within the 
agreed time limitations would be subject to the respective provisions in the 
agreement. These mechanics seem to be more similar to the ones of a sale and 

––––––––––––––
1394 See supra notes 899 ff.
1395 See supra notes 906 ff.
1396 See supra note 907.
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purchase agreement according to art. 184 ff. OR than to a simple partnership 
agreement.

If the investment agreement were qualified as simple partnership, it could be 
argued that according to art. 545 para. 1 sub-para. 1 OR, it would be dissolved 
upon achievement of its purpose, i.e. upon completion of the investment. In 
this case, it would no longer be valid thereafter, which could cause several 
problems in case of misrepresentations and breaches of warranties. Although 
having completed the investment, the parties’ and in particular the investor’s 
intention is that provisions on representations and warranties apply thereafter. 
Hence, the partnership would have to be continued. If the agreement on repre-
sentations and warranties were deemed an agreement to continue the partner-
ship after the achievement of its purpose, it would not be obvious what the 
common goal of this partnership would be. In addition, it would not be appar-
ent how all parties, i.e. the investor, the existing shareholders, and the com-
pany, would contribute to the achievement of whatever purpose such contin-
ued partnership might have. If it had no common goal anymore, it would cease 
to be a partnership and would have to be qualified differently. The academic 
literature is completely mute on these questions.

Second, the academic literature does not consider the fact that although parties 
to an investment agreement intend to achieve a common goal by joining their 
forces, they typically do not intend to give themselves an organizational struc-
ture. The significance of having such structure needs to be elaborated in more 
detail.

THOUVENIN convincingly argued that following from the principle of freedom 
of contract,1397 it must be possible to enter into agreements with which parties 
join their forces to achieve a common goal without qualifying as simple part-
nership. If every cooperation arrangement were forced into the form of a sim-
ple partnership, the limitation regarding the number of corporate forms 
(Formenzwang) and the restrictions with regard to the structuring possibilities 
(Formenfixierung)1398 would impose a significant and undue restriction on the 
principle of freedom of contract. The qualification as simple partnership would 

––––––––––––––
1397 Regarding the principle of freedom of contract, see generally the literature 
cited in supra footnote 1385.
1398 Regarding the limited number of corporate forms (Formenzwang) and the 
structuring restrictions (Formenfixierung), see supra note 256.
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be particularly inappropriate where the parties acknowledged that their ar-
rangement could qualify as such and explicitly stated in the agreement not to 
form a simple partnership. Therefore, two or more persons must be permitted 
to cooperate to achieve a common goal outside the scope of a simple partner-
ship. He named this kind of contract a “cooperation agreement” (Koopera-
tionsverträge).1399

Cooperation agreements are defined as agreements with which parties under-
take to perform certain clearly specified and complementary, but individual 
actions in a coordinated manner (e.g. with regard to the time or place of per-
formance, etc.) in order to achieve a common goal.1400

The most determinant aspect to distinguish a cooperation agreement from a 
simple partnership agreement is the lack of an organizational structure. THOU-
VENIN pointed out that a partnership requires structures and mechanisms to 
determine the common will of the partners and to act accordingly. Partnership 
agreements do not necessarily set out the detailed rights, obligations, or actions 
to be executed by the partners, but rather remain abstract in order to remain 
flexible and to be able to adapt operational activities where and when neces-
sary. The partners will specify the rights, obligations, and actions in any given 
case by way of resolution. Corporate legal provisions in the OR seem to follow 
this concept since they provide rules on the representation of the corporate 
forms and the decision-making process within them. Contrary thereto, obliga-
tory contracts work differently. Although they might contain gaps or uncer-
tainties that need to be filled or clarified, respectively, by courts, the agreed 
rights and obligations forming the essentialia negotii of the agreement will 
remain unchanged.1401

Furthermore, although parties to a cooperation agreement have a common 
goal, they do not act jointly to achieve this goal as partners of a partnership 
would do.1402 The actions to be executed as set out in detail in a cooperation 
agreement are of individual nature that can be executed independently from 

––––––––––––––
1399 THOUVENIN, notes 706 ff.
1400 See regarding the definition of cooperation agreement as well as for a de-
tailed discussion of their characteristics THOUVENIN, notes 721 ff.
1401 THOUVENIN, notes 749 ff.
1402 Regarding the common goal of partners of a partnership, see supra notes 
362 ff.
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each other. In this case, the common goal is a mere point of reference. How-
ever, in case of a partnership, the common goal is the most important content 
of the agreement, and the actions to achieve this goal have to be determined 
jointly by way of resolution.1403

Finally, a cooperation agreement does not create any form or joint ownership 
(Gesamthandschaft). Rather, the respective actions and contributions are exe-
cuted independently, although in a coordinated manner.1404

When applying these thoughts to investment agreements, it becomes apparent 
that it shares more similarities with a cooperation agreement than with a part-
nership agreement. Although the parties have a common goal, i.e. the comple-
tion of the investment, except for the voting at a shareholders' meeting, if any, 
there is no indication that they intend to achieve this by joint actions. They do 
not transfer assets or money to be held by all parties in joint ownership to be 
used to achieve the goal. As far as the investor’s main obligation is con-
cerned,1405 the company will become the owner of the investor’s contribution, 
but not all parties jointly. In my opinion, the fact that the main obligation of 
an investor consists of the payment of a contribution does not contradict the 
qualification as cooperation agreement. Besides the contribution, the investor 
has to subscribe for shares, i.e. to make a declaration of will, thereby making 
an implicit declaration to join the group of existing shareholders with the in-
tention to support the company’s next growth stage. This subscription decla-
ration needs to be in writing and signed by the investor. Furthermore, the con-
fidentiality arrangement in the investment agreement requires all parties not to 
disclose any trade secrets.1406 In my opinion, these can be qualified as cooper-
ative actions.1407

As far as the criteria of individuality and independence of the parties’ obliga-
tions are concerned, it has to be acknowledged that not all obligations of the 
parties to an investment agreement are entirely independent from each other. 

––––––––––––––
1403 THOUVENIN, notes 759 ff.
1404 THOUVENIN, notes 764 ff.
1405 Regarding the investor’s obligations, see supra notes 906 f.
1406 THOUVENIN, notes 726 and 790.
1407 Regarding the necessity to execute a cooperative action instead of only trans-
ferring assets, see THOUVENIN, notes 727 f.
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For example, the undertaking to file the documents on the share capital in-
crease depends on the board of directors having resolved to execute the capital 
increase and to amend the articles of association accordingly.1408 Such resolu-
tion in turn depends on the contribution having been made, the shares having 
been subscribed for, and the general meeting of shareholders having resolved 
to increase the share capital, if necessary.1409 However, other actions may be 
executed independently. This would particularly apply to the obligation of the 
investor to make a contribution, to the delivery of certain documents to com-
plete the investment (e.g. of a subscription form, declarations of acceptances, 
if any, and of waivers of subscription rights unless they are already included 
in the agreement), or the confidentiality undertakings.

In any case, all these actions are complementary to each other. The investment 
is not completed until all parties have performed their actions related thereto. 
These actions are not integrated to a new whole, but are added to each other. 
After all parties have performed as set out in the agreement, the investment is 
automatically completed.1410

In addition, and in particular, investment agreements do not establish any or-
ganizational structures. The investment agreement sets out the respective par-
ties’ obligations in detail. It is not intended that the parties determine these 
obligations later on. In addition, parties to an investment agreement do not 
intend to grant any representation authority to another party. The fact that par-
ties may appoint one or several parties to represent them at the closing of the 
investment does not change anything. These representatives would only be 
entitled to execute the actions set out in the investment agreement, but they 
would not be entitled to take decisions and pass resolutions on their own or 
even to fill potential gaps in the agreement. Their position is by no means 

––––––––––––––
1408 See supra note 914.
1409 Whether a shareholders’ resolution is necessary or not depends on whether 
the investment is completed by way of ordinary or authorized share capital in-
crease. See supra note 913 f.
1410 Regarding the necessity of complementary actions, see THOUVENIN, note 
732.
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comparable to the position of managing partners in case of a simple partner-
ship, who need to pass resolutions in order to determine the way forward.1411

In summary, it may be held that an investment agreement among the investor, 
all existing shareholders, and the company shows the determinant characteris-
tics of a cooperative agreement. Considering that THOUVENIN qualified coop-
eration agreements as innominate contracts sui generis, the same would hold 
true for investment agreements.1412

As mentioned before, FRICK suggested that an investment agreement with re-
gard to an investment in a company with a large group of shareholders quali-
fied as exchange contract, and not as a simple partnership, which it would in 
case of an investment in a company with a few shareholders.1413 This distinc-
tion is questionable. Regardless of the number of shareholders, the investor 
would have to ensure that a sufficient number of them undertake to exercise 
their voting rights in general meetings according to the provisions in the in-
vestment agreement. The number of shareholders does not change this neces-
sity at all. The undertakings of the parties, particularly of the existing share-
holders committing to exercise their voting rights in a particular manner, 
remains the same. Hence, a different qualification due to the number of share-
holders of a target company is not justified.

When qualifying the investment agreement with regard to an investment in a 
company with a small number of shareholders who are parties to a sharehold-
ers’ agreement, FRICK put forward that the investor would join this group and 
that therefore, the investment agreement would qualify as a partnership agree-
ment.1414 This statement is slightly confusing and requires some clarification. 
Suppose that the group of existing shareholders having joined a shareholders’ 
agreement indeed qualifies as a simple partnership.1415 From a non-technical 
point of view, it is true that the investor will join this group, either by adhering 
to the existing shareholders’ agreement or, more likely, by entering into a new 

––––––––––––––
1411 As to the position of managing partners of partnerships, see supra notes 543
ff.
1412 Regarding the qualification of cooperation agreements, see THOUVENIN, note 
740.
1413 See supra note 926.
1414 FRICK, note 796.
1415 Regarding the legal nature of shareholders’ agreements, see infra notes 998
ff.
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shareholders’ agreement with the existing shareholders. The common goal (i.e. 
the coordination of their mutual rights and obligations as shareholders) and the 
means to achieve it would remain the same in general. However, the purpose 
of the investment agreement and hence, the common goal of its parties is a 
different one. Its purpose is to outline the terms and conditions of the invest-
ment to be made and to complete it in accordance with these. Of course, as a 
consequence of the completion, the investor would join the group of existing 
shareholders. In other words, the investment agreement sets out the terms and 
conditions under which the investor joins this group.

In conclusion, considering that an investment agreement neither qualifies as 
(simple) partnership agreement nor is explicitly mentioned and governed in 
the law, the investment agreement has to be qualified as an innominate con-
tract sui generis.

2. Determination of the Applicable Law

2.1 In General

Considering that innominate contracts are not explicitly governed by legal pro-
visions, the determination of the applicable law can be very difficult. Needless 
to say, the outcome of the determination of the applicable law might have se-
vere consequences on a contract. Among other consequences, formal require-
ments and mandatory provisions could affect the validity of an agreement. 
Several theories have emerged in the literature, while the Federal Court has 
taken a different stance.

a Application of the General Provisions of the OR

The application of mandatory provisions of the general part to innominate con-
tracts is uncontested. The legal practice and academic literature agree that un-
less the parties deviated from the non-mandatory provisions, the provisions of 
the general part of the OR, i.e. art. 1-183 OR, generally apply to innominate 
contracts as well.1416 In my opinion, this would also apply to sets of provisions 
in the particular part of the OR that materially belong to the general part, i.e. 
––––––––––––––
1416 BGE 141 V 162 ff., c. 3.1.1. GUHL/KOLLER/SCHNYDER/DRUEY, § 40, note 4; 
HINTZ-BÜHLER, 36; HUGUENIN (2014), note 3696, who rightfully emphasizes the 
possibility of parties to deviate from non-mandatory provisions; KRUMMEN-
ACHER, 84; SCHLUEP (1979), 780 f.; SCHWENZER, § 26, note 26.23; THOUVENIN, 
note 740.
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the provisions on agency without authority according to art. 419 ff. OR and on 
payment instructions according to art. 466 ff. OR.

b Application of the Particular Provisions of the OR

The particular part of the OR contains provisions on several types of contracts. 
All these contracts are nominate contracts. As to innominate contracts, it is 
questionable if and to what extent these particular provisions apply to them.

Art. 19 and 20 OR prescribe that a contract may not violate mandatory law.1417

However, considering that innominate contracts are not directly governed by 
legal provisions, it is questionable if and to what extent mandatory provisions 
of the particular part of the OR were applicable. This would only be the case 
where the protective intention of the relevant provision required a general ap-
plication in order to provide this protection effectually.1418

As far as non-mandatory provisions are concerned, it is clear that due to the 
principle of freedom of contract, the specific arrangements of parties prevail. 
Hence, non-mandatory provisions could only apply where the agreement in 
question did not provide a solution itself, and such cannot be deduced from the 
hypothetical intention of the parties (hypothetischer Parteiwille).1419

The academic literature developed several theories regarding the law applica-
ble to innominate contracts. The theory of absorption (Absorptionstheorie) 
proposes the application of the law of the predominant type of contract to the 
entire innominate contract, even to the non-typical parts. In contrast, the theory 
of combination (Kombinationstheorie) splits nominate contracts into their el-
ements, to which certain sets of provisions apply, and applies these sets of 
provisions to the respective elements of an innominate contract. Following 
that, another theory suggests that instead of entire sets of provisions, only in-
dividual provisions have to be applied where appropriate (Theorie der 

––––––––––––––
1417 Regarding the mandatory nature of the law referred to in art. 19 and 20 OR, 
see instead of many with further references BSK OR I-HUGUENIN/MEISE, art. 
19/20 note 15.
1418 HINTZ-BÜHLER, 36 f.; HUGUENIN (2014), note 3710; KRUMMENACHER, 86 
ff.; SCHWENZER, § 26, note 26.24; THOUVENIN, note 740.
1419 Art. 19 and art. 20 para. 1 OR. SCHLUEP (1979), 781. See also with further 
references BSK OR I-AMSTUTZ/MORIN, Einl. vor art. 184 ff. notes 13 and 39 ff.; 
HUGUENIN (2014), notes 305 ff.; SCHWENZER, § 26, note 26.23.
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Übernahme gesetzlicher Einzelanordnungen). Although providing more flex-
ibility, this proposition is associated with greater uncertainty. The theory of 
analogous application of the law (Theorie der analogen Rechtsanwendung) 
rightfully points out that any application of the provisions of the OR’s partic-
ular part to innominate contracts can only be an analogous, and never an im-
mediate one. However, where an innominate contract shares no similarities 
with a nominate contract, this theory falls short of providing an answer with 
regard to the applicable law. Referring to art. 1 para. 2 and 3 ZGB, the creation 
theory (Kreationstheorie) suggests that courts would have to set the rules 
where customary law (Gewohnheitsrecht) is missing. Finally, the sociological 
discourse theory (Diskurstheorie) emphasizes the importance of maintaining 
a dialog between legal practice, legal and economic science, and the practice 
to avoid legal issues by structuring contracts appropriately (Kautelarjurispru-
denz).1420

The Federal Court has not settled for any of these theories. Rather, without 
engaging in a discussion of the theories, it applies one, the other, or even a mix 
of several theories on a case-by-case basis, considering all given circum-
stances, the interests of the parties, and their needs of protection.1421 This plu-
ralism of methodologies grants enough flexibility to determine the appropriate 
legal framework or provisions to be applied to a particular legal question aris-
ing from an innominate contract and hence is to be preferred.1422 However, 
due to this flexibility, the difficulties in anticipating what law the Federal Court 
will apply create some uncertainty,1423 which can only be avoided by including 
detailed provisions in the contracts that cater for any contingencies. 

––––––––––––––
1420 See instead of many and each with further references BSK OR I-AM-

STUTZ/MORIN, Einl. vor art. 184 ff. notes 17 ff.; HUGUENIN (2014), notes 3697 
ff.; SCHLUEP (1979), 801 ff.
1421 BGE 139 III 49 ff., c. 3.3; BGE 131 III 528 ff., c. 7.1.1; BGE 118 II 157 ff., 
c. 3.a). These decisions and the respective practice have been confirmed most re-
cently in BGE 2C_628/2013 dated 27.11.2013, c. 2.5.4 f. See also BSK OR I-
AMSTUTZ/MORIN, Einl. vor art. 184 ff. notes 23 ff.
1422 BSK OR I-AMSTUTZ/MORIN, Einl. vor art. 184 ff. notes 23 and 31; HU-

GUENIN (2014), note 3696 in fine.
1423 Regarding the same critique toward the theory of application of individual le-
gal provisions, see HUGUENIN (2014), note 3702.
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2.2 Determination of the Law Applicable to Investment Agreements

This research proposed that an investment agreement be qualified as an innom-
inate contract sui generis.1424 As such, besides the provisions of the general 
part of the OR, it is difficult to determine what law could apply to it. The fol-
lowing elaborations may only be understood as mere estimations without guar-
antee that courts will come to the same conclusions. In particular, in no event 
may the enumeration of legal provisions that might be applicable be under-
stood as exhaustive.

Unless the investment agreement already included the subscription for shares, 
the investor would undertake to subscribe for shares upon prior fulfillment of 
certain conditions precedent. Considering that the subscription is deemed an 
agreement itself,1425 the undertaking to subscribe for shares could qualify as 
an agreement to conclude an agreement (Vorvertrag) within the meaning of 
art. 22 OR.1426 In this case, it would be noteworthy that according to art. 22 
para. 2 OR, the pre-contract would be subject to the same formal requirements 
as the main contract. Art. 652 para. 1 OR prescribes that the subscription must 
be in the form of a “special document”, i.e. it must be in writing.1427 Hence, 
the undertaking to subscribe for shares later on needs to be in writing as well.

In any case, and in particular if the investor directly subscribed for shares in 
the investment agreement, this subscription would have to include the manda-
tory content of a subscription agreement according to art. 652 para. 1 OR in 
connection with art. 630 OR.

––––––––––––––
1424 See in detail supra note 929 ff.
1425 See e.g. GRONER, 198 f.
1426 Regarding the contract to conclude a contract (Vorvertrag), see generally 
BSK OR I-ZELLWEGER-GUTKNECHT, art. 22 notes 1 ff.; GUHL/KOLLER/SCHNY-
DER/DRUEY, § 13, notes 13 ff.; HUGUENIN (2014), notes 153 ff.
1427 Although somewhat unclear, GRONER seemed to suggest that the subscrip-
tion of shares must be recorded in a public deed due to the reference in art. 652 
para. 1 OR to the provisions on the subscription of shares at the incorporation of 
the company, i.e. to art. 629 f. OR (GRONER, 199 f.). However, if this were his 
opinion, it would be alone in the academic literature and would not correspond at 
all with the procedure in practice. Hence, it may be disregarded.
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The waiver of the subscription rights of the existing shareholders could be 
subject to art. 115 OR. The beneficiary of an entitlement or claim (i.e. the ex-
isting shareholders) may agree with the obligor (i.e. the company) to release 
the latter from any obligation.1428 Taking into account that the waiver is not 
considered a unilateral declaration, but an agreement between two parties, it is 
required that the company as obligor of the subscription right consents to the 
waiver. However, such consent may be given implicitly.1429 Therefore, in or-
der to be valid in case courts qualified the waiver as agreement to extinguish
a claim according to art. 115 OR, the company would have to consent at least 
implicitly to the waiver. This is another reason to include the company as a 
party to the investment agreement.1430

The other obligations of the existing shareholders and the company may be 
summarized as undertakings to exercise all rights and to execute all acts nec-
essary to complete the investment.1431 Among others, these obligations 
(mainly of the existing shareholders) resulted in the investment agreement be-
ing qualified as simple partnership by the academic literature.1432 Despite hav-
ing advocated in favour of a general qualification as an innominate contract 
sui generis, although not directly, art. 530 ff. OR on simple partnerships could 
be applied to these parts of the investment agreement, but at least by analogy.

As far as the provisions regarding representations and warranties and their 
remedies are concerned, it may be expected that courts will apply the law on 
sale and purchase agreements, in particular art. 192 ff. OR on title warranties 
and art. 197 ff. OR on quality warranties by analogy. 

Depending on what other provisions the parties include in the investment 
agreement, other legal provisions could be applied by analogy. In some cases, 
courts could even be required to set up new rules based on art. 1 para. 2 and 3 
ZGB. Since it is impossible to determine the applicable law in an exhaustive 

––––––––––––––
1428 Regarding the agreement to extinguish a claim (Aufhebungsvertrag), see gen-
erally BSK OR I-GABRIEL, art. 115 notes 1 ff.; GUHL/KOLLER/SCHNY-
DER/DRUEY, § 38, notes 1 ff.; HUGUENIN (2014), notes 724 ff.
1429 See instead of many BSK OR I-GABRIEL, art. 115 notes 1, 4, and 6.
1430 As to whether the company should be party to an investment agreement or 
not, see supra notes 900 ff.
1431 For a detailed discussion of the obligations of the existing shareholders and 
the company, see supra notes 908 ff.
1432 See supra notes 925 f.
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and final manner without having regard to the agreement to be reviewed in 
every individual case, no such attempt is made. Considering this, it becomes 
obvious why drafting a complete and comprehensive investment agreement 
requires care and diligence. After having named the legal provisions that are 
likely to be applied to most investment agreements, we now turn to the content 
recommendations.

IV. Content Recommendations
Despite the necessity to draft investment agreements carefully, the act of ac-
quiring shares in a social enterprise does not significantly differ from the ac-
quisition of shares in a normal venture company. In particular, the main obli-
gations of the relevant parties remain the same. The applicable legal provisions 
do not distinguish between impact investments and traditional financial invest-
ments. Furthermore, the interests of an impact investor influence the period 
the investor remains invested rather than the act of acquiring the shares. Hence,
to a significant extent, reference may be made to the general literature on the 
content of investment agreements of ordinary venture capital or private equity 
investments.1433 However, impact investors are advised to pay attention to the 
following aspects.

1. Issuance of Preferred Shares

One of the particular characteristics and a distinguishing feature of impact in-
vestments is the intention to receive a financial profit besides the generation 
of a social or ecological impact.1434 In order to increase the chances to receive 
a profit by way of profit distributions, this research has argued that the impact 
investor should insist on preferred shares to be issued to it in connection with 
the impact investment.1435 At the same time, preferred shares help minimize
the potential loss in case the company had to be dissolved and liquidated.

While the content of the preferential rights of the preferred shares have to be 
stated in the shareholders’ agreement and the articles of association,1436 the 

––––––––––––––
1433 See supra notes 905 ff.
1434 See supra notes 47 ff., 68 ff., and 129 ff.
1435 See generally supra notes 420 ff. and 430 f.
1436 See supra note 432. With regard to the recommendations concerning the 
shareholders’ agreement and the articles of association, see infra notes 1017 ff. 
and 1043 ff., respectively.
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investment agreement must provide for preferred shares to be issued to the 
impact investor in connection with the capital increase.

2. Representations and Warranties

The main purpose of representations and warranties in an investment agree-
ment is the reduction or even elimination of information discrepancies. While 
the existing shareholders (particularly the founders) have detailed knowledge 
about the status of the company and its history, the investor’s knowledge, even 
after having done a full-fledged due diligence, will always fall short of the one 
of the existing shareholders. The investor usually has a clear idea of the state 
in which an investee company should be. The existing shareholders, on the 
other hand, know if and to what extent the company complies with this per-
ception. Therefore, in order to bridge this information discrepancy and to force 
the existing shareholders to disclose deviations from the ideal status, the in-
vestor will request representations and warranties that reflect its perception. In 
addition, representations and warranties determine who has to bear the conse-
quences in case the investee company does not comply with the investor’s 
perception. Hence, besides the reduction of the information discrepancy, they 
serve the purpose of risk allocation as well.1437

While investors request some representations and warranties in general and 
regardless of any particularities (e.g. legal title to the existing shares, incorpo-
ration and legal existence of the company, financials, authority to act, compli-
ance with applicable laws, etc.), others depend on the particular business or 
the growth stage of a company. Software development companies require dif-
ferent representations and warranties than manufacturing companies or per-
sonnel recruitment agencies. Furthermore, later-stage companies have a longer 
history, which allows a more detailed risk assessment than start-ups. The ex-
isting literature on venture capital investments provides an overview on typical 
representations and warranties.1438

As far as impact investments are concerned, the catalogue of representations 
and warranties should in particular pay attention to ESG factors. Compliance 
with the applicable laws (e.g. environmental laws, labour laws, social security, 

––––––––––––––
1437 See generally FREY, 58 f.; FRICK, notes 1335 ff. (each with further refer-
ences).
1438 See with further references FRICK, notes 1345 ff. As to US venture capital in-
vestments, see also GLADSTONE/GLADSTONE, 204 ff.
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etc.) must be the minimum. At best, impact investors also receive representa-
tions and warranties on additional, voluntary aspects. For example, if a manu-
facturing company not only disposed of its waste in a manner compliant with 
applicable environmental laws, but also recycled its waste, it should represent 
and warrant that it has conducted the recycling in a proper, diligent and com-
prehensive manner in order to avoid that certain waste products contaminate 
others. Other representations and warranties could relate to higher business 
ethics than required by applicable laws, e.g. work conditions or bribery pay-
ments in countries where the legal standards are lower.

What representations and warranties an impact investor should request de-
pends on the results of the due diligence and cannot be exhaustively listed 
herein. In any case, an impact investor is advised not to settle for representa-
tions and warranties that merely encompass the legal standard, but to insist on 
representations and warranties that reflect business practices beyond this legal 
minimum.

3. Remedies for Misrepresentations and Breaches of Warran-
ties

As discussed earlier, cash payments from the company to the investor as rem-
edy for misrepresentations and breaches of warranties may be complicated, 
restricted, or even illegal.1439 Therefore, and in order not to deprive the com-
pany of liquidity needed for the business operations, the impact investor is 
advised to ensure that the damage resulting from misrepresentations and 
breaches of warranties is compensated by way of a compensatory capital in-
crease.1440 The mechanics of such capital increase were described earlier.1441

Besides stating the mechanics of such compensatory capital increase, the other 
shareholders would have to undertake to vote in favour of such capital increase 
at a general meeting in case such were necessary in order to provide for a suf-
ficient number of additional preferred shares considering the liability caps in 
the agreement. If possible, it would be recommendable to have an authorized 
share capital created at the time the investment is closed. However, due to the 
restriction to a maximum of 50 percent of the ordinary share capital according 
to art. 651 para. 2 OR, an authorized share capital might not be sufficient. In 
––––––––––––––
1439 See supra note 916.
1440 See supra notes 912 and 916.
1441 See supra note 912.
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this case, a voting undertaking of the other shareholders to vote in favour of
an ordinary capital increase would be necessary.

In either case, the other shareholders not entitled to remedies for misrepresen-
tations or breaches of warranties would have to waive their subscription right 
in order to ensure that the impact investor may solely subscribe for these com-
pensating shares. Such waiver should be included in the investment agreement 
as well.

4. Post-Closing Covenants 

Besides representations and warranties (or even indemnifications), due dili-
gence findings could also result in post-closing covenants. Such covenants are 
contractual obligations that require a party to the agreement to act or behave 
in a particular manner after the relevant investment is completed.1442 Other 
than representations and warranties, which are backward-looking and intended 
to allocate the responsibility for actions or other circumstances in the past that
result in damage, post-closing covenants affect the future and intend to enforce 
a particular behaviour. They are particularly relevant where the investor has 
little or no influence on the business after the completion of the investment 
and therefore, are mainly discussed in connection with debt investments.1443

However, depending on the investment structure, they could also prove valu-
able for equity investors.

This is particularly true in case a due diligence finding indicates potential for 
improvements. For example, if the impact investor during the environmental 
due diligence discovered a potential to reduce the energy consumption and 
therefore, the recurring costs, it could request a post-closing covenant to im-
plement the measures necessary to achieve the increase in the company’s en-
ergy efficiency. Other post-closing covenants could relate to the implementa-
tion of waste recycling, the reduction of overtime work, and the creation of an
employees’ council. Generally speaking, post-closing covenants are helpful 
where the impact investor wants to initiate a behavioural change and to commit 
all other parties to support this change, but where a condition precedent to 
closing would be inappropriate or delay the completion of the investment and 

––––––––––––––
1442 VON SALIS-LÜTOLF, note 473.
1443 See generally FRICK, notes 1404 ff.; VON SALIS-LÜTOLF, notes 473 ff.
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it has no management controle regarding the business operations to enforce 
such behaviour.

After having discussed how the impact investor would acquire shares in a tar-
get company, we now turn to the holding stage, i.e. the period the impact in-
vestor stays invested and holds the shares.



Creative Leeway of Corporate Law - 359

Chapter 11: Holding Stage

I. Creative Leeway of Corporate Law

1. In General

As mentioned earlier,1444 Swiss corporate law provides a limited number of 
corporate forms among which individuals combining their efforts may select 
the most suitable one for their purpose, and it concurrently prohibits the crea-
tion of new corporate forms (Formenzwang). For the sake of protection of 
creditors, the public interest in a functioning market environment, and the 
members of a company, this numerus clausus of corporate forms is completed 
with mandatory limitations on structuring possibilities (Formenfixierung). In 
particular, it is prohibited to mix features of different corporate forms in a way 
that would violate the mandatory structuring limitations.1445

Within these mandatory limitations, the parties are free to structure the se-
lected corporate form according to their needs. While this principle undoubt-
edly applies to the drafting of the articles of association of a corporation, it is 
disputed to what extent it applies to shareholders’ agreements. Due to the 
scope of this research, the discussion of corporate legal restrictions must re-
main on a high level.

2. Effects of Corporate Law on Contractual Arrangements

2.1 Academic Literature and Legal Practice

BÖCKLI represented a very restrictive interpretation and suggested that parties 
may not contractually deviate from mandatory corporate legal principles and 
provisions at all. If courts had to enforce contractual provisions that had been 
set up to circumvent mandatory corporate law, it would be diametrically

––––––––––––––
1444 See supra note 256.
1445 See generally MEIER-HAYOZ/FORSTMOSER, § 11, notes 2 ff.



360 - Chapter 11: Holding Stage

against the intention of art. 20 OR.1446 As support of his argument, he referred
to the general literature on art. 20 OR.1447

Other authors represented differentiating opinions. For example, GRONER sug-
gested that as far as mandatory corporate legal provisions were concerned that 
have been set up for the protection of shareholders only, all shareholders could 
agree to deviate from them. However, where such provisions intend to protect 
third parties such as creditors, no deviation would be permitted. The same 
would apply to the legal provisions on the exclusion from voting. Furthermore, 
referring to decisions of the Federal Court, in his opinion, agreements that in-
tend to circumvent transfer restrictions in the articles of association would be 
void due to an abuse of law.1448

In each of these cases, a shareholder transferred the right to exercise its voting 
rights to another shareholder and to a third party, respectively. The intention 
was to grant the other shareholder and the third party, respectively, the possi-
bility to determine the outcome of votes in general meetings. In both cases, the 
Federal Court held that such arrangements were an abuse of law and therefore 
void. It reasoned that the conclusion of contracts regarding the assignment of 
the right to exercise voting rights were made with the intention to circumvent 
transfer restrictions set out in the respective corporation’s articles of associa-
tion.1449

VON SALIS-LÜTOLF supported a similar approach as GRONER. Whether a con-
tractual arrangement that violates mandatory corporate legal provisions was
valid or not depended on the protective intention of these provisions. He dis-
tinguished between provisions that directly protect the interests of the involved 
individuals or entities and provisions that protect the functionality of corporate 
law for the benefit of third parties or other shareholders. In the first case, if the 
individual protected by a corporate legal provision were party to the arrange-
ment, the enforcement of the corporate legal protection would not be appro-

––––––––––––––
1446 BÖCKLI, § 12, note 582.
1447 See BÖCKLI, § 12, footnote 1398, who refers to BSK OR I-HUGUENIN/MEISE, 
art. 19/20 notes 15 ff. instead of many.
1448 See generally GRONER, 282 f.
1449 BGE 109 II 43, c. 3.a); 81 II 534, c. 3.
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priate. In the latter case, where an arrangement subverted the functionality pro-
tection, the arrangement could either be valid and trigger the application of 
corporate legal provisions or be void.1450

Other authors supported a very liberal approach and emphasized the necessity 
to distinguish strictly the contractual and the corporate legal level. In their 
opinion, the corporate legal restrictions do not apply at all to contractual ar-
rangements.1451

The Commercial Court of the Canton of Zurich explicitly mentioned the pos-
sibility to provide for provisions in a shareholders' agreement that could not 
be included in the articles of association or the organizational regulations due 
to corporate legal restrictions.1452

2.2 Personal Evaluation

In my opinion, BÖCKLI’s interpretation is too restrictive. In its constant prac-
tice, the Federal Court held that a contract would be illegal in the sense of art. 
20 OR “if its subject, its conclusion with the agreed content, or its indirect 
purpose violated objective Swiss law. The nullity [of such contract] requires 
that this consequence is explicitly prescribed by the respective law or follows 
from the spirit of the violated provision[.]”1453 Therefore, since no legal pro-
vision on corporations prescribes nullity of a contract as consequence, whether 
a contractual agreement that violates a provision of mandatory corporate law 
would be null and void or not depends on the spirit of the violated provision.

At the same time, the strict separation of corporate law and contractual ar-
rangements neglects the fact that art. 19 para. 2 OR and art 20 para. 1 OR refer 
to the law in general without restricting the nullity to violations of corporate 
law. In addition, even FORSTMOSER/KÜCHLER listed examples where contrac-
tual arrangements would be void due to corporate legal restrictions.1454 Hence, 

––––––––––––––
1450 VON SALIS-LÜTOLF, notes 224 ff.
1451 See e.g. FORSTMOSER/KÜCHLER, notes 32 ff. and 127 ff.
1452 Commercial Court of the Canton of Zurich HG140114-O dated 28.10.2015, 
c. 4.3.4 in fine.
1453 See instead of many and with further references BGE 134 III 438, c. 2.2 
(translated by the author). See also with further references BSK OR I-HU-
GUENIN/MEISE, art. 19/20 note 54.
1454 FORSTMOSER KÜCHLER, 276 ff.
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it is obvious that corporate law imposes certain restrictions on the content of 
shareholders’ agreements.

Following GRONER and particularly VON SALIS-LÜTOLF, it may be held that 
nullity seems to be an appropriate consequence wherever a contractual ar-
rangement violates mandatory corporate legal provisions that intend to protect 
third parties such as creditors. As far as legal provisions to protect the share-
holders only are concerned, it has to be distinguished between agreements 
among all shareholders and the ones among some shareholders. In the latter 
case, the spirit of minority protection advocates in favour of nullity of such 
agreements for the shareholders who are not party to the agreements. However, 
if all shareholders jointly and unanimously decided to deviate from a corporate 
legal provision, where no third-party interests were affected, and unless special 
circumstances advocate otherwise, the agreement should be upheld and remain 
valid.1455 This would be particularly appropriate in case of privately held cor-
porations where no “consumer protection” is necessary.1456

This interpretation would also be valid in the light of the decisions of the Fed-
eral Court cited by GRONER. In both cases, the Court had to review agreements 
between some shareholders on the exercise of voting rights and held that by 
granting one shareholder the right to exercise the voting rights of another, the 
parties circumvented the transfer restrictions set out in the articles and there-
fore behaved abusively.1457 Considering that only some shareholders were 
party to the agreements, but not all, minority protection aspects must have in-
fluenced the decisions as well. When concluding that agreements regarding 
circumventions of transfer restrictions are generally unlawful and therefore 
void, GRONER omitted to refer to this aspect. Hence, with respect to this, 
GRONER’s opinion seems to be too general. However, in my opinion, minority 
protection considerations could not be of the same relevance where all share-
holders reached a mutual agreement. To the contrary, if all shareholders were 
part of an arrangement that violated mandatory law, the attempt of one share-
holder to remove such arrangement by putting forward this violation would 
have to be qualified as abusive, subject to special circumstances.

––––––––––––––
1455 See generally GLATTFELDER, 272a ff.
1456 See VON SALIS-LÜTOLF, 224.
1457 See the cases cited in supra footnote 1448.
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3. Conclusion

In summary, parties are granted considerable leeway to structure a corporate 
form according to their needs. While the structuring of the articles of associa-
tion is restricted by the mandatory principles and provisions of the law on cor-
porations, with which they would have to comply, the parties could deviate 
therefrom in some cases by way of contractual arrangement. In order to be 
permitted, a deviation would require that all shareholders agreed to it, no pro-
vision that intends to protect third-party interests is violated, and no special 
circumstances advocate against its permission.

II. The Shareholders’ Agreement
Shareholders’ agreements have already been the subject of extensive discus-
sions and contributions in the academic literature.1458 It is not intended to re-
peat these discussions entirely in this research. The main purpose of this sec-
tion is to provide structuring recommendations with regard to impact 
investments. However, for the benefit of understanding these recommenda-
tions, it is necessary to provide an approximate overview on the background 
of shareholders’ agreements.

Before discussing the legal nature, the thesis will elaborate briefly on the par-
ties to a shareholders’ agreement and its content from a high-level point of 
view. Thereafter, some elaborations on the effectiveness of shareholders’ 
agreements and their relation to a corporation’s articles of association will be 
made. Following some general remarks on the restrictions that apply with re-
gard to the content of a shareholders’ agreement, the section will conclude 
with a discussion of selected provisions that are particularly beneficial to im-
pact investors.

Once again, the reader shall be reminded that due to the particular circum-
stances, it will not be possible to provide detailed or even wording proposals 
applicable to all direct impact investments, and no attempt to this end shall be 

––––––––––––––
1458 See e.g. the thorough contributions on shareholders’ agreements of FORST-

MOSER/KÜCHLER and GLATTFELDER. FORSTMOSER (1988), 363, footnote 24, 
provided an indicative bibliography of the literature on shareholders’ agreements 
that has emerged until then. See further BÖCKLI, § 12, notes 572 ff.; FORST-
MOSER/MEIER-HAYOZ/NOBEL, § 39, notes 139 ff.
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undertaken. The recommendations will rather indicate viable structuring op-
tions.1459

1. Parties

As the name already indicates, and considering that the agreement is intended 
to govern the rights and obligations of shareholders, all or some, but at least 
one shareholder of a corporation is party to a shareholders’ agreement.1460

Third parties, toward whom shareholders undertake to exercise their share-
holder rights in a particular manner, may also be party to a shareholders’ agree-
ment.1461 Since the provisions of such agreement apply to its parties only,1462

it is recommendable to have all shareholders joining the agreement.

If and to what extent the company itself can be party to a shareholders’ agree-
ment requires some further elaborations. It is safe to hold that a company can 
assume neither rights nor obligations with regard to the exercise of shareholder 
rights, in particular, voting rights, or that would alter the mandatory allocation 
of competencies between general meeting and board of directors. On the one 
hand, this means that a corporation represented by its board of directors is not 
permitted to gain any influence on the decision-making process of a general 
meeting, except as provided for by the law. On the other hand, a corporation 
cannot undertake to disregard a resolution passed by a general meeting com-
plying with the law and the articles of association, but contradicting the share-
holders’ agreement. Such resolution remains valid and binding for the corpo-
ration. In addition, the company may not assume the right to decide on matters 
on which the shareholders need to have a say nor grant the shareholders the 
right to decide on mandatory board matters.1463

––––––––––––––
1459 See supra notes 21 and 897.
1460 See instead of many and with further references FORSTMOSER/KÜCHLER, 
notes 324 ff.; FRICK, notes 820 ff.
1461 FORSTMOSER/KÜCHLER, notes 352 ff.; GLATTFELDER, 178a f.
1462 See infra note 1014.
1463 See generally BÖCKLI, § 12, notes 578 ff.; FORSTMOSER/KÜCHLER, notes 
276, 289, and 432 ff.; FRICK, note 823; GRONER, 281 f.; VON SALIS-LÜTOLF, 
note 217. For an overview on the arguments in the academic literature, see 
FORSTMOSER/KÜCHLER, notes 405 ff.
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Besides that, some authors suggested that a corporation might join a share-
holders’ agreement as a party, but only with regard to rights and obligations 
that are not at all or then only loosely related to shareholder rights. For exam-
ple, a corporation could undertake to provide information. The same applies 
to transfer restrictions or purchase rights with regard to the shares. A company 
could acquire an option right to buy shares from a shareholder within the legal 
limits set forth by art. 659 para. 1 OR.1464

Theoretically, board members could also be party to a shareholders’ agreement 
and undertake to exercise their voting rights in a particular manner. However, 
this undertaking does not discharge the directors to act diligently, carefully, 
and with a view to the corporation’s interests.1465 In addition, it was argued 
that board members could not enter into such undertakings with regard to the 
inalienable and non-transferable tasks listed in art. 716a para. 1 OR. Concern-
ing these tasks, board members would not be permitted to follow any instruc-
tions of shareholders or third parties at all.1466 Other authors rightfully empha-
size that board members could undertake to vote in a particular manner even 
with regard to these tasks if no conflict of interest existed or all shareholders 
consented.1467 However, they remain bound by art. 717 para. 1 OR and still 
need to respect the legal provisions set up to protect the interests of creditors 
and others (e.g. provisions on the protection of the share capital and on the 
distribution of profits). If board members violated their duties set forth in art. 
717 para. 1 OR, they would become liable for any damages based on art. 754 
para. 1 OR. Therefore, despite the undertaking, board members would have to 

––––––––––––––
1464 See FORSTMOSER/KÜCHLER, notes 442 ff.; FRICK, notes 824 f.; GRONER, 
281; VON SALIS-LÜTOLF, note 218. BÖCKLI, § 12, notes 578 ff., who insisted that 
a corporation may not be a party to a shareholders’ agreement with regard to vot-
ing and other participation rights, accepted that the corporation could enter into 
purchase, pre-emption, or option agreements with regard to the shares.
1465 FORSTMOSER/MEIER-HAYOZ/NOBEL, § 31, note 38; FRICK, note 1461; VON 

SALIS-LÜTOLF, note 1478, with further references. Regarding the content of the 
duty to care, to act loyally, and to safeguard the interests of the company, see su-
pra notes 625 ff.
1466 BÖCKLI, § 12, notes 580 ff.; FRICK, note 1462.
1467 This is the consequence following from BGE 4C.329/2000 dated 8.2.2001, c. 
3.b). See with further references FORSTMOSER/KÜCHLER, notes 374, 378 ff., and 
383; HINTZ-BÜHLER, 53.
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be granted discretion to deviate from this undertaking in case a resolution 
would harm the company or its business operations.1468

In summary, besides all shareholders, it would be beneficial to have the com-
pany joining the shareholders’ agreement as a party with regard to the rights 
and obligations that do not directly affect the shareholder rights such as voting 
rights. Board members would only have to join the agreement if it were nec-
essary to ensure that they exercise their voting rights in a particular manner. 
Otherwise, in order to avoid conflicts with the duty to safeguard the corpora-
tion’s interests, it is not recommended to include the directors as parties to the 
shareholders’ agreement.

2. Content and Obligations in General

In traditional private equity and venture capital transactions, a shareholders’ 
agreement will govern the internal relationship between the investor and the 
other shareholders. Probably the most important provision in such a sharehold-
ers’ agreement is the undertaking of all parties to behave and to exercise their 
voting rights in a way to give effect to the agreement’s provisions at all times. 
In particular, it typically contains provisions on most or even all (preferential) 
rights of the investor (e.g. dividend and/or liquidation preferences), on the par-
ticipation rights (e.g. entitlement to a board representative), on information 
rights, and on majority requirements in order to provide the investor with the 
necessary protection. Furthermore, it will contain transfer restrictions with re-
gard to the shares, i.e. rights of first refusal and/or pre-emption rights, tag- and 
drag-along rights, and call and/or put options. Finally, it will include accessory 
rights and obligations such as confidentiality undertakings, non-compete and 
non-solicitation provisions, liquidated damages, etc.1469

Due to mandatory legal provisions, not all rights granted to an investor may 
be reflected in the corporation’s articles. Contractual provisions may only be 
reflected if and to the extent permitted by mandatory law. For example, art. 
680 para. 1 OR prohibits imposing obligations on the shareholders other than 

––––––––––––––
1468 See generally FORSTMOSER/KÜCHLER, 382; GRONER, 285 f. and 289 ff.; VON 

SALIS-LÜTOLF, notes 1479 ff.
1469 GRONER, 277 f. Regarding the content of shareholders’ agreements, see gen-
erally and each with further references BÖCKLI, § 12, notes 572 ff.; FORST-
MOSER/KÜCHLER, note 752; VON DER CRONE, § 11, notes 1 ff.
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the duty to make contributions for the issuance of shares.1470 In other words, 
the shareholders’ agreement may include all, and hence more, rights of the 
impact investor than can be included in the articles of association.

3. Legal Nature and Applicable Law

3.1 Qualification

Similar to investment agreements, shareholders’ agreements are not explicitly 
mentioned in the law. The provisions of such agreement can be of either cor-
porate, particularly partnership-like, or contractual nature. The qualification as 
one or the other essentially depends on the rights and obligations included in 
the agreement in each individual case.1471 However, the predominant opinion 
in the academic literature qualified shareholders’ agreements as simple part-
nerships.1472

In 2003, the Federal Court held that a shareholders’ agreement entered into in 
connection with a private equity investment could not be qualified as partner-
ship agreement. Due to the limited period the investor stays invested,1473 the 
Federal Court reasoned that such investor’s interests are directed toward the 
maximization of its profits while the entrepreneurs would prefer a sustainable 
development of the company in the long term. These deviating interests would 
preclude a shareholders’ agreement from being qualified as partnership agree-
ment. The mutual rights and obligations of the parties (e.g. information rights, 
undertakings with regard to the exercise of shareholder rights, an entitlement 
to a board representative) would not require a shareholder to contribute jointly 

––––––––––––––
1470 VON SALIS-LÜTOLF, note 240.
1471 BGE 4C.214/2003 dated 21.11.2003, c. 3.2. FORSTMOSER/KÜCHLER, notes 
140 and 180; FORSTMOSER/MEIER-HAYOZ/NOBEL, § 39, note 162; GLATTFEL-
DER, 228a ff.
1472 See instead of many and with further references FORSTMOSER/KÜCHLER, 
note 145.
1473 Regarding the duration a traditional venture capital or private equity investor 
stays invested, see supra note 142.
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to the governance of the company. Therefore, as far as private equity invest-
ments are concerned, the Federal Court qualified the shareholders’ agreement 
as synallagmatic exchange contract.1474

FRICK strongly disagreed with the Federal Court. First, he argued that the Fed-
eral Court’s assumption of necessarily contradicting interests is speculative. 
By referring to exit provisions in the shareholders’ agreement that apply to all 
shareholders, he suggested that the interests were rather aligned than contra-
dicting. Second, he highlighted that the Federal Court seem to confuse the mo-
tivation of the investor with a common goal, i.e. the successful completion of 
the next development stage.1475 Finally, FRICK deems the judges' decision to 
be too narrow since it excludes the possibility to qualify shareholders’ agree-
ments in a private equity environment as partnership agreements even though 
they usually contain partnership-like provisions.1476

Among these arguments, the first one applies particularly to impact invest-
ments. As we saw earlier, impact investors are interested in ensuring that the 
investment target pursues its double mission and generates positive impacts 
during the holding phase and after the investor’s exit.1477 In other words, they 
are interested in the sustainable development of the company. Although not 
necessarily identical, this indicates that the contradicting interests emphasized 
by the Federal Court might be more coherent in case of impact investments. 
Therefore, its reasoning might not apply to shareholders’ agreements in con-
nection with impact investments.

However, this does not, either mandatorily or automatically, result in every 
shareholders’ agreement of an impact investment being qualified as a partner-
ship agreement. As FRICK rightfully emphasized, it would be inappropriate to 
apply the Federal Court’s strict and bifurcated distinction to shareholders’ 
agreements containing both partnership-like and synallagmatic exchange pro-
visions.

THOUVENIN distinguishes between shareholders’ agreements with material 
voting agreements and the ones with formal voting agreements. While in the 

––––––––––––––
1474 BGE 4C.214/2003 dated 21.11.2003, c. 3.2 f.
1475 Regarding the irrelevance of the personal motives to the qualification of a 
simple partnership, see supra footnote 530 and accompanying text.
1476 FRICK, notes 834 ff.
1477 See supra note 145.



The Shareholders’ Agreement - 369

latter case, the parties undertake to vote according to a resolution passed by 
the parties prior to the actual general meeting, parties subject to a material 
voting agreement undertake to exercise their voting rights in accordance with 
the provisions of the shareholders’ agreement. This could include approving 
the proposals of the board of directors, electing the board members nominated 
by certain other parties, voting in favour of a capital increase in case of an anti-
dilution protection, etc. Formal voting agreements require that the sharehold-
ers determine by way of resolution how they will exercise their voting right in 
the general meeting in order to achieve unanimous resolutions therein. This 
internal organizational structure advocates in favour of a qualification of the 
shareholders’ agreement as simple partnership. On the other hand, material 
voting agreements do not require an internal determination of will since the 
shareholders’ agreement already sets out how the parties would have to exer-
cise their voting rights. According to THOUVENIN, such an agreement would 
qualify as cooperation agreement and therefore, as an innominate contract 
mixti generis.1478

This interpretation is very convincing, particularly considering that sharehold-
ers’ agreements containing both partnership-like (e.g. undertakings to exercise 
voting rights in a particular manner) and synallagmatic exchange elements 
(e.g. purchase or sale options, transfer restrictions within the meaning of rights 
of first refusal or pre-emption rights) neither correspond to any nominate con-
tract governed by explicit law nor entirely fit within the scope of a partnership 
agreement. Therefore, similar to THOUVENIN, although without referring to a 
cooperation agreement, a significant part of the academic literature qualifies 
such agreements as innominate contracts, but often without further specifica-
tion.1479

As shown above, innominate contracts could be either mixed contracts (mixti 
iuris, mixti generis) or contracts of their own kind (sui generis), whereas a 
––––––––––––––
1478 THOUVENIN, notes 778 ff. As to the organizational structure as determinant 
aspect to distinguish simple partnerships from cooperation agreements and to the 
latter in general, see supra notes 935 ff. See further FORSTMOSER/KÜCHLER, note 
170.
1479 See e.g. FORSTMOSER (1988), 367; FORSTMOSER/KÜCHLER, 179 ff.; FRICK, 
note 836; GLATTFELDER, 233a ff.; GRONER, 280; HINTZ-BÜHLER, 34; VON SA-
LIS-LÜTOLF, note 237. FRICK and GLATTFELDER specifically qualified sharehold-
ers’ agreements as innominate contracts sui generis, whereas GRONER qualifies 
them as innominate contracts mixti generis.
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clear distinction might not be possible in some cases due to gradual inter-
stages.1480 In order to qualify as a mixed contract, an innominate contract 
would have to combine mainly elements of nominate contracts to a coherent 
agreement in a way that several obligations are interconnected and owed con-
currently.1481 Shareholders’ agreements indeed combine several obligations. 
Some elements could be qualified as elements of nominate contracts. For ex-
ample, a partnership-like element may be seen in the undertaking of each party 
to ensure that it will always act in a way to give effect to the provisions of the 
agreement.1482 Put and call options, pre-emption rights, and co-sale rights and 
obligations (tag- and drag-along rights) can be qualified as subcategories of 
purchase agreements according to art. 184 ff. OR, particularly suspensory con-
ditional purchase agreements, or, as far as rights of first refusal are concerned, 
conditional agreements to conclude a purchase contract (Vorvertrag) within 
the meaning of art. 22 OR.1483

However, other elements cannot be found in contract law. For example, pro-
visions on information rights specify the rights to obtain information according 
to corporate law and sometimes grant additional rights. Similarly, an agree-
ment on dividend and/or liquidation preferences of the investor has to be qual-
ified as contractual deviation from the profit distribution provisions of corpo-
rate law. One might argue that waiving the entitlement to a share in the profit 
for the benefit of another shareholder without receiving a consideration would 
be a gift (Schenkung) according to art. 239 ff. OR. Considering that the inves-
tor receives such preference in order to mitigate its risk taking by investing in 
the company, from which all other shareholders expect to benefit as well, the 
agreement on preferences cannot be reasonably linked to a gift contract.1484

Due to this nexus of nominate and innominate contractual elements, in my 
opinion, it is justified to qualify shareholders’ agreements in a private equity 
and venture capital environment generally as innominate contracts sui generis, 
subject of course to deviating qualifications in individual cases. As mentioned 
––––––––––––––
1480 See supra notes 919 and 922.
1481 HUGUENIN (2014), note 3684.
1482 FORSTMOSER/KÜCHLER, note 201; HINTZ-BÜHLER, 25 ff.
1483 FORSTMOSER/KÜCHLER, notes 202 f. See also GLATTFELDER, 235a f., who 
concludes that these subcategories would have to be considered innominate con-
tracts sui generis since they are not explicitly mentioned in the law.
1484 GLATTFELDER, 236 a.
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earlier, compared to the determination of the applicable law, the exact qualifi-
cation of a shareholders’ agreement is of little significance.1485

3.2 Determination of the Applicable Law

Similar to investment agreements, the qualification as an innominate contract 
is associated with uncertainties regarding the applicable law.1486 The determi-
nation of the applicable law is particularly relevant where a shareholders’ 
agreement does not provide for regulations itself and courts have to comple-
ment it. GRONER suggests that different corporate and contractual legal provi-
sions need to be applied by analogy, but without providing any further speci-
fications.1487

The mandatory provisions of the general part of the OR will apply regardless 
of the exact qualification. The same would apply to mandatory provisions of 
the particular part if and to the extent the application of such provisions were 
necessary in order to grant full effect to their protective intention.1488 Where 
the parties omitted to include detailed provisions and left a gap in the share-
holders’ agreement, non-mandatory legal provisions could be applied to com-
plete the regulative framework unless the hypothetical intention of the parties 
allowed for a deduction of an appropriate solution.1489

As far as the application of non-mandatory general provisions of the OR is 
concerned, it is noteworthy that these provisions do not apply to corporate law 
as they do with regard to the particular provisions of the OR. They could only 
be applied if and to the extent either corporate law referred to them or the 
purpose of corporate legal provisions did not prohibit such application. Share-
holders’ agreements often contain partnership-like provisions, to which the 
law on simple partnerships would apply. In case the agreement contained a 
gap in these parts, and if the law on partnerships did not provide for an appro-
priate solution, provisions of the general part of the OR could not be applied 

––––––––––––––
1485 See supra note 922. See also FORSTMOSER/KÜCHLER, note 180.
1486 See supra notes 948 ff.
1487 GRONER, 280.
1488 See supra notes 949 and 951.
1489 HUGUENIN (2014), notes 305 ff.
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automatically and without hesitation. One would have to determine the ap-
plicability of the general provisions thereto in every individual case.1490

On the other hand, the partnership-like provisions, to which the law on part-
nerships applies, do not result in the entire shareholders’ agreement being sub-
ject to this law only. Due to the Federal Court’s practice of not favouring one 
theory, but applying several or a mix of theories when determining the appli-
cable law,1491 it may be assumed that in addition to the law on simple partner-
ships, other provisions of the OR may be applied by analogy whenever an el-
ement of a shareholders’ agreement can be associated with a nominate 
contract. For example, the law on purchase agreements according to art. 184 
ff. OR could be applied to pre-emption rights, tag- and drag-along rights, as 
well as call and put options.

If such analogous application in order to complete gaps in a shareholders’ 
agreement led to inappropriate results, the court would have to develop general 
rules to be applied to the shareholders’ agreement as required by art. 1 para. 2 
and 3 ZGB. The same applies with regard to contractual provisions that do not 
fit within the scope of a nominate contract. When creating new rules, courts 
often accept existing legal provisions on nominate contracts as guidelines.1492

This process is associated with great uncertainty. First, it cannot be assessed 
what law a court deems applicable and whether it would be satisfied with such 
application. What law a court deems applicable significantly depends on the 
specific content of a shareholders’ agreement. Second, it cannot be determined 
to what law a court would refer in order to complete gaps in an agreement. A 
final and conclusive determination of the law applicable to shareholders’ 
agreements in general without considering the individual circumstances is 
therefore not possible and must remain unanswered. This in turn results in the 
recommendation to impact investors to ensure that shareholders’ agreements 
include detailed and complete provisions on all items to be governed therein.

––––––––––––––
1490 HINTZ-BÜHLER, 47 f.
1491 See supra note 954.
1492 BSK OR I-AMSTUTZ/MORIN, Einl. vor art. 184 ff. notes 29 f. and 34; HU-

GUENIN (2014), 3715 ff. See with regard to shareholders’ agreements in particu-
lar HINTZ-BÜHLER, 38 f. and 44.
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4. Effectiveness and Relation to Articles of Association

Considerations regarding effectiveness advocate in favour of transforming 
rights and obligations stated in the shareholders’ agreement into provisions in 
the articles wherever possible. Contractual provisions only apply and have ef-
fect inter partes. Hence, they would not apply to shareholders or other persons 
who are not party to the agreement. In contrast, the provisions of the articles 
apply to all shareholders of the corporation, regardless of whether they are a 
party to the shareholders’ agreement or not.1493

Considering that a corporation cannot enter into agreements regarding share-
holder rights such as voting rights,1494 another consequence following from the 
contractual nature is that corporate acts such as shareholders’ resolutions, 
which contradict the shareholders’ agreement, but comply with the articles of 
association, remain valid and binding for the corporation.1495 Hence, legal 
remedies against these corporate acts would not be available since they require 
a violation of the law or of the articles of association.1496

However, as already mentioned earlier, art. 680 para. 1 OR significantly re-
stricts the possibility of implementing contractual rights and obligations in the 
articles of association.1497 Furthermore, due to the requirement to file the arti-
cles with the commercial register, where everybody may inspect the articles 
without being required to show an interest, a shareholders’ agreement allows 
for more privacy.1498 Therefore, a transformation into provisions of the articles 
may not be desired in all cases. Consequently, it is recommended to include 

––––––––––––––
1493 BÖCKLI, § 12, notes 578 ff.; FORSTMOSER (1988), 366; FORSTMOSER/MEIER-
HAYOZ/NOBEL, § 39, note 158; FRICK, note 830; HINTZ-BÜHLER, 6; VON SALIS-
LÜTOLF, notes 215 f. and 239.
1494 See supra notes 992 f.
1495 BÖCKLI, § 12, note 578a; FORSTMOSER (1988), 374; FORSTMOSER/KÜCHLER, 
note 116; FORSTMOSER/MEIER-HAYOZ/NOBEL, § 39, note 160; FRICK, note 830; 
HINTZ-BÜHLER, 62 ff.; VON SALIS-LÜTOLF, note 217.
1496 Art. 706 para. 1, art. 706b, and 714 OR. See instead of many and with further 
references HINTZ-BÜHLER, 63 ff.
1497 Regarding restrictions on the articles’ content, see infra notes 1035 ff.
1498 Regarding the public accessibility of the commercial register, see art. 930 
OR. VON SALIS-LÜTOLF, note 240.
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all rights and obligations of the parties in a shareholders’ agreement and to 
transfer them in the articles only where permitted and desired.

5. Structuring Recommendations

5.1 Restrictions Regarding the Content

The principle of freedom of contract grants parties considerable leeway as to 
the content of an agreement.1499 Art. 19 and 20 OR form the only restrictions 
and permit any content of an agreement that does not violate the law, does not 
contravene public policy or rights of personal privacy, and is not immoral or 
impossible.1500

GLATTFELDER provided a detailed analysis of as to what extent these re-
strictions set forth in the general part of the OR, in the introductory provisions 
of the ZGB, and in art. 27 and 28 ZGB on the protection of an individual’s 
legal personality apply to shareholders’ agreements, which shall not be re-
peated herein. He generally concludes that these restrictions apply to share-
holders’ agreements identically as to all contracts.1501

As we saw in the preliminary remarks to this chapter, shareholders’ agree-
ments could validly include provisions that contradict mandatory corporate le-
gal provisions.1502 These remarks apply to shareholders’ agreement of impact 
investments as well. Due to the similarities of impact and traditional venture 
capital investments,1503 most provisions of a traditional venture capital share-
holders’ agreement can be applied to impact investments. This is particularly 
true with regard to provisions on the following items:

––––––––––––––
1499 Regarding the principle of freedom of contract, see the literature cited in su-
pra footnote 1385.
1500 For a comprehensive discussion of these restrictions, see instead of many 
HUGUENIN (2014), notes 392 ff. As far as shareholders’ agreements are con-
cerned, see instead of many and with further references HINTZ-BÜHLER, 50 ff.
1501 See generally GLATTFELDER, 243a ff.
1502 See supra notes 977 ff.
1503 See supra notes 22 ff.



The Shareholders’ Agreement - 375

- restrictions on the transferability of shares and tag- and drag-along 
rights;1504

- preferential rights of preferred shares to be issued to the impact inves-
tor (in particular preferences regarding the distribution of dividends 
and liquidation proceeds);1505

- financial information rights;1506

- confidentiality undertakings;1507

- IPO registration rights;1508 and

- put options.1509

Therefore, general elaborations on structuring options and restrictions would 
go beyond the scope of this research. Meaningful structuring recommenda-
tions that are particularly relevant to impact investments may only be made 
with regard to three items.

5.2 Recommendations

a Consent Requirements

This research has touched upon consent requirements on two different levels, 
i.e. on the level of the shareholders and on the management level. As far as the 
shareholders’ level is concerned, the limitations on the corporate legal struc-
turing possibilities for implementing consent requirements in the articles of 
association were discussed earlier, and it was argued that majority thresholds 
could be increased in order to essentially grant an impact investor a veto 

––––––––––––––
1504 See supra notes 527 and 777 with further references.
1505 See supra notes 431 f. and 778.
1506 See supra note 722.
1507 See supra notes 727 ff.
1508 See supra note 773.
1509 See supra notes 785 ff. and 791.
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right.1510 In a shareholders’ agreement, even personal veto rights of a share-
holder regardless of its share ownership could be granted.1511 Although such a 
veto right would not enable its beneficiary to enforce certain resolutions, it 
grants the possibility to block resolutions from being passed.

The most important item that should be subject to a personal veto right would 
be the amendment of the double mission purpose stated in the articles of asso-
ciation. Other items that should be subject to a personal veto right could be 
added.

It is noteworthy that a resolution that has been passed in compliance with the 
consent requirements set forth in the articles of association, but not in accord-
ance with a personal veto right stated in the shareholders’ agreement, remains 
valid from a corporate legal point of view. According to art. 706 para. 1 OR, 
resolutions of general meetings of shareholders could only be challenged in 
case they violated the law or the articles of association. The infringement of 
provisions of the shareholders’ agreement is not sufficient to challenge a res-
olution, but entitle the complaining shareholder to contractual remedies, i.e. to 
damages according to art. 97 ff. OR. However, since it would be very difficult 
in most cases to substantiate and prove that a resolution passed in violation of 
the provisions of a shareholders’ agreement has caused damage, it is highly 
recommendable to have the observance of the veto right secured by liquidated 
damages.

As far as the majority requirements on the board level are concerned, the dis-
cussion above showed that deviations from the simple majority requirement 
and even unanimity requirements are permitted.1512 In a first step, in order to 
exercise some control on the board of directors, the impact investor should be 
entitled to one or several board representatives. If the investor acquired pre-
ferred shares and if it were the only holder of this class of preferred shares, the 
investor would automatically be entitled to board representation.1513 However, 
regardless thereof, it is recommendable to state the entitlement of the impact 

––––––––––––––
1510 See supra notes 458 ff.
1511 FRICK, note 1426; VON SALIS-LÜTOLF, notes 1384 and 1405; contra TRIPPEL

(2011), 83.
1512 See supra notes 561 ff.
1513 Art. 709 para. 1 OR. See supra note 556.
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investor to one or several board representatives in the shareholders’ agree-
ment. Contrary to the entitlement in the articles of association as required by 
law, the shareholders’ agreement could include the undertaking of each share-
holder to vote in favour of the impact investor’s nominee.1514

In a second step, due to the simple majority requirement prescribed by non-
mandatory law as default majority requirement, it is necessary to prescribe 
unanimity or a personal consent requirement (i.e. a veto right) for the investor 
representative(s) with regard to certain agenda items. In case the investor were 
entitled to several representatives, qualified majority thresholds would grant 
the investor’s representatives enough power to control the outcome of resolu-
tions being subject to these thresholds. However, if the investor were entitled 
to one board representative only, unanimity or even personal consent require-
ments would be necessary. To some extent, consent requirements on board 
level can and should be incorporated in the articles of association and the or-
ganizational regulations, but the shareholders’ agreement offers more flexibil-
ity as to the structuring and, in particular, allows personal veto rights.1515

The items that should be subject to such consent requirements cannot be listed 
in an exhaustive and general manner. In practice, some items of strategic im-
portance have emerged that will usually be requested to require the consent of 
the investor. Among them are the sale of all or substantially all assets of the 
company, changes in the line of business, annual budget, entering into credit 
facilities, etc.1516 Besides these strategic items, other items should be deter-
mined based on the particularities of the relevant investee company. As far as 
the interests of impact investors are concerned, the list should include items 
that relate to ESG factors. For example, in case the double mission were not 
included in the company’s purpose in the articles of association, any resolution 
on a business activity that could have a negative impact ecologically or so-
cially should be subject to the consent of the impact investor.

––––––––––––––
1514 FRICK, notes 1383 ff.; VON SALIS-LÜTOLF, note 1445. As to the requirement 
of the shareholders’ meeting to elect the board member despite the nomination 
right and the (limited) possibility to deviate from the proposal, see supra note 
557.
1515 FRICK, notes 1447 ff.; VON SALIS-LÜTOLF, notes 1458 ff.; contra with regard 
to personal veto rights on board level TRIPPEL (2011), 97 f.
1516 See e.g. FRICK, note 1449.
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b Sustainable Corporate Governance

As we saw earlier, the intention to generate an overall positive impact requires 
that board members (or the management) manage the business of an investee 
company in a way that takes into account ESG factors when making business 
decisions.1517 One way, and the best way, to ensure that board members do so 
is to draft the company’s purpose appropriately, i.e. that it reflects the double 
mission of the impact investor.1518 Another would be to include corporate gov-
ernance provisions in the shareholders’ agreement. Board members who are 
also shareholders could undertake to act in a particular manner and to exercise 
their voting rights in board meetings compliant with the provisions of the 
shareholders’ agreement. These provisions could include guidelines on the 
ESG factors to be considered.1519

It is noteworthy that the duty of loyalty according to art. 717 para. 1 OR limits 
the effectiveness of such board agreements. Considering that a board member 
is always required to act in the interest of the corporation, these interests would 
prevail and overrule any contractual undertakings to act in a particular man-
ner.1520 This once again emphasizes the necessity to include the double mission 
statement in the company’s purpose.1521 However, this does not mean that 
ESG-related corporate governance provisions in the shareholders’ agreement 
would be superfluous. Such provisions offer the possibility to specify the pur-
pose wording in the articles of association and to provide guidelines. In this 
sense, the contractual corporate governance provisions complement the 
broader double mission statement in the company’s purpose.

In case not all board members were shareholders as well (e.g. in case the share-
holder was a legal entity represented on the board of the investee company by 
one of its one directors or representatives), the ESG-related corporate govern-
ance provisions should nevertheless be included in the shareholders’ agree-
ment together with an undertaking of the shareholders to ensure that their 
board representatives act and vote in a manner consistent with these principles. 

––––––––––––––
1517 See supra notes 606 ff.
1518 See supra notes 647 ff. and infra notes 1043 ff.
1519 See generally FRICK, notes 1456 ff.; VON SALIS-LÜTOLF, notes 1470 ff.
1520 FRICK, note 1461; VON SALIS-LÜTOLF, note 1478.
1521 As to the relation between the duty to act in the interest of the company and 
its purpose, see supra note 635.
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Independent board members, i.e. board members that are not representatives 
of shareholders, could be bound to these principles with separate agreements 
or by adherence to the shareholders’ agreement.

c Impact Reporting

Shareholders’ agreements typically contain provisions on the information 
rights of the shareholders and, in particular, the investor.1522 This is where pro-
visions on reporting on the company’s impact should be included.

The importance of impact reporting and the insufficiencies of the legal report-
ing requirements applicable to corporations to provide the necessary infor-
mation were discussed earlier.1523 Hence, in order to receive the information it
requires, the impact investor would have to ensure that the investee company 
be required to measure its overall impact in accordance with predetermined 
metrics and to report on it in the form and substance required by the inves-
tor.1524

III. The Articles of Association

1. In General

The articles of association are the fundamental framework of rules of a corpo-
ration, i.e. its constitution. Except for the mandatory minimal content set out 
by art. 626 OR, the shareholders may determine the content of the articles at
their own discretion, but within the restrictions of art. 19 para. 2 OR, i.e. the 
content may not violate mandatory law, public policy, morality, or personal 
rights of privacy. The articles determine the rights and obligations of the share-
holders toward the company, but do not govern the relationships between the 
shareholders. In particular, they apply to all shareholders as long as they hold 
shares in the company, which means that they apply to an acquirer of shares 

––––––––––––––
1522 See generally FRICK, notes 1363 ff.; VON SALIS-LÜTOLF, notes 1319 ff.
1523 See supra notes 50 ff. (relevance of the impact reporting) and 722 ff. (insuf-
ficiency of the legal reporting framework).
1524 As to the specifications of an impact reporting framework, see supra notes 
133 ff.
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immediately upon acquisition and without such acquirer’s explicit consent to 
the articles.1525

The fact that the articles contain general provisions that have been set up by 
the founders or by all shareholders together at a later point in time, but that 
apply to every shareholder automatically upon acquisition of shares results in 
the articles being neither law nor a contract. Their legal nature is situated in
between. This is particularly true with regard to articles of private corporations 
with a small number of shareholders and even more so if they entered into a 
shareholders’ agreement. Therefore, when interpreting provisions of the arti-
cles, the interpretation principles of both the law and contracts would have to 
be applied. The contractual provisions in a shareholders’ agreement could pro-
vide indications regarding how provisions of the articles would have to be in-
terpreted.1526

Having said this, it is obvious why the shareholders’ agreement and the articles 
should form a unity and should not contradict each other to the extent provi-
sions of the former may be implemented in the latter. In the following, after a 
brief discussion of the restrictions regarding the articles’ content, the research 
will elaborate on if and to what extent provisions of the shareholders’ agree-
ment may and should be included in the articles.

2. Content Requirements and Restrictions 

The law requires that certain items be included in the articles and sets some 
restrictions.

2.1 Content Requirements

As mentioned before, art. 626 OR prescribes the mandatory minimal content 
of a corporation’s articles. These items include the fundamentals of a corpora-
tion, such as its name, its purpose, its domicile, the share capital, the types of 
shares, and the managing bodies.1527

––––––––––––––
1525 See generally and instead of many FORSTMOSER/MEIER-HAYOZ/NOBEL, § 7, 
notes 2 ff.; FRICK, notes 716 ff.
1526 See generally FORSTMOSER/MEIER-HAYOZ/NOBEL, § 7, notes 5 and 33; 
FRICK, notes 719 ff. Cautious FORSTMOSER/KÜCHLER, notes 210 ff.
1527 See generally and instead of many BÖCKLI, § 1, notes 451 ff.; FORST-

MOSER/MEIER-HAYOZ/NOBEL, § 8, notes 7 ff.
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Besides that, art. 627 OR lists some items that need to be included in the arti-
cles of association in order to be valid and binding. In general, these items 
relate to deviations from the legal provisions. For example, art. 684 para. 1 OR 
declares registered shares transferable without any restrictions. If transfer re-
strictions should be put in place that apply to any holder of registered shares, 
according to art. 627 sub-para. 8 OR, these restrictions would have to be in-
cluded in the articles.1528 However, as mentioned earlier, this list in art. 627 
OR is by no means exhaustive and therefore, other legal provisions contain 
content requirements as well.1529

2.2 Content Restrictions

Similar to shareholders’ agreements,1530 art. 19 para 2 OR imposes restrictions 
on the content of articles of association. Such may not violate the law, contra-
vene public policy, be immoral, or infringe personal privacy rights according 
to art. 27 f. ZGB.

In addition, corporate law imposes further restrictions. First to be mentioned
is art. 680 para. 1 OR, according to which no obligations other than the obli-
gation to make full contribution for their shares may be imposed on the share-
holders.1531

Furthermore, since the amendment of the articles of association after the in-
corporation requires a resolution of a general meeting of shareholders,1532 art. 
706 and art. 706b OR on the validity of shareholders’ resolutions would have 
to be respected as well. Provisions in the articles that would (i) restrict the right 
to participate in general meetings, the minimum voting right, or other rights 
granted by mandatory law, (ii) limit the shareholders’ control rights beyond 
––––––––––––––
1528 See generally BÖCKLI, § 1, notes 488 ff.; FORSTMOSER/MEIER-HAYOZ/NO-

BEL, § 8, notes 64 ff.
1529 As to the exemplary nature of art. 627 OR, see supra notes 562 f.
1530 Regarding content restrictions that apply to shareholders’ agreements, see su-
pra notes 1017 ff.
1531 See instead of many and with further references FORSTMOSER/KÜCHLER, 
notes 26 ff. and the literature cited in footnote 18 to note 26; FORST-
MOSER/MEIER-HAYOZ/NOBEL, § 42, notes 16 ff.
1532 Art. 698 para. 2 sub-para. 1 OR.
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the legal permissible degree, or (iii) violate the basic structure of corporations 
or the provisions on the protection of the corporation’s capital could be 
void.1533

Besides that, even if a resolution to amend the articles were not void, it could 
be challengeable according to art. 706 OR. This would be the case where a 
provision violated the law, the principles of equal treatment, objectivity, and 
proportionality, or profit-seeking character of the corporation without the con-
sent of all shareholders.1534

After having briefly set out the restrictions on the content of articles of asso-
ciations, we now turn to the recommendations as to what provisions would suit 
the interests of an impact investor. Again, the focus will be on the particulari-
ties of impact investments. Due to the similarities to traditional venture capital 
and private equity investments,1535 recommendations regarding the content of 
the articles in this environment would also benefit the impact investor unless 
set out otherwise in the following. Among the recommendations that apply to 
impact investments as well are the creation of preferred shares and the prefer-
ential rights regarding the distribution of dividends and liquidation pro-
ceeds,1536 majority thresholds with regard to resolutions of general meetings 
and of the board of directors,1537 and the representation on the board of direc-
tors.1538 Hence, reference will be made to the general venture capital/private 
equity literature. Where necessary, validity issues with regard to certain pro-
visions will be discussed in more detail.

––––––––––––––
1533 Art. 706b OR. Regarding the nullity of resolutions of the general meeting, 
see generally BÖCKLI, § 16, notes 159 ff.; BSK OR II-DUBS/TRUFFER, art. 706b 
notes 8b ff.; FORSTMOSER/MEIER-HAYOZ/NOBEL, § 7, note 21, and § 25, notes 
89 ff.
1534 As to the reasons to challenge a resolution of a general meeting, see gener-
ally BÖCKLI, § 16, notes 110 ff.; BSK OR II-DUBS/TRUFFER, art. 706 notes 8 ff.; 
FORSTMOSER/MEIER-HAYOZ/NOBEL, § 7, note 22, and § 25, notes 11 ff.; FRICK, 
notes 722 ff.
1535 As to these similarities, see supra notes 22 ff.
1536 See supra notes 430 ff.
1537 As to the resolutions of general meetings, see supra notes 467 ff., and with 
regard to the resolutions of the board of directors, see supra note 571.
1538 See supra notes 568 ff.
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3. Structuring Recommendations

3.1 Double Mission Purpose

Probably the most significant provision in the articles of associations from an 
impact investor’s point of view is the corporate purpose. This research has 
emphasized several times the importance of having the double mission state-
ment represented in the company’s articles. On the one hand, transfer re-
strictions could be implemented in order to prevent shares being transferred to 
a potential acquirer that does not support the company’s double mission.1539

On the other hand, the company’s purpose is the paramount principle that de-
termines the board of director’s duties, decisions, and actions.1540

Therefore, the corporate purpose should reflect the intention to generate a so-
cial or ecological impact alongside a financial profit. In addition, it should em-
phasize that this purpose be pursued in a sustainable manner considering fi-
nancial, ecological, social, and governance aspects in order to ensure that all 
stakeholders’ interests are taken into account.1541

The permissibility to adopt a double mission purpose has been extensively dis-
cussed earlier, and hence such discussion shall not be repeated here.1542

3.2 Creation of Preferred Shares

Being granted preferential rights with regard to the distribution of dividends 
as well as sale and liquidation proceeds increases the chances of an impact 
investor to receive its investment back plus a return on its investment. While 
provisions on the distribution of sale proceeds may be included in the share-
holders’ agreement only, the impact investor should request that preferred 

––––––––––––––
1539 Regarding the relevance of the corporate purpose to transfer restrictions, see 
supra notes 512 ff. and 525.
1540 As to the corporate purpose as fundamental principle, see supra notes 635 ff.
1541 See supra notes 648 f.
1542 Regarding the permissibility to adopt a mixed purpose, see supra notes 
378 ff.
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shares granting preferential rights regarding dividends and liquidation pro-
ceeds be created and issued to it.1543

Another benefit of preferred shares is the right of holders of preferred shares 
to be represented on the board of directors.1544

Therefore, the articles have to provide for preferred shares and to state their 
preferential rights.1545 As far as the structuring of these preferential rights is 
concerned, reference may be made to the remarks made earlier and to the gen-
eral literature on private equity and venture capital.1546

3.3 Transfer Restrictions

In order to ensure that the group of shareholders continues to support the dou-
ble mission of the company, transfers of shares to potential acquirers who do 
not share this dedication need to be prevented. Besides contractual provi-
sions,1547 transfer restrictions should be implemented in the articles in order to 
be enforceable toward any third-party acquirer.1548

Art. 627 sub-para. 8 and art. 685a para. 1 OR prescribe that transfer restrictions 
have to be included in the articles of association in order to be valid (particu-
larly toward third parties). Therefore, the impact investor is advised to ensure 
that shares could only be transferred with the consent of the corporation and 
that provisions to this end are included in the articles. These provisions should 
explicitly state that such consent may be withheld and the proposed acquirer 
can be rejected as shareholder in case it fails to prove its support of the double 
mission of the company and to undertake to refrain from any acts contrary or 
harmful to the purpose.

––––––––––––––
1543 See generally supra notes 430 ff.
1544 Art. 709 para. 1 OR. See also supra notes 556 and 569. See further FRICK, 
note 900; VON SALIS-LÜTOLF, note 508.
1545 Art. 627 sub-para. 9 and art. 656 OR.
1546 See supra note 431. See e.g. FRICK, notes 894 ff.; GRONER, 146 ff.; VON 

SALIS-LÜTOLF, notes 506 ff.
1547 Regarding contractual transfer restrictions, see supra notes 527 and 777 with 
further references.
1548 As to the effectiveness of contractual provisions and provisions in the arti-
cles, see supra notes 1014 ff.
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Further transfer restrictions, i.e. reasons to reject a potential acquirer, may be 
included as deemed appropriate by the parties.

3.4 Representation on the Board of Directors

The impact investor’s desire to control the management requires that it will be
represented on the board of directors.1549 Besides a contractual entitlement in 
the shareholders’ agreement, if preferred shares were created as recommended 
earlier,1550 the articles would have to provide for a board representation of the 
holders of such preferred shares. For the sake of completeness, it is noteworthy 
that due to the limited powers of the commercial register that do not permit it 
to reject articles of association not containing such representation right, the 
shareholders’ agreement could grant the impact investor a representation right 
without transferring it into the articles. However, considerations regarding ef-
fectiveness of contractual provisions regarding corporate legal aspects advo-
cate in favour of a transformation.1551

The mandatory board representation is in fact a right to make a binding pro-
posal to the general meeting of shareholders, which has to elect the nominated 
person unless good reasons permit a deviation from the proposal.1552 Consid-
ering that the law does not contain any provision regarding how the holders of 
the preferred shares determine the person to be nominated as board representa-
tive, the impact investor would be advised to make sure that the articles pro-
vide for an appropriate mechanism. For example, the articles could provide 
that a separate meeting of preferred shareholders be held prior to the general 
meeting of all shareholders in order to determine such a person. The determi-
nation itself could follow either the rules applicable to the passing of resolu-
tions of general meetings or separate rules. Another option would be to provide 

––––––––––––––
1549 As to the need to control the management, see supra notes 140 f. See further 
supra notes 568 ff.
1550 See supra notes 430 ff. and 1046 ff.
1551 See supra notes 1014 ff. Regarding the consequences of the articles not 
providing for a representation right, see generally BSK OR II-WERNLI/RIZZI, art. 
709 note 7; FORSTMOSER/MEIER-HAYOZ/NOBEL, § 27, note 83.
1552 See supra note 557.
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for an interruption of the general meeting, to hold a meeting of preferred share-
holders to determine the nominee, and to continue with the election in the gen-
eral meeting thereafter.1553

Again, the impact investor is advised to ensure that it will be able to determine 
the outcome of the nomination vote.1554 If the impact investor acquired such a 
number of preferred shares that it represented a minority of all shares, but 
granted it a majority of all voting rights among preferred shareholders suffi-
cient to determine the outcome of the nomination vote, no separate majority 
or consent requirements would be necessary. In case it acquired less than such 
stake, additional measures would have to be put in place depending on the 
particular circumstances.

3.5 Reporting Requirements

The discussion of the definition of impact investing and of the interests of an 
impact investor emphasized the predominant significance of an appropriate 
reporting framework.1555 Despite the requirement to provide for a reporting 
framework, the features of the reporting system to be put in place essentially 
depend on the nature of the intended impact to be captured.1556

While the financial performance is captured by the financial reporting system 
required by law (art. 957 ff. OR), a reporting system measuring the impact of 
the company would have to be established separately. Considering that noth-
ing in the law prohibits the company from reporting on anything else than fi-
nancials, the articles of association could require the board to report on the 
social or the ecological impact of the company. The provision in the articles 
could remain very broad, i.e. only requiring the board of directors to report on 
the ecological and social impact of the company. However, the relevant pro-
vision could also specify the metrics or even prescribe a particular reporting 
framework.

––––––––––––––
1553 See e.g. and each with further references BSK OR II-WERNLI/RIZZI, art. 709 
note 13; FORSTMOSER/MEIER-HAYOZ/NOBEL, § 27, notes 82 f.; FRICK, notes 
1376 f.; TANNER, 211 ff.
1554 Regarding the possibility to determine the outcome of the election of board 
members and of other resolutions of general meetings, see generally supra notes 
458 ff. and 468. 
1555 See supra notes 50 ff. and 133 ff.
1556 See supra notes 83 f.
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Chapter 12: Conclusion
As we saw in the beginning, impact investors are a particular group of inves-
tors with a distinct mindset and, depending on this, a unique investment strat-
egy who intend to create a positive ecological or social impact alongside a 
financial profit. This research has set out to give the reader an understanding 
of the concept of impact investing and the risks associated with it, to elaborate 
on the legal issues, and to develop appropriate solutions to these issues.

In Part I of this research, the concept of impact investing was discussed in 
detail. The remarks put emphasis on the distinct mindset an impact investor 
brings to the table of investment strategies. Although overlaps exist, an impact 
investment strategy is more or less significantly different from any other SRI 
strategy. In addition, the particular interests of an impact investor are very 
likely to conflict with interests of other, more traditional investors. The law 
provides ways to deal with conflicting interests (i.e. by contracting), but, at the 
same time, imposes limitations on structuring possibilities, in particular with 
regard to the structuring of corporate forms in which the investment is intended 
to be made. 

After these introductory remarks, Part II set out to discuss the corporate legal 
aspects. In particular, it evaluated the corporate forms available under Swiss 
law, i.e. the simple partnership, the general partnership, the limited partner-
ship, the corporation, the partnership limited by shares, the limited liability 
company, and the cooperative, as to their suitability for direct impact invest-
ments. From the outset, the cooperative as existing hybrid corporate form that 
allows the pursuit of profits while providing a benefit seemed to be the perfect 
fit for impact investors. However, a closer look at the features of cooperatives 
revealed some very investor-unfriendly aspects, which, in conclusion, disqual-
ified the cooperative from being a suitable impact investment target.

The evaluation of the other corporate forms showed that Swiss law does not 
preclude any corporate form from adopting a double mission purpose. Alt-
hough none of the available corporate forms is the perfect match, the law pro-
vides sufficient flexibility to structure each form in a way to suit the impact 
investor’s interests. Considering that the corporation has been the predominant 
corporate form and that traditional investors are used to this form, impact in-
vestors are recommended to invest in corporations and to make sure that they 
are structured in accordance with the investor’s interests.
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The evaluation of the corporate forms concluded with the discussion of the 
option to structure the investee company as a charitable legal entity in order to 
enjoy tax benefits. However, since impact investments would not qualify as 
deductible charitable contributions, there is no benefit to the investor at all. 
Furthermore, irreversibly waiving the possibility to distribute profits could 
prove more harmful than beneficial in the long term. In conclusion, unless 
particular circumstances advocate in favour of such structure, it is not recom-
mended to set up an impact investment target as a charitable legal entity.

Part III then touched upon the contractual legal aspects. In particular, it elabo-
rated on general aspects of investment and shareholders’ agreements and pro-
vided some structuring recommendations. Due to the proximity of impact in-
vesting to traditional venture capital and private equity investments, only a 
few, but nevertheless important adaptations have to be made in the investment 
agreement, the shareholders’ agreement, or the articles of association com-
pared to the known and established documents.

In summary, the research showed that Swiss corporate and contract law pro-
vides sufficient flexibility to structure any corporate form and the investment 
in accordance with the interests of an impact investor. Although there is room 
for improvement, in my opinion, the argument that legal concerns and, in par-
ticular, the lack of suitable corporate forms available form significant con-
straints to impact investments are not valid with regard to direct impact invest-
ments in Switzerland.
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