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in
your hand
Eversheds Industrial
Engineering Group is
delighted to support this
important supplement
from The Manufacturer.
Eversheds set up its
Industrial Engineering
Group three years ago.
We analysed our clients
and asked them what
they were looking for in
terms of sector expertise.
Industrial Engineering or
Diversified Industrials or
indeed Manufacturing
is a very diverse sector.
And it is horizontal in the
sense that it covers every
aspect of the law and
business as opposed to
being a vertical structure
which focuses particularly on an element of
manufacturing, for example food or transport.
Despite this our clients told us there was a
need for an overarching structure to bring all
threads of the provision of legal services to the
manufacturing sector together.
Internally we have been focusing on growth.
Growth has been significant in our bottom
line – we are after all a business – but it is the
universally positive external feedback that has
been particularly pleasing. Eversheds Industrial
Engineering Group is very international in
nature and every month we produce very

hinese
companies
typically do
ultra-tight due
diligence with
little room for ‘taking a view’
on a contract, and making a
claim such as litigation is not
within the Chinese culture.
Robin Johnson explains how
companies should prepare
for Chinese dealings.

detailed international
newsletters. We have
representatives from
most offices around
the Eversheds network
who contribute.
We are delighted
to be in our third year
of partnership with
I hope you find this an
The Manufacturer.
interesting read and I look
By the nature of the
forward to being able to
types of client we
provide you with up-toact for, our focus has
date legal information
to be on exports,
via our newsletters
inward investment and
and other seminars
generally international
in the future. Contact
matters. Even if
IndustrialEngineering@
you only have an
eversheds.com
operation in the UK,
almost inevitably
Robin Johnson,
you will be dealing
Partner, Eversheds London
with international
+44 20 7919 4754
companies. You may
robinjohnson@eversheds.com
have distributors,
agents or sale
operations abroad.
Almost every company of a certain size today
has at least some connection with either the
euro or a company which might be based in
the UK but owned by a non-UK parent.
In fact, increasingly our clients are actually
setting up operations abroad, entering into joint
ventures or buying businesses. Consequently
they need to have the advice of how to do >>>

China in your hand 04

cHINA SUPPLEMENT 2012

business in the relevant country and we
have produced a series of “Doing Business
in ......” briefings.
When we talk about economic growth, the
Chinese get concerned if their growth is not
greater than 10%.
When the eurozone talks about growth, we
are looking at 0.001% to 0.005%. Inevitably
that means that capital, both in monetary terms
but increasingly in economic and intellectual
terms, is moving east. There are however two
distinct markets in Asia. There is the local
Asian market, which will be serviced by local
Asian businesses together with a smattering
of multinationals. With significant consumer
demand in China, it means the vast majority
of companies in China focus on their own
domestic market. Increasingly however, and
some commentators say it is just a question of
when the dam bursts, Chinese companies will
be looking to utilise their capital overseas.

This supplement will
go into far more detail.
Several Eversheds
partners, including
Eversheds China
personnel, talk about a
variety of issues:
Chinese investment
into Denmark and
Switzerland
IP issues to consider
when entering
into this kind of
partnership, letters of
credit, and some top
tips on attracting and
managing Chinese
investment.

No stone will be unturned in relation to due
diligence. If you are looking at doing any strategic
relationship with a Chinese company, you have got
to be prepared and I mean thoroughly prepared
Robin Johnson, Industrial Engineering Partner, Eversheds

Second coming is coming
In the 1970s, we saw a large influx of
Japanese companies into the UK and some
of those companies have been the best long
term employers and have given the most
back to the economy in any area they have
located in – just look at Nissan’s investment in
Sunderland. We have also seen a number of
Japanese holding companies holding diverse
long term interests around the UK, giving
job security as well as having a strong local
regional identity. We are convinced that that
is what is going to happen very shortly to
Chinese inward investment.
There is still a love/hate relationship
between China and the United States. The
United States has used laws in recent times
to prohibit Chinese companies buying assets
in the US on the back of national security
issues or concerns. This will mean that China
will look increasingly to Europe. We already
know that China has a significant foothold and
natural resources in Africa but when it comes
to manufactured goods, particularly those in
the high tech sector, UK and Europe are going
to be the obvious economic zones for China in
which to make strategic investments.
China has already bought a lot of sovereign
debt. It is only a question of time before they
start buying businesses.
It is important to understand that the
Chinese culture will be very different to the
typical transaction that you may have seen in
the UK.

Understanding the Chinese
mindset and culture is going to
be vital to the success of any sale
or acquisition. It is our belief
that no stone will be unturned
in relation to due diligence,
therefore, if you are looking at
doing any strategic relationship
with a Chinese company, you
have got to be prepared, and I
mean thoroughly prepared. The
Chinese will want to do thorough
due diligence, whether it is
financial, commercial, technical,
regulatory or legal. They will
expect your company to be clean.
Addressing those issues that exist
in every company which are the
“problem areas”, is something that
strategically needs to be addressed
before you start a discussion.
The Chinese will probably
also be looking for very tight
warranties and indemnities. They
will be less comfortable with the
“give and take arrangements”
that you typically see in a UK
deal between two entrepreneurs.
Asking the Chinese to “take a
view” or to compromise on a
particular area of a legal contract
is unlikely. Consequently it is our
view that the commercial rationale
for doing a deal whether it is a
sale, acquisition, joint venture or
distribution arrangement will need
to be very strong to balance the
legal and documentary risk that is
likely to be imposed.
However, at the same time,
we believe it is unlikely that the

The Chinese will also be looking for very
tight warranties and indemnities. Asking
them to “take a view” or to compromise on a
particular area of a legal contract is unlikely
Chinese will be looking to utilise
legal documents with a view to
making a series of claims. Making
a claim, starting with litigation, it
is not within the Chinese culture.
They will not feel comfortable
about making claims against UK
sellers or partners.
Consequently the process will
be alien to what you may be used
to. Thorough due diligence, every
stone turned over, very tight legal
documentation but also the low
probability of a claim arising
post-completion.
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Asia...

...far more than China
Nick Seddon of
Eversheds in Hong
Kong provides a
perspective of Asian
business from the
inside and says don’t
ignore other Asian
countries as potential
partners. But China
is still unquestionably
Asia’s growth engine.

Nick Seddon,
Managing Partner (Asia),
Hong Kong
+85 22 18 63 288
nickseddon@eversheds.com

T

here is a tendency for
people to think Asia
means China.
While the position
of China in the world scheme of
things is extremely important it
is certainly helped by the region
it sits in. Of the top 10 most
populous countries in the world,
six are Asian. It is no surprise that
China and India sit at first and
second in the population league
table and both are growing GDP
by in excess of 8%.
But it may not be as widely
known that Indonesia is the
world’s fourth most
populous nation and
posted GDP growth in
2011 of 6.5%. Asia is
a region made up of
big countries which
are in most cases
growing considerably
faster than in the
West. And one of the
significant changes
over the last few years
is how trade within
Asia has cushioned the region
from the full effects of the financial
crises in the West.
Nevertheless, HSBC Global
Research still describes China as
“Asia’s growth engine”. It cites
the fact that with the exception
of Vietnam every major Asian
country has seen exports to China,
as a percentage of GDP, jump
while exports to the US and the
EU have either stagnated or fallen
sharply. Does this importance
to the region coupled with the
rumblings of property bubbles and
a banking crisis on the horizon
spell danger for the region? At the
moment it seems not. Chinese
manufacturing output is increasing
and the government is thought to
be about to revert to a package of
measures to encourage growth.

While the most recent reports are about the
“growth in exports slowing” a reader has to be
careful to read that phrase carefully. It is still
growing but just less quickly.
The drive for Chinese companies to look
beyond China for more growth is obviously
more vigorous while the home markets are
providing healthy foundations from which
to expand, but to some extent growth will
continue whatever is happening to the Chinese
economy. The impetus comes from two factors:
the huge amount of foreign reserves sitting in
China and the need for resources, whether that
is oil from Africa or R&D skills from Europe.
The acquisitive Chinese corporates largely
fall into two categories. The first, state-owned

There is no particularly special way
that a Western company can make
itself more attractive to an Asian
investor… the key is to get culturally
sensitive support immediately
Nick Seddon, Eversheds Hong Kong

or ex state-owned enterprises, tend to be
guided by government as to what acquisitions
they make and they tend to fall into favoured
sectors such as infrastructure or natural
resources – although the favoured sectors
do change. Second there is the new breed
of Chinese entrepreneurial company whose
acquisition strategy is much more familiar to
Western companies. They are after technology,
brands, sales channels and expertise – whatever
will lead them to be world leaders in their
particular fields. Think Lenovo’s acquisition of
IBM’s PC business or the Chinese acquisition of
Lanvin, the fashion brand.
There is no particularly special way in which
a Western company can make itself more
attractive to a Chinese or other Asian investor.
But, once interest is established, the key is to
get culturally sensitive support immediately.
Deals are done differently in Asia and you need
to give yourself the best chance of getting to a
successful conclusion.

Dra on
revealed
Never a Crouching Tiger and no longer
a Hidden Dragon, China is coming
West to do business. There are plenty of
opportunities for UK companies to work
with Chinese enterprises but they have
to be explored and exploited in the right
way. Ruari McCallion got some guidance
from partners at Eversheds.

W

hile the high profile stories
about Chinese companies are
increasingly about acquisitions
and investments in the UK,
outbound investment is still a trickle compared
with the inflow. But it is no longer one-way
traffic and China’s latest five-year plan talks of
outbound investment exceeding inbound. A lot
of money could potentially come the UK’s way.
The first question to ask is: why here?
“I went to a speech recently by the PRC
Ambassador to the UK,” says Sharon Shi,
partner and head of the Chinese desk with
Eversheds LLP. “He referred to an economic
theory that, when a country gets to a GDP of
$4,000-$5,000 a head, it will look to invest
outwards. They see this as a natural course of
events, as something they need to do.”

China has seen urbanisation on a
massive scale in the past 30 years. An
urban population demands different
things from rural communities and
consumerism is something that even
a centrally planned economy cannot
totally control. China has a middle
class, which is huge and still growing.
Its cities’ shopping malls are filled with
familiar brand names and Western cars. The
UK’s education system has status, especially its
universities, and established, premium brands
including the recently acquired Gieves &
Hawkes (by retailer Trinity). But there is more
to it than Brand UK.
“Chinese people want things that are
made in China but designed in Europe,” Ms
Shi says. The £6 million Shanghai Automotive
Industry Corporation investment in its UK
Technical Centre at the Longbridge site in
Birmingham is one example. It designs MG
cars that are then made in China, although
there is some final assembly at Longbridge.
“They want to come here, get technology, work
in joint ventures and learn our management
skills,” she adds.

Intellectual property
and counterfeiting
The quest for technology raises the matter of
intellectual property protection, which has
been a serious concern. Hu Jintao, SecretaryGeneral of the Central Committee of the
Communist Party of China (CPC) and the
country’s most senior politician, said in a
recent address to the CPC Central Committee
that “To build an IPR (intellectual property
rights) system and significantly enhance the
capability of creating, managing, protecting
and utilising intellectual property is an urgent
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need for strengthening China’s capability of
indigenous innovation and for building an
innovative nation”.
The country has established an organisation
for the protection of IP and to detect and
punish counterfeiting. Transgressors who are
caught can expect pretty severe punishment.
The presence in China of several major western
companies, including Airbus and others with
high volume IP to protect, indicates increased
confidence. The growing external investment
has a local emphasis.

Changing tastes, new demands
“They aren’t looking for customers, as such
– they have customers at home,” says Nick
Emmerson, partner and head of the Japan and
Korea groups of Eversheds in London. There
are areas that are critical for China’s growing
demand, such as baby milk, after the recent
poisoning scare, which led to Danone being
rumoured as an acquisition target.
The Weetabix purchase represents changing
tastes in the consumer market. Companies
involved in energy, especially alternative
energy technology, are of interest.

£1

.36

FDI into the UK from China
as at end 2010
Ranking: 4th in EU after
Luxemburg, Sweden
and Germany

Nick Emmerson,
Partner, Eversheds London
+44 207 919 0522
nicholasemmerson@eversheds.com

Any suspicion is on our side, not theirs. China
wants to make money. It can remember poverty
and hunger and it does not want it again
Nick Emmerson, Eversheds

What matters is how the UK plays it.
“The UK played well in the 1980s, attracting
Japanese investment,” says Mr Emmerson.
Part of the success was infrastructure, in
the less formal sense – schools, supermarkets,
restaurants and so on. When Nissan opened
in north east England, it found that NKK Ball
Bearings had already established a kind of
‘beachhead’. The UK is more open to inward
investment than some competitor countries;
the USA, for example, has gone so far as to ban
some Chinese investment. The UK has a well
developed financial and legal infrastructure,
which is also accessible.
When the Japanese manufacturers invested,
legal and financial services followed but
after a delay. However, a Chinese law firm,
Zhonglun W&D LLP, has already opened
its doors in London and the renminbi is
soon to be traded here. British education is
highly respected and the Chinese have been
sending their children to British schools,
and universities, for years. Which is not to
say there are no challenges, and cultural
misunderstandings offer potential pitfalls.

Getting to know you
“British people don’t know China – middle
management does not speak Chinese – but
if you go to Shanghai, you will find it is

52 125
No. of Chinese companies
with a UK footprint in the
manufacturing, life sciences
and energy sector

Source:
UK Trade and
Investment

Sharon Shi,
Partner, Eversheds London
+44 20 7919 0734
sharonshi@eversheds.com

Chinese people
want things that are
made in China but
designed in Europe
Sharon Shi, Eversheds

attracting young people from all
over the world,” says Emmerson.
The Chinese are prepared to
work with those who want to
do business with them. “Any
suspicion is on our side, not
theirs. China wants to make
money. It can remember poverty
and hunger and it does not
want it again.” The key to doing
business successfully is building
up knowledge and trust.
The Japanese came with
complete factories and often
brought their suppliers with
them. Chinese companies have
shown a greater tendency to
start smaller, build up
relationships and then make the
larger investment.
“Relationships are important,
especially in China. The people
are straightforward, honest
and decent but you do need
your wits about you. You need
documentation to be correct in
every respect, for example,” he
says. So how do UK businesses
attract Chinese investment,
both as trading partners and
as direct investors? “Many
[UK] businesses already have
Chinese customers and suppliers.
The thing is to invest time in
working with them. Join Chinese
business associations. CBBC
(China-Britain Business Council)
facilitates networks than can be
plugged into. If your neighbours
are doing business with Chinese
companies, get an introduction.”
“Chinese companies
coming here ask for lists of
British companies looking for
investment, for purchase or to
work with,” Ms Shi says. That
seems pretty straightforward but
there is a problem. “The answer
tends to be ‘but please tell us
what you want’. The problem
is: they don’t necessarily know.
But whichever side takes the
initiative and puts information
out, will get the advantage.”
Costs are rising in China – and
UK companies have experience
of cutting costs, introducing Lean
manufacturing techniques and
moving up the value chain. All
of that is interesting to Chinese
investors. “Europe offers a stable
market and technology,” Ms Shi
says. “They expect a commercial
return and it is up to the UK
to show how it offers a better
environment, compared with
other countries.”
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Case study: NVC Lighting
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Case study: Holroyd

Shining a light on relationships

A case in point: Precision Technology Group

N

recision Technology Group (PTG) designs,
develops, manufactures and commissions
high precision machine tools and production
systems. Its brands include Holroyd, Binns
& Berry, Crawford Swift, PTG Heavy Industries and
Precision Components.

VC Lighting established its Birmingham
facility as a result of established
relationships with suppliers – and the
help of an intermediary

NVC Lighting, which makes commercial and
industrial lighting, established its UK operation in Rubery,
Birmingham, in 2007.
The operation was based around a nucleus of people who
had been distributors for the company in the UK, says James
Hunter Johnson, product and marketing manager.
“We were buying the equipment but not selling the brand
– the products were being sold under other names,” he says.
“That model delivered slow growth and low turnover. The big
breakthrough was the decision to start selling under the NVC
brand name and we went to market with that in 2009.”
Sales moved dramatically upwards and turnover topped
£18 million in 2011. It is expected to reach around £25
million this year.
“We sell on quality, price and availability, through
wholesalers who cannot keep all possible permutations on
their shelves, says Mr Hunter Johnson. “They expect to get
equipment from the manufacturers, and they expect to get
it very fast.” NVC’s facility extends to 91,000 square feet,
which is mostly filled with stock manufactured in China.
The company has the capacity to undertake some late-stage
modifications, which is a step along the road to production.
“We see our company going through a stage process,” he
says. “First, we simply supply the finished product. Next, we
undertake some design and semi-finish the final product. Our
next step is to acquire more land, put up a new building and
start bending and folding metal. We know we can’t achieve
the growth we want without that.” NVC wants to be a global
brand, and is doing so by getting to know people and the
markets first.
“The operation in the UK was established on existing
personal relationships. It is difficult to overestimate the
importance of that,” says Hunter Johnson. The relationships
were not just with the UK distributor group. “One of the people
involved is a Chinese national who is living and knew both
sides. Without his involvement, it might not have happened.”
“You have to get to know each other at a pretty intimate
level, and those relationships take years to build,” he adds.
It may take a while to really get to know each other but it is
worth it. We now employ around 70 people and we
are growing.”

P

The company exports 95% of its output and its products
are used in air conditioners, cooling and refrigeration
systems for buildings, ships and aircraft, and specialised
welding systems for high speed railway carriages and
aircraft fuselages.
In June 2010, PTG was acquired by Chongqing Machinery
and Electric Co. Ltd. (CQME), a Chinese industrial group with
annual sales over $1bn. CQME manufactures machinery and
equipment for a wide range of industrial sectors including
power generation, commercial automotive, HV transformers
and electricity distribution, machine tools and general
machinery systems.
PTG started developing connections in China and Taiwan in
the mid-1980s, with a focus on ‘being local’. It established its
own Chinese office and service centre in 2007, recruiting local
commercial, sales and technical personnel. Frequent visits by
senior UK staff and Chinese customer visits to PTG’s facilities
in the UK helped to build strong relationships with Chinese
customers. In 2011, as part of its emphasis on its employees’
need to become familiar with their Chinese customers’ cultural
and social environment, PTG started providing basic Chinese
language lessons for all of its customer-facing staff in the UK.
PTG’s approach includes the exchange of ideas through
collaborative projects, designed to combine the strengths of the
respective businesses. PTG’s sales into China have increased
year-on-year and it has already received three large machine
orders, valued at £6 million, in 2012.
The objective of the partnership is to establish a strong
foothold in international markets, where the combined group
plans to continue to invest and develop the technology,
intellectual property and expertise of the UK businesses,
enabling them to compete with large machine tool and
component manufacturers worldwide.
PTG has recently set up a new division, PTG Deutschland,
with its headquarters in Augsburg near Munich, building on the
reputation of Holroyd, which has supplied some of the world’s
largest helical rotors for a German customer. PTG Deutschland
serves local customers in power generation, HVAC, turbomachinery, screw pumps and air compressors.
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A

ccording to the European Commission,
99% of Europe’s businesses are small
and medium-sized enterprises (SMEs)
and many of these are still family-owned.
Nikolaj Juhl Hansen, senior office
partner for Eversheds LLP in Copenhagen, summarises
the approach such companies need to take if they wish
to benefit from Chinese investment.
Family SMEs are having a tough time across
Europe. Some are prospering, but many are
finding it difficult to cope in an increasingly
internationalised business community as
pressure mounts to find opportunities in
emerging markets.
In favour of SMEs however, it should be
noted that many are extremely innovative.
In engineering especially, a great number of
SMEs have good products linked to the global
concerns of the future: clean environment,
water treatment and life sciences, for instance.
These SMEs have often been very close
to customers with a family patriarch deaking
with everything from sales through sourcing
and management. This means there is a strong
service concept, with a personal touch, in place.
This can be very attractive to Chinese investors.
They see an opportunity
to invest, with the
aim of developing
such companies
into more
international
businesses.
But here
lies the
challenge!
Having
identified
As defined by the European Commission
a good
a business is regarded as an SME if it
SME with
has fewer than 250 employees and
internationally
revenue below €50 million.
applicable
products but little
international presence, a
Chinese investor will typically
offer to buy into that firm as co-owner and
invest a sum, say €10 million, for growth.
However, the response is usually a deal-killer.
Most European SMEs, particularly family run

What is an

SME?

Our best
practice
tips are:
Be open: don’t be afraid
to enter into strategic
partnerships with
Chinese investors
Be patient: don’t
necessarily ask to
cash-in up front; in
a partnership with a
Chinese investor,
you might not harvest
the fruits of your labour
for some time
Be careful: conduct
proper due diligence
on your new business
partner
Be prudent: establish
a solid contractual
framework and
company structure,
preferably in Europe
so that enforcement
is transparent and
predictable.

businesses want to take the €10
million but keep €3 million for the
owner family as payment for all
their hard work to date.
Sadly, many interesting business
opportunities stall at such a point.
The Chinese investor sees the
request for a ‘pay-out’ as a showstopper. They see it as reducing
the incentive for the family to
work hard to grow the business
in partnership with them. It is a
common cultural clash between
entrepreneurship and security.

What is the solution?
Europeans need to open up. We
have benefitted from American
investment for decades, and now
the time has come to switch on
the charm for investors from newer
economies. Americans have often
bought European businesses
100%, new investor communities
often think in terms of long term
partnerships and while European
companies must be sure to
complete due diligence before
entering into such partnerships,
they must also be open to ideas for
new business structures.
Perhaps the best way forward,
bearing in mind the economic
growth taking place beyond our
European borders, is for SMEs
to look to countries like China
for new business opportunities.
Having a Chinese partner and
investor on board may well make
for plainer sailing.

Nikolaj Juhl Hansen,
Senior Office Partner,
Copenhagen
+45 33 75 05 07
nikolajjuhlhansen@eversheds.com
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welcome
investment

C

hina’s investors
are looking for
opportunities
worldwide and,
according to
Osec, the Swiss Office for
Commercial Expansion and
Business Promotion, the
number of Chinese companies
investing in Swiss firms or
setting up a new businesses in
Switzerland has been increasing
steadily for several years. This
trend is expected to continue,
Oliver Beldi and Fabio Hurni
of Eversheds LLP explain why.

The Swiss case as an investment
location for China is supported
by the local business
environment and firms operating
in Switzerland are encouraged
to keep abreast of business
regulation in order to be able to
leverage the ‘local’ card.

Employee matters

An investor will find a welleducated and multilingual
workforce in Switzerland,
which is known for providing
high quality, reliability, a strong
work ethic and the longest
annual working hours
in Europe.
In any given industry,
businesses have a choice
of well-qualified academic
professionals as well as
practically trained employees.
The workforce is very
international and the liberal
labour law give employers
flexibility. For example, the
statutory notice period in Switzerland,
depending on the duration of employment, is
between one and three months.

Tax issues
Oliver Beldi,
Senior Office Partner, Berne
+41 31 328 75 75
oliver.beldi@eversheds.ch

In cases where new jobs will be created, the
investing company may obtain specific support
from tax and development authorities. The
support available includes assistance or subsidy
with land or premises, waiving of work permit
requirements, tax holidays of up to ten years
and training subsidies.
Swiss tax laws offer various corporate
structures for optimising the taxation of an
international group of companies. For example,
the effective income tax rate for holding
companies amounts to 7.83%.

Located in the centre of Europe
Fabio Hurni,
Master of Law, Berne
+41 31 328 75 75
fabio.hurni@eversheds.ch

By doing business in Switzerland, foreign
investors are right next door to three of the four
largest European markets – Germany, France
and Italy. Switzerland’s geography is the basis
for its highly internationally interconnected
economy. It takes three to four hours to get to
Paris, Frankfurt and Milan by train.

This position gives Switzerland
the role of an important transit
state within Europe. Although
Switzerland is not a member of
the European Union, bilateral
agreements enable cross-border
operations to function well.
This provides access to a
European market with nearly
500 million customers.

Further benefits
Switzerland’s political system
is very stable. Moreover, the
federal structure of Switzerland’s
governmental bodies ensures
high efficiency.
Switzerland has a good
network of research centres and
universities. The country invests
almost 3% of its GDP in research
and development. Switzerland
boasts the most patents per
100,000 inhabitants worldwide.
Key executives relocating
to Switzerland will enjoy a
safe country with an excellent
healthcare system, high-quality
housing and very good quality of
life. The Mercer Survey (Mercer
2011, Quality of Living Survey)
found that the Swiss cities of
Zurich, Geneva and Berne
are among the top 10 cities
worldwide for quality of life.
Many multinational
organisations, such as Acer,
eBbay, Kraft Foods, McDonalds’s,
Nissan, Parker Hannifin,
Procter & Gamble or Suntech
Power, have therefore chosen
to move their European
headquarters to Switzerland and
Switzerland ranks first in the
Global Competitiveness Index
2010–2011 (issued by the World
Economic Forum).
All in all, Swiss companies
are able to demonstrate a very
business-friendly approach
towards Chinese investors
and offer a very beneficial
environment.
For further information, contact
Oliver Beldi or Fabio Hurni.
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The Dragons Den: Attracting and managing Chinese investment

Attracting and managing
Chinese investment

an your company take the initiative
and attract Chinese investment that
is ‘going global’? Richard Little, Lucy
Webster and Yang Zhao of Eversheds
outline what UK manufacturers need to
consider when seeking out investment relationships with
Chinese companies in order to establish rewarding and
sustainable partnerships.
Now is the time to seize investment
opportunities from China. Direct investments
by Chinese companies overseas have seen a
dramatic surge in recent years. Following a
long period of development of its domestic
economy and the accumulation of foreign
currency reserves over many years, foreign
markets represent a real opportunity.
According to the Heritage Foundation, a
US think tank, in the past five years, nearly
half of Chinese non-financial investment
overseas was made in the engineering and
construction sectors.
The UK, in particular, draws considerable
Chinese investment interest, for example, the
planned High Speed 2 rail link from London to
Birmingham. Many other potential projects are
currently under discussion including updating
Britain’s energy infrastructure, broadband
investment and road schemes. At the moment,
under an initiative backed by the Chinese
government, two Chinese energy groups
are poised to investment in Britain’s nuclear
programme and are involved in talks to buy the
Horizon consortium from its German owners.
What characteristics in these companies and
projects inspired Chinese investment? And how
might other UK firms emulate these?
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Well established
risk management
strategies in
respect of brand
marketing and
protection will
impress Chinese
partners
Richard Little, Eversheds London

Five steps to securing
Chinese investment
Showcase your local connections
Your understanding of the local
market and your extended local
network are exactly what Chinese
companies eagerly need when
starting their operations in new
markets offshore. They will want
people on the ground who are
already familiar with the market to
minimise the risk of failure.
Demonstrate your R&D ability
Chinese companies are looking
to boost their technological skills
through overseas expansion (see
p15 for more on how to protect
you IP when collaborating with
a Chinese firm). This is an area
in which Chinese companies
are particularly keen to benefit
when entering into a collaborative
relationship. Their needs are your
opportunities. For instance, they
may wish to jointly host, and fund,
an R&D centre with you.
Local HR and support services
Many Chinese firms operating
overseas may not be familiar with
how certain functions operate in
a foreign country. For instance,
there are a number of HR issues
relating to employee health care,
pensions, and other benefits that
are unique to the UK.
In these areas, Chinese firms
cannot simply bring Chinese
practices to their overseas
operations. Your experience in
dealing with those management >>>
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and service issues and your acquaintance with
well-qualified local professionals in business will
be highly valued by your Chinese partners. So it
is worth while ensuring you are well versed in
the latest regulatory developments and exhibit
competence in administering to HR issues.
Brand management
One of the key aims of Chinese firms investing
offshore is to seek to globalise their brand.
However, a lack of IP and brand related legal
and commercial knowledge may well put their IP
rights and brand at risk in overseas markets. Well
established risk management strategies in respect
of brand marketing and protection will impress
Chinese partners.
Local regulations
We are often asked by clients about how they
should manage and minimise the risks associated
with investing or contracting overseas. Chinese
firms that invest abroad are not only entering a
local market, but are
also stepping into a
whole new world
of risks.
Few Chinese
companies have
firsthand experience
of operating in highly
regulated Western
economies, and may
not be familiar with
the kinds of risks they
Yang Zhao,
entail. For example,
Associate, London
many Chinese
+44 20 7919 4969
companies lack
yangzhao@eversheds.com
full comprehension
of compliance
requirements
in managing
risks associated
with labour,
environmental,
or product liability
concerns.
Several Chinese
companies have been
Richard Little,
investigated and fined
Partner, London
by local authorities
+44 20 7919 0602
for tax infringements
richardlittle@eversheds.com
as a result of being
unfamiliar with the
local tax system.
The UK Bribery Act
2010 has a notably
wide geographical
coverage meaning
that once Chinese
firms start to do
business in the
UK, their activities
worldwide in terms
Lucy Webster,
of bribery and antiAssociate, London
corruption matters
+44 20 7919 0515
lucywebster@eversheds.com
may fall into the
scope of this act.
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The value of assisting your Chinese partners in
addressing the implications of this cannot
be underestimated.

Avoiding risks
There are a variety of legal risks inherent in
Chinese overseas investments. Both UK companies
and their Chinese JVs should:
Be wary that Chinese investors are required
under Chinese law to obtain government
approvals for outbound investments. In the
absence of such approvals, a contract or
investment agreement in relation to overseas
investments may be ineffective and hence
unenforceable in China
When contracting with a Chinese entity, draft
the contract in both Chinese and English but
ensure that the two versions conform, and
clearly identify the prevailing version in case
of any discrepancy
Avoid using vague terms – clarity is key.
Precise language will help to avoid disputes
and may also bring the counterparty to
heel in respect of the exact scope of its
contractual obligations
Always include a binding governing law and
jurisdiction clause and expressly provide
for the method of dispute resolution (i.e.

Be wary that Chinese investors
are required under Chinese law to
obtain government approvals for
outbound investments
Yang Zhao, Eversheds London

litigation in local courts or international
arbitration) for all agreements, however basic.
This will avoid any surprises or difficulties
surrounding the resolution of any disputes
that subsequently arise
Keep in mind the possibility that a contract
might end up being examined by a foreign
court. Accordingly, when drafting, consider
the differing approaches to contractual
interpretation taken in different jurisdictions.
Avoid using English drafting styles and legal
concepts such as “best endeavours” as these
are not generally recognised under Chinese law
Bear in mind that a judgment or arbitral
award involving a Chinese party may need
to be enforced in China, as many Chinese
companies have little meaningful assets
outside China
Employ a project management approach from
the outset. As with any multi-jurisdictional
commercial exercise, this will help to avoid
difficulties emerging as the case develops.
It will also ensure that costs, time and
information are managed efficiently.
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This is probably the most important article
in the new rules, as L/C fraud is a highly
complicated area of law, and the standards and
principles applied by the PRC courts in the past
were not entirely consistent.

credit:
Letters of

Recent law and practice in China

How would your company be protected
from letters of credit fraud or alleged fraud
under Chinese law? King tak Fung, partner at
Eversheds in Hong Kong, says that trade with
China, where L/Cs are concerned, is a well
regulated environment.

L

etters of credit (L/C)
worldwide are
governed by the
International Chamber
of Commerce (ICC)’s rules for
documentary credits; the current
version is UCP 600.
UCP refers to the Uniform
Customs and Practice for
Documentary Credits.
An estimated 15% of world
trade, or around $1 trillion per
year, is financed based on L/Cs.
The ICC rules have introduced
a measure of uniformity into a
field that was once fractured by
individual country rules, which
rendered L/C practice different
from one country to another.
So when Western companies
deal with the People’s Republic
of China and have to enforce the
UCP rules in the PRC courts, how
might they fare?
Not many countries have
detailed legislation on L/Cs but
the Supreme People’s Court of
China set out 18 provisions,
effective from January 1, 2006,
concerning the adjudication of
L/C disputes. These guidelines
should enhance the consistency
of PRC court decisions in L/C
cases and provide an excellent
reference for other countries on
L/C fraud and injunctions.

The most interesting of these
18 provisions is Article 8, which
relates to fraud exception, fraud
or alleged fraud being a bigger
issue in the PRC than in most
Western countries but also being
a particular problem in the
enforcement of L/Cs.
Article 8 provides that L/C fraud
is deemed to be established
if any one of the following
situations occurs:

1

The beneficiary forges
documents or submits
documents with false contents.

2

The beneficiary fails to deliver
goods maliciously, or delivers
goods with no value (which
we do not believe should
be interpreted as meaning
of zero value but, rather, so
inferior as to render them
useless to the buyer).

3

The beneficiary and the
applicant, or other third
party, conspires to present
fraudulent documents
without a genuine
underlying transaction.

4

Other circumstances that
involve L/C fraud.

Enforcement in China
Under Chinese law, there is no remedy
similar to an injunction under common law.
However, given the unique nature of L/Cs, the
Supreme People’s Court has formalised the
stop payment order as one of the remedies if
fraud is established and if the fraud may cause
irreparable damages to the affected party.
The applicant, the issuing bank or another
interested party might, if any circumstance
occurs as stipulated in Article 8 of these
provisions and if the circumstance might
cause irreparable damages to it, apply to the
People’s Court (which has jurisdiction over the
matter) for suspending payment under the L/C.
Once the People’s Court confirms the
existence of L/C fraud, it must suspend or
terminate the payment obligation under
the L/C unless any one of the following
situations exists:

1

The party nominated or authorised by the
issuing bank has made payment in good
faith pursuant to the instruction of the
issuing bank.

2

The issuing bank or the party nominated
or authorised by the issuing bank has
accepted (and purchased) the draft under
the L/C in good faith.

3
4

The confirming bank has performed its
payment obligation in good faith.
The negotiating bank has effected
negotiation in good faith.

To protect any innocent third party that wasn’t
a party to, and had no knowledge of, the L/C
fraud, Article 10 expressly sets out the situations
in which the court will not order suspension or
termination of L/C payments. Typical situations
include those in which payments have been
duly effected by the issuing bank, paying
bank, confirming bank and/or nominated bank
(including the negotiating
bank) in good faith.
So China is now one
of the few countries with
specific legislation in relation
to L/Cs and is therefore, to
some extent, a safer place
to rely on L/Cs than before.
There is always room for
King tak Fung,
improvement but trade
Partner, Hong Kong
with China, at least as far
+85 22 18 63 232
as L/Cs are concerned, is a
ktfung@eversheds.com
reasonably well-regulated
environment.
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Anglo-Chinese collaborations
and intellectual property

C

hina has built
up a reputation
for large scale,
relatively low cost
manufacturing
of products conceived and
designed elsewhere. Nigel
Stamp and Sian Lewis of
Eversheds LLP explains why
this is set to change.

Though there are
many reasons why
Western firms are
seeing increasing
investment from
Chinese companies, a
common factor is the
pursuit of innovation.
The Chinese
Government has
set up numerous
initiatives in recent
years to promote
more innovation in
China and move
toward higher value
manufacturing.
Chinese companies
have in turn been looking at how
to become more innovative. The
result has been
a large rise in
Chinese companies
looking to invest
in technology
rich enterprises
in countries
such as the UK
as a quick route
to competitive
advantage.
This is great
news for the UK
economy, but
British companies
should be mindful
of the value of their intellectual
property (IP) and ensure that they
do not unwittingly endanger their IP
when entering into collaborations.

types of IP. Under English law, in order to patent
an invention it is necessary to prove that it is new
and that it has not already been made public.
Once the structure of the collaboration
has been agreed make sure that you have
everything documented. Existing IP involved
should be identified and set out in the
documentation. Any licences of IP should be
properly drafted so it is clear where the IP can
be used, how long the licence is for, whether
it is transferable and whether a royalty will be
payable for the licence.
The documentation should address who will
own any improvements made to existing IP. It
is also advisable to make sure you agree and
set out who will own any new IP created as a
result of the collaboration.
Ownership of IP improvement made by
Chinese parties are often overlooked when
collaborations are set up. It is important to

Chinese law in respect of
improvements to IP is a key example
of why UK companies need to
think very carefully about how they
contribute to collaborations that may
result in IP being transferred to China

Nigel Stamp,
Partner, Hong Kong
+85 22 18 63 202
nigelstamp@eversheds.com

Sian Lewis,
Registered Foreign Lawyer,
Hong Kong
+85 22 18 63 205
sianlewis@eversheds.com

How to take advantage
Identifying and protecting your
company’s intellectual property
should be a priority from the start
of any potential collaboration.
Before any commercially sensitive
information, including know-how,
plans, inventions or methods, is
disclosed to a potential partner,
make sure you have a robust
confidentiality agreement in place.
Disclosing or publicising
certain confidential information
can not only lose you competitive
advantage. It could result in you
losing the right to protect certain

Nigel Stamp, Eversheds Hong Kong

address this issue at the outset as the position
under English and Chinese law is different.
Chinese law in respect of improvements
to IP is a key example of why UK companies
need to think very carefully about how they
contribute to collaborations that may result in
IP being transferred to China. Under Chinese
law improvements are owned by the party that
makes the improvements and contract terms
stating that improvements should be owned
by a foreign party will be unenforceable.
In addition Chinese law will not permit
restrictions on a Chinese party from making
improvements to technology that has been
licensed elsewhere.
The issues raised above are all factors to
consider before entering into a collaboration
with a Chinese company but there are ways
of addressing them with the help of an
experienced legal practitioner. Having a clear
plan with regards to IP from the start will avoid
problems down the line.

The Eversheds global industrial
engineering sector group

Precision engineered legal advice
Eversheds is a law firm that gives you more than legal expertise. You receive
expert advice combined with an in-depth knowledge of the industrial
engineering sector.
Our seamless worldwide service covers organisations in areas such as:
automation, hydraulics, connectors, seals, advanced engineering, process,
motion and flow control and diversified industrials. We understand your
issues and look out for your interests, wherever you are based.
The comprehensive range of products and services we offer is designed to
tackle the challenges you face on any project of any size. With clear costs
and real added value, this is a service engineered precisely to your needs.
Robin Johnson
+44 20 7919 4754
robinjohnson@eversheds.com

www.eversheds.com
©Eversheds LLP 2012. Eversheds LLP is a limited liability partnership.

