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Introduction 

s we approach the end of the current academic year, our team of 
education specialists have reviewed what has been going on of 

relevance to the higher education sector and put together a set of 
articles which I hope you will find informative. 

The impact of the coronavirus (COVID-19) pandemic 
on every aspect of society, including the education 
sector, has been undeniable, sudden and dramatic. 
With the ending of restrictions and with people 
being advised how to live with COVID-19, life is 
returning to something more akin to normal. But the 
ramifications continue to be felt. In this edition we 
look at an area which has been gradually getting 
more publicity and is likely to be a health issue for 
some time - the long-term effects of coronavirus 

(long COVID). What is it, is it a disability and how 
should institutions manage it? 

Another area which has been thrown into sharp 
focus as we emerge from the pandemic is that of 
blended working. So we look at the challenges for 
institutions that this gives rise to, including the 
equality considerations and the importance of 
formulating an appropriate policy for managing 
requests and conducting day-to-day management. 

Two of the areas where we are seeing increased 
employment tribunal claims relate to age 
discrimination and the menopause. In our article on 

the former we consider why claims of age 
discrimination have shot up recently (increasing 
530% in the space of one year) to become the most 
common claim of discrimination, what institutions 
can do to minimise the risk of claims and to increase 
recruitment and retention rates amongst older 
workers. 

It is only relatively recently that the importance of 
employers sensitively managing the effect of the 
menopause at work, and providing support to those 
experiencing it, has come to the fore.  

At the same time, the issue is being debated in the 
media, the House of Commons Women and 
Equalities Committee launched its menopause and 
the workplace inquiry and the number of  

employment tribunal cases where the menopause is 
mentioned in the claim form is increasing. We explain 
the law relevant to this area and what institutions 
should be doing, not just to comply with their legal 
duties but also to proactively support staff affected by 
the menopause. 

The increase in technology and digitalisation in society 
as a whole has not surprisingly been mirrored in the 
education sector. As well as bringing new methods of 
working and teaching, these developments also bring 

with them new challenges.  Specialists from our 
Litigation and Dispute Management and Privacy teams 
look at what institutions can do to best protect 
themselves from cyber-crime and data security 
breaches, as well as dealing with digital transformation 
disputes. 

Whilst online education partnerships pre-dated the 
pandemic and were already gaining traction in the 
education sector, the experience of the last two years 
has made institutions much more comfortable with the 
medium.  Such partnerships represent a huge 
opportunity for education providers to truly globalise 

learning along with ensuring a consistently high quality 
academic experience for students. However, institutions 
thinking of expanding into this area will need to have in 
mind the various legal considerations which online 
education partnerships give rise to. In this issue we 
highlight the main ones. 

Finally, after a rather tortuous journey through 
Parliament, the new Subsidy Control Act is now on the 
statute books and is expected to come into full force 
and effect (due to the need for supporting secondary 
legislation to be put in place) in Autumn 2022. We look 

at how the Act will impact on support for and by 
research organisations and educational establishments. 

Nicola 

 

A 



End of Term Report | Higher Education 

 

2 

Long COVID and how to manage it 
Is this the next stage of the pandemic? 

 

COVID-19  

The impact of the coronavirus (COVID-19) 
pandemic on every aspect of society has been 

undeniable, sudden and dramatic. However, 
with the ending of restrictions and with people 

being advised how to live with COVID, an area 
which has been gradually getting more 
publicity are the long-term effects of 
coronavirus (long COVID). 

According to the Office for National Statistics 
(ONS), an estimated 2 million people in the UK 
(3.1% of the population), reported experiencing 

long COVID in the four weeks up to 1 May 
2022. Of these 1.4 million said they had first 
had (or suspected they had) COVID at least 12 
weeks previously, while 42% (826,000) said it 
had been at least one year previously and 19% 
(376,000) at least two years previously. More 

than two-thirds of those with self-reported long 

COVID (71%, or 1.4 million people) said their 
symptoms adversely affected their day-to-day 
activities. A fifth (398,000 people) said their 
symptoms limited them a lot. 

Last year the TUC called for long COVID to be 
recognised as a disability and in March 2022 it 

was reported that the head of employment 
policy at the Equality and Human Rights 
Commission had suggested that organisations 
should treat their employees who have long 
COVID symptoms as if they have a disability 
for the purposes of the Equality Act 2010.  

However, on 9 May 2022 the EHRC clarified its 

position by issuing a statement on ‘long 

Covid’, disability and the Equality Act, 
referring to continuing discussions of the 
various symptoms related to Covid-19 that 
are often referred to as ‘long Covid’ and 
whether they would constitute a disability 
under the Equality Act. The EHRC said “we 

cannot say that all cases of ‘long Covid’ will 
fall under the definition of disability in the 
Equality Act.” 

 

So what is Long COVID? 

The NHS states that, for some people, COVID can cause 
symptoms that last weeks or months after the infection 

has gone and that this is sometimes called post-COVID-
19 syndrome or long COVID. 

It says that the period of time it takes to recover from 
COVID is different for everybody and that although 
many people feel better in a few days or weeks and 
most will make a full recovery within 12 weeks, for 
some people, symptoms can last longer. 

Furthermore, the chances of having long-term 
symptoms does not seem to be linked to how ill the 

person was when they first got COVID. It appears that 
those who had mild symptoms at first can still have 
long-term problems. 

According to the NHS, common long COVID symptoms 
include: 

– extreme tiredness (fatigue) 

– shortness of breath 

– chest pain or tightness 

– problems with memory and concentration ("brain 
fog") 

– difficulty sleeping (insomnia) 

– heart palpitations 

– dizziness 

– pins and needles 

– joint pain 

– depression and anxiety 

– tinnitus, earaches 

– feeling sick, diarrhoea, stomach aches, loss of 
appetite 

– a high temperature, cough, headaches, sore throat, 
changes to sense of smell or taste 

– rashes 
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What does this mean 

for employers? 

In one respect managing long COVID 

will give rise to the same issues as 
any health condition – especially one 
of uncertain duration – and may 
require the employer to apply its 
absence management policy and, 
potentially, its capability procedure.  

Where the employee is absent they 
will be entitled to pay in accordance 
with the employer’s sick pay 
scheme. Absences should be 

managed under the applicable 
absence management policy 
depending on whether they are 

short-term or long term absences. 
Because of the nature of long 
COVID, it could manifest itself in a 
series of short-term absences.  

This may require an employer to 
manage the absences differently to 
how it would deal with a series of 

unconnected absences, reflecting the 
fact that the absences arise from an 
underlying condition. The institution 
will also need to consider whether 
the employee might be disabled and, 

if so, the effect of that on how it 

deals with the situation (see below). 

Capability issues may be engaged, 
requiring the application of a 
capability procedure where the 
employee attends work but their 
performance is adversely affected by 
their symptoms. 

A feature of long COVID that may 
present a particular challenge for 
employers is that it is a relatively 
new and little-know condition. 

 Consequently, it may be more 
difficult for an employer to 

understand what the prognosis is for 

the employee (both in terms of how 
long the symptoms are likely to last 
and how severe they will be) and 
therefore what it can do to support 
the individual.  

Advice from occupational health or 

other medical professionals is likely 
to assist, but may not be conclusive. 

 

Is Long Covid a disability? 

As mentioned above, there have been calls for long COVID to 
categorised as a disability. However, very few medical conditions 
automatically qualify as a disability and it seems very likely, for 

the moment at least, that long COVID will not be added to that 
list.  

Therefore, employers must consider if an employee reporting 
long COVID symptoms meets the conditions for a disability as set 
out in the Equality Act 2010, namely that the person has a 
physical or mental impairment that has a long-term and 

substantial adverse effect on their ability to carry out normal 
day-to-day activities. 

At first sight the requirement for the effect of the impairment to 
be “substantial” might suggest that many cases of long COVID 
will not satisfy this. However, given that the definition of 
“substantial” is merely “more than minor or trivial” this in fact is 
unlikely to be a significant barrier to a finding of disability. In 

addition, even if an impairment ceases to have a substantial 
adverse effect on a person's ability to carry out day-to-day 
activities, it is to be treated as having that effect if that effect is 
likely to recur – see below for what “likely” means in this context.  

For this reason, in most cases of long COVID, the key factor in 
determining whether it is covered by the Equality Act 2010, is 
likely to be whether it satisfies the requirement of being “long-

term”. This means that the impairment has lasted for at least 12 
months, is likely to last for at least 12 months, or is likely to last 
for the rest of the life of the person affected. 

The guidance from the NHS is that most people will make a 
recovery within 12 weeks – suggesting that generally those with 
long COVID will not meet this “long-term” element of the test 

and therefore will not be disabled. On the other hand, according 
to the latest ONS figures, 791,000 people in the UK say that they 
are still affected by COVID more than 12 months after first 
displaying symptoms. 

There are two other important considerations when assessing 
whether a case of long-COVID will constitute a disability. Firstly, 
in most cases when an employer is considering whether an 

employee is disabled the individual will not have had their current 
impairment for more than 12 months. There is typically therefore 
an element of ‘crystal ball gazing’ for employers whenever 
deciding whether an impairment is likely to last for at least 12 

months. In this context “likely” means that it could well happen – 
which is not necessarily a high-threshold. Secondly, consecutive 
impairments can be aggregated for the purposes of determining 

the duration of an impairment, provided they are related. For 
example, someone suffering with extreme tiredness for eight 
months and then depression for four months would have a long 
term impairment provided the symptoms are related. 

So, whether an employee with long COVID is disabled for the 
purpose of the Equality Act will always depend on the particular 

circumstances of the case. Therefore, employers must be alive to 
this risk and always consider the potential application of the 
Equality Act when dealing with long-COVID cases. 
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If it is a disability, what does that mean? 

One of the key implications for institutions, where an 
employee is disabled, is the duty to make reasonable 
adjustments. 

This duty arises where a disabled person is placed at 
a substantial disadvantage by a provision, criterion or 
practice of the employer (this is construed widely and 
will include any formal or informal policies, rules, 
practices, arrangements or qualifications including 

one-off decisions and actions); a physical feature of 
the employer's premises; or the failure by the 
employer to provide an auxiliary aid. In addition, the 
employer has to know or ought reasonably to know 
that the individual is disabled and likely to be placed 
at a substantial disadvantage because of their 
disability – so medical evidence could be relevant 
here. 

The type of adjustments that may need to be 
considered by institutions in a case of long COVID will 
be very wide ranging. They are likely to include 
altering, or introducing some flexibility around, the 
employee’s hours of work or duties and/or their place 
of work. The ACAS guidance gives the following 
example: 

Some days, Bo has severe tiredness and body aches 
since having COVID-19. Their doctor has diagnosed 
long COVID. Bo is ready to come back to work but is 
worried that working full time will be hard. 

Bo's employer looks at the workload and is able to 
allocate some work to others in the team. This means 
they can offer Bo part-time hours to start their return 
to work. They put in a date to review the 
arrangement. 

Long COVID – advice for employers and employees 

If there is a dispute over whether the employer has 
failed to make a reasonable adjustment then it will be 
for an employment tribunal to decide whether a 
particular adjustment would have been reasonable in 
the circumstances. It will also be for the tribunal to 
decide if the employee meets the statutory definition 
of disability. 

Given the nature of long COVID cases, there is likely 
to be scope for an employer to contest disability and 
argue that the duty to make reasonable adjustments 
does not arise. However, in practice many employers 
will wish to put aside the question of whether an 
employee is disabled and instead focus on what 
adjustments they are seeking and whether they can 
be implemented. If reasonable adjustments are likely 
to improve the attendance and/or the performance of 
the employee then it is likely to be in the interests of 
the employer to do make them, irrespective of 
whether they are under a strict legal obligation to do 
so. 

Where an employee is disabled this may open up the 
possibility of other disability discrimination claims 
such as direct discrimination, discrimination arising 
from disability, harassment or victimisation. It may 
also give rise to indirect discrimination claims as 

as the ACAS guidance states that long COVID has been 
found to more severely affect older people, ethnic 
minorities and women (giving rise to the potential for age, 
race and sex discrimination claims, as well as disability). 

Nevertheless, we anticipate that the most likely of these 
claims to arise in a situation of long COVID will be 
discrimination arising from disability. Such a claim will 
occur where an employer treats an employee unfavourably 

because of something arising in consequence of their 
disability and the employer cannot show that the treatment 
is justified (ie a proportionate means of achieving a 
legitimate aim).  

Therefore, to take an extreme example, dismissing an 
individual because their attendance or performance was 
unsatisfactory would constitute unfavourable treatment 
and, assuming the absences/underperformance were as a 
result of long COVID, would fall within the first part of the 
definition (assuming the individual’s impairment(s) 
amounted to a disability).  It would then be up to the 
employer to show that such a step was justified. Note that 
taking any lesser action such as issuing a warning would 
also fall within the definition of unfavourable treatment. 

That does not mean, of course, that an institution cannot 

take action against an employee with long COVID, but it 
does mean that that the institution first of all needs to 
consider what it can do to help the individual improve 
attendance/performance. This is why claims of disability 
arising from discrimination are often coupled with a claim 
that there has been a failure to make reasonable 
adjustments. 

Indeed even the employee is not disabled, those with two 
years’ service will have the protection of the unfair 
dismissal legislation and the institution will need to take 
similar precautions before dismissing (if that point is 
reached) to ensure that it acts reasonably.  

In summary, there is still some uncertainty about long 
COVID and its implications. However, employers will be 
reassured by the fact that the legal issues presented by 

long COVID, and the steps they must take in response will 
be familiar to them. 

For more information, please contact: 

 

Chris Mordue 
Partner 

T: +44 113 200 4856 
M: +44 738 754 4154 
chrismordue@eversheds-

sutherland.com 

 

Matt Kelly 
Partner 

T: +44 1223 44 3865 
M: +44 746 876 7949 

matthewkelly@eversheds-
sutherland.com 
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Blended working: embracing the 

benefits and avoiding the pitfalls 

 

A review of working practices in HEIs in August 2021 conducted by the Association of University Directors of Estates 
(AUDE) found that 89% of HEIs intended to be operating some degree of blended (or ‘hybrid’) working practices by 
the end of 2022.  Certainly, anecdotal evidence indicates that many institutions are continuing to facilitate a mix of 
home and on-site working, following the  end of COVID lockdown restrictions.  This shift in working practices is 
consistent with the approach across the broader UK workforce, with a recent survey for the Chartered Institute of 
Management finding that more than 80% of managers surveyed  across the private, public and non-profit sectors 
had adopted hybrid working. 

This trend towards more remote and home working offers a range of possible benefits, including opportunities for 
HEIs to deliver financial efficiencies, improve environmental sustainability and rationalise estates resource.  
However, according to last year’s AUDE report, the single most important driver for blended working was staff and 
student health and well-being.  This certainly chimes with other recent evidence showing that a significant majority 
of public sector employees are more likely to stay in a job that allows remote working options. This suggests that the 
availability of blended working will form a key element of employers’ response to the ‘great resignation’ seen across 
the UK in recent months. 

What are the challenges? 

However, the implementation of blended working within 
the HE sector is not without its challenges, both 
operational and legal.  Institutions will need to ensure that 
there is clarity regarding the extent to which its employees 
are entitled to work remotely and that their contractual 
terms are aligned to this overarching policy.  Care must be 
taken to avoid inadvertently turning informal or ad-hoc 

arrangements into  contractual rights, for example through 
custom and practice or by verbal agreement.  

Institutions must also ensure they have in place the 
necessary management and supervisory structures to 
ensure they are discharging their duty of care to 
employees, and safeguarding their mental and physical 
health, during any periods of remote working.  Regular and 
targeted health and safety risk assessments will be key, as 
well as ensuring that employees have access to 
appropriate ergonomic and IT equipment.  

Institutions may not always have visibility of the location of 
their staff when working remotely. This can create 
additional considerations where employees are utilising 
flexibility to undertake work from overseas locations, 
including the possibility that local employment rights will 
apply which are different to those in the UK, cross-border 
data processing risks and, crucially, the potential for both 
the institution and the employee to incur additional tax 
liabilities. 

In addition, the alignment of remote working with student 
engagement will be key to minimising adverse impacts on 
the student experience.  As noted by Wonkhe in its recent 
Leaders of learning and teaching survey, by “unleashing” 
student and staff expectations of greater choice and 
flexibility in how learning and teaching happens, the 
pandemic raised challenges about how HEIs can integrate 
the student learning experience in a way that supports 
inclusion, wellbeing, and student engagement. Institutions 
will need to continue to address these challenges as 
blended working becomes an established part of the 
employment landscape. 

Policies 

You will doubtless have a flexible working policy, which 
tracks (more or less) the statutory regime. Do you also 
have a hybrid or remote working policy; if so, do the 
two dovetail properly or do they conflict or duplicate 
each other in an unhelpful way? If you do not have such 
a policy now is the time to look at one. 

Think carefully about your policy development. This 

issue runs right through, for example, staff 
development, performance management, succession 
planning. With widespread hybrid working, how do you 
maintain a cohesive culture? How do you bring on junior 
members of staff? How do you manage a failing 
probationer? Policies will need a thorough overhaul, if 
they are to be a help and not a hindrance, as you face 
these new challenges. 

Think also about how your policies will be used, day-to-
day. Having a clear and thoughtful policy, consistently 
applied, is good. But if consistent application becomes 
rigid, and neglects to think about the needs of the 
individual, it can become discriminatory.  

Managers will need to understand this, and be 
comfortable about making these sorts of judgements in 
each and every case, rather than simply relying on what 
they, or others, have done before in other cases. 
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Equality issues 

In addition, and importantly, the implementation 
and/or availability of home working arrangements 
will engage a range of equality law issues, including 

the following: 

– there may be individuals who have, or claim to 
have, a disability and who say that working 
wholly or mainly from home is a reasonable 
adjustment. In some cases, it may be. If you are 
doubtful, think about the ECHR list of factors 

which help determine if something is a 
reasonable adjustment. For example, will the 
arrangement disrupt teaching to an 
unacceptable degree? Possibly not large group 

teaching but what about workshops or labs?  

– a working mum may ask, by way of a formal 

flexible working request, to work from home a 
couple of days a week. Working through the 
statutory flexible working regime will not, by 
itself, extinguish risk, as the tests are different 
and arguably it is easier to say no under the 
flexible working legislation than to justify refusal 

in the case of a claim of indirect sex 
discrimination. 

– although less common, the worker could argue 
that the refusal discriminates against them in 
relation to other protected characteristics, such 
as age, race or religion/belief. Remember also 

the ability to claim associative discrimination, for 

example where the individual is requesting 
flexible working because their child is disabled. 

Whatever the reason (if there is one) for the request, 
the key issue to consider, putting it at its most basic, 
is why does this individual need to be on campus, 
and is there a work-around acceptable to everybody 

which means they don’t have to? If there isn’t, is the 
manager concerned prepared to defend that position 
if necessary? 

For more information, please contact: 

 

Rob Gray 
Partner 

T: +44 161 831 8275 

M: +44 792 088 9390 
robertgray@eversheds-sutherland.com 

 

 

Helen Mortlock 
Legal Director 

T: +44 29 2047 7450 
M: +44 776 830 2068 
helenmortlock@eversheds-

sutherland.com 
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Age discrimination – why are claims 

going through the roof and what can 

institutions do to ensure an age 

diverse workforce 
Statistics from the employment tribunal show that age discrimination claims rose from 2,434 claims in 

2019/20 to 15,336 in 2020/21 – a remarkable six-fold increase.  It is also the highest of all types of 

discrimination claim brought in this period and almost double the next highest, equal pay (for which there 
were 8,509 claims in 2020/21).  The third highest number of claims were for disability discrimination (of 
which 7,430 claims were brought). In fact, discrimination claims for most protected characteristics – 
including sex, disability and religion and belief – fell in 2020/21. Only race claims also increased, and that 
was only by a modest 5%. 

Also notable is the extent to which this increase is untypical of the number of age claims brought in the 

past.  For most years since 2007/08, when figures were first published in this way, age claims have 
numbered less than 5,000 and in the two years before 2020/21, they were at less than 3,000. 

What is causing this unprecedented surge in age discrimination complaints?   

There would seem to be a number of factors. 

The first concerns the recruitment and retention of older staff. According to research by the over 50’s 

digital community ‘Rest Less’, the number of over-50s losing their jobs is increasing.  They report a 48 
per cent increase in unemployment among the over-50s in the final three months of 2020 and a 79 per 

cent year-on-year rise from 2019 to 2020.  They also report a 195% increase in redundancies in over 50s 
in the period November 2020 to January 2021. 

Perhaps not surprisingly the pandemic has been identified as a critical driver in this. Rest Less, suggest 
that it has exacerbated age discrimination in both the workplace and the recruitment process and that 

older workers may have been harder hit by redundancies during and following the pandemic and that, 
once made redundant, older workers are more likely to drift into long-term unemployment than their 
younger counterparts.  The highest redundancy rate of any age group was the over 50’s, at 12.8 per 
1000 employees. 

Rest Less also suggest that this decline in the recruitment and retention of older workers’, combined with 
their need to continue working until they are able to access retirement benefits, is forcing more to revert 
to employment tribunal litigation to enforce their rights.  

This is a belief shared by other organisations, with the Centre for Ageing Better suggesting that “age is 
often the last unspoken and accepted form of discrimination in the workplace,” and urging employers to 
do more to remove biases from recruitment processes and create age-inclusive cultures.  They report 

that one third of over 50’s feel that their age disadvantages them in finding work (more than any other 
age group). 

Other evidence comes from a report released by Legal & General Retail Retirement and the Centre for 
Economics and Business Research in September 2021. This reveals the challenges faced by older workers 

in the job market, with over half of over 50s (52%) who have searched for work in the past five years 
believing that their age made employers less likely to hire them, and evidence of employer perceptions 
that older staff are ‘overqualified’, too close to ‘retirement age’ or more expensive. 

The Resolution Foundation makes similar findings.  It reports that large numbers of over 50s have left the 
workforce since the start of the pandemic – reversing gains made in previous years – with participation of 
this group across the workforce down by 1.2%, and for women in this age group down by 2.1%.  They 

suggest that this indicates that employers are not doing enough to recruit and retain older workers 
(again, forcing them to revert to tribunal litigation).
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Finally, a recent study undertaken by the ONS found that “(77%) of adults aged 50 to 59 years said they 
left their previous job sooner than expected compared with 57% of adults aged 60 years and over”. 

Whilst retirement was the highest reported reason for leaving, other reasons given included stress or 
mental health reasons and not feeling valued in their job. The ONS Study also found that 22% who had 

lost or left their job since the pandemic had experienced age discrimination when looking for paid work. 

Attitudes to ageism are also likely to be a factor in the increasing numbers of complaints of age 
discrimination. Whilst there is an increasing awareness of, and willingness to call-out, sexist or racist 
attitudes and language, instances of ageism have tended to meet less overt challenge.    In its recent 
Global Report on Ageism, the World Health Organization suggested that, “unlike other forms of 
discrimination, including sexism and racism, ageism is socially acceptable, strongly institutionalised, and 
largely undetected”.  

However, the rising number of age discrimination claims and an analysis of some of the most recent 
decisions may indicate a potential shift in this area, including around the use of age-discriminatory 
language. For example, several recent claims in the employment tribunal have been brought based on 
the use of age-discriminatory terminology. Many of those claims have seen employees successfully 
challenge the use of language to negatively describe older workers.  

Good examples can be found in two cases reported in February 2022. In Moore v Sean Pong Tyres 
Limited the claimant (who was in his early fifties) succeeded in claims of direct discrimination and 

harassment on grounds of both age and race - for which he was awarded just over £14,500. His age 
claims related to the fact that he was on several occasions referred to as old or too old to do his job. 

Another example is the decision in Cowie v Vesuvius plc. Here the claimant, a 58 year old Business Unit 
President of one of the four divisions of the company, succeeded with various claims including direct age 
discrimination and victimisation. Part of his claim was that he had been harassed by being described as 
“an old fossil who could not manage millennials”.
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So, why is this important for the HE sector? 

Firstly, evidence shows that older workers make up a very 
significant proportion of the higher education workforce.  
According to figures from HESA, staff aged 56 years and over 

make up around 16% of all academic roles across the UK HE 
sector, with staff aged 46 years and over making up over 
42% of the workforce.  The number of older staff in 
universities has been increasing year on year.  

It is certainly clear that HEIs are not immune to age claims.  
A review of the Justice.gov website shows a number of 
examples of age claims brought against universities over the 

last 12 months. These include: 

– a claim from a 58 year old fixed-term researcher who 
claimed that his employer’s decision not to offer him a 

permanent contract was age discriminatory 

– an older doctoral research trainee who claimed age 

discrimination arising from an institution’s requirement 
that she live on or near the campus when undertaking 
her studentship 

– three employees aged over 60 dismissed for redundancy 
who claimed that the application of the redundancy 
programme indirectly discriminated against older workers 

– a 74 year old academic job applicant who claimed he had 
been passed over for a post in favour of a younger 
candidate because of his age  

– a 58 year old senior manager who claimed that his 

employer’s decision to refuse him access to a VR scheme 
due to the resultant pension strain costs was indirect age 

discrimination.  

Secondly, HE institutions also have additional obligations 
under the public sector equality duty – in particular, the 
requirement to have due regard to the need to advance 
equality of opportunity. This will involve: 

– removing or minimising disadvantages suffered by 
employees due to their age  

– taking steps to meet the needs of older employees where 
these are different from the needs of other staff 

– encouraging greater participation of older employees in 

the workforce. 

Thirdly, HE institutions will be well aware of the many benefits 

that an age-diverse workplace brings to the university 
community. Older workers can enhance institutional depth 
and breadth of knowledge and skills, bring different 
perspectives and insights, and play a critical role in training 

and mentoring the next generation. As institutions face 
unprecedented challenges in recruiting and retaining staff, 
older workers are likely to represent a significant pool of 
valuable talent. 
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What can HEIs do to meet their Equality Act duties and minimise the risk of 

age claims, whilst increasing recruitment and retention rates amongst older 
workers? 

The recent ONS Study explored the factors that 

are likely to help attract and retain older workers.  
It identified the ability to work from home, 
flexible working hours and a job that fits around 
caring responsibilities as important. This echoes 
several other recent reports suggesting a shift 
away from workforce priorities for employees 
that may not always be purely financial. 

Institutions may want to review their flexible 
working policies, home working and related 
policies to ensure that they offer the flexibility 

that older workers may be seeking.  Now may be 
a good time to undertake this review as 
institutions look more broadly at their working 
models following the pandemic and seek to adapt 

to the new blended and hybrid working 
landscape. 

Some organisations are starting to put in place 
“returnship” programmes specifically aimed at 
recruiting workers who have previously moved 
out of the labour market, including following 

retirement. For example, Boeing runs a “Return 
Flight Programme” and companies such as 
Amazon, PepsiCo and Intel participate in “Path 
Forward” programmes. These programmes 
typically involve an element of training, career 

planning, and professional and skills 
development. Institutions may take advantage of 

the positive actions provisions of the Equality Act 
to implement similar schemes to target 
recruitment, retention and promotion of older 
staff, where they are under-represented in 
certain roles. 

Institutions may also use these types of flexible 
working arrangements to form part of a longer-

term non-compulsory retirement planning 
process.  This may help to give staff a feeling a 
greater control over their career, including 
allowing for phased retirement arrangements 
rather than the retirement ‘cliff edge’.  This in 
turn is likely to increase engagement and 

strengthen a culture of inclusiveness for this 

sector of the workforce. 

Institutions should also consider how they can 

change the culture of their organisation to help make 
them more ‘age-inclusive’.  This might involve 
reviewing EDI policies and procedures and staff 
training to ensure that the risk of the use of 
inappropriate age-related language or stereotypes is 
being addressed (including ensuring leaders are on-
board to model the right behaviours and that 

effective reporting and complaints procedures are in 
place).  It may also involve a review of benefits and 
support that is available to older workers, including 

through, for example, health and well-being 
initiatives and support for workers with long-term 
health conditions. 

Employers must also ensure they are taking 

appropriate steps to address their broader duties 
under the PSED.  This may include, for example, 
ensuring that any restructuring, redundancy or VR 
programme is fully equality impact assessed and 
that this includes consideration of the programme on 
staff in different age groups (with consideration 

given to adjusting the process to address any risks 
identified).   

An example of how some of these tools are being 
employed by many employers, including in the HE 
sector, to address a specific age-related issue for 

staff, is supporting workers going through the 
menopause. Measures here typically include 

reviewing processes and systems, rewards policy & 
training and culture and behaviour in order to create 
a menopause-friendly workplace.   

We regularly work with HEIs across the UK, and 
beyond, to help them address these and other EDI 
challenges.  Our HE employment law specialists are 
well versed in the legal, regulatory and sector 

specific challenges that institutions face when 
addressing equality issues and we can draw on a 
wealth of collective experience to help them 
overcome these challenges. 

 

For more information, please contact:  

 

Nicola Bennison 
Partner 

T: +44 115 931 7602 
M: +44 776 892 3459 
nicolabennison@eversheds-

sutherland.com   

Rob Gray 
Partner 

T: +44 161 831 8275 
M: +44 792 088 9390 

robertgray@eversheds-sutherland.com 
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Menopause and the workplace: 

what are the issues and how should 

institutions support their staff? 
The menopause is a natural part of ageing that usually occurs between 45 and 55 years of age, as a 
woman's oestrogen levels decline. It is, however, only relatively recently that the importance of 

employers sensitively managing the effect of the menopause at work, and providing support to those 
experiencing it, has come to the fore. At the same time the number of employment tribunal cases where 
menopause is mentioned in the claim form is increasing.. 

According to the NHS, in the UK, the average age for a woman to reach the menopause is 51. But around 
1 in 100 women experience the menopause before 40 years of age. Menopausal symptoms (which are 
wide ranging and can be severe) can begin months or even years before periods stop and last around 4 
years after the last period, although some women experience them for much longer. 

In May 2022, the Fawcett Society published its report Menopause and the Workplace based on survey 
data commissioned by Channel 4 of 4,014 UK women aged 45-55 who were experiencing (or had 
previously experienced) the perimenopause (the time between menstrual cycles beginning to change and 
the point at which periods stop) or the menopause. 

Amongst the key findings contained within 
the report are: 

– 44% of women said their ability to work had 

been affected - comprising 18% of women 

who said that their symptoms currently 
affected their ability to do their jobs, and 26% 
in the past 

– 61% said that they had lost motivation at 

work due to their symptoms 

– 52% said they had lost confidence 

– 26% of women who have been employed 
during the menopause had taken time of work 

due to their symptoms, but just 30% of them 
gave menopause as the main reason on their 
sick note  

– One in ten women who have been employed 
during the menopause have left work due to 

menopause symptoms - mapped on to the UK 
population that would represent an estimated 
333,000 women leaving their jobs due to the 

menopause - disabled women are affected 
more by menopause symptoms with 22% 
saying they had left a job due to menopause 

symptoms, compared to 9% of non-disabled 
women 

– 14% of women had reduced their hours at 
work, 14% had gone part-time, and 8% had 
not applied for promotion 

– Around eight out of ten women who had been 

employed during the menopause said their 
employer hadn’t taken any steps which are 
seen as being valuable when supporting 
menopausal women in the workplace 
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What kind of protection is there for 
women impacted by menopause at 
the moment? 

There is no legislation that specifically covers the 
menopause, although were an employer to dismiss 
an employee for reasons connected with the 
menopause then there would be the possibility of 
an unfair dismissal claim provided the individual 

has two years’ service. However, of greater 
relevance is the ability to bring a claim of 
discrimination. Menopause is not (at least not yet 
anyway) itself a protected characteristic but it 
clearly could form the basis of a claim on grounds 
of age, sex or disability. 

There are also obligations under Health and Safety 
legislation. For example, under section 2 of the 
Health and Safety at Work Act 1974, an employer 
must, so far as is reasonably practical, ensure the 
health, safety and welfare of all of its employees. A 
failure to do so is a criminal offence. The 
Workplace (Health, Safety and Welfare) 

Regulations 1992 place a duty on employers to 
make workplaces suitable for those working in 
them, including in relation to physical working 
conditions in the workplace and welfare provisions 
- the ACAS guide on menopause at work suggests 
that for staff affected by the menopause this 
includes: 

– ensuring menopause symptoms are not made 

worse by the workplace or its work practices 

– making changes to help staff manage their 
symptoms when doing their job 

There is also an obligation under the Management 
of Health and Safety at Work Regulations 1999 for 
employers to undertake a suitable and sufficient 
assessment of workplace risks and to take action 
to prevent exposure to risk. The ACAS guidance 
states that for the menopause, a risk assessment 
could include: 

– the temperature and ventilation of the 
workplace 

– the material and the fit of the organisation's 

uniform, if there is one, and whether it might 
make staff going through the menopause feel 

too hot or cause discomfort 

– whether there's somewhere suitable for staff 
to rest if needed, for example a quiet room 

– whether toilet facilities are easily accessible 

– whether cold drinking water is available 

– whether managers and supervisors have been 
trained on health and safety issues relating to 
the menopause 
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What cases have there been where the claimant has argued they have been 
badly treated because of the menopause? 

The first reported case was actually in 2012 where an employment tribunal held that dismissal of a 

under-performing female employee, who had indicated that problems associated with the menopause 
were adversely impacting her capability, amounted to unfair dismissal and  sexual discrimination. This 
was on the basis that the employer had failed to take the menopause seriously as an underlying health 
condition and failed to follow the normally expected procedure of referring her for medical investigation 
to establish whether there was a link between the menopause and the problems experienced, and the 
likely prognosis. On the evidence, the tribunal concluded that the employer would not have adopted that 

approach with a non-female related condition or with a hypothetical male comparator. 

Most of the reported cases, however, are have been within the last three years. For example, in 
December 2019 an employment tribunal upheld a claim for age and sex discrimination where it found 
that the employee had been subjected to harassment and abuse by her manager based on her being a 
female going through the menopause. 

In a case heard in August 2020, the question of whether the claimant was disabled within the definition 
of the Equality Act was considered. In the case the employer conceded that the individual had an 

impairment on the basis that her menopausal symptoms caused some anxiety and concentration issues, 
that both conditions had an adverse effect on her normal day-to-day activities and accepted that both 
conditions were long term at the relevant time. 

The issue for the tribunal to determine was whether the effect of these conditions on the individual’s 
normal day-to-day activities was substantial. It concluded that the effect was indeed substantial, as the 
range of her daily activities and her ability to undertake them when she would wish, with the rhythm and 
frequency she once did, was markedly affected – this included her sleep being greatly disturbed; walking 

and any physical activity was much more laboured with the result that she avoided such activities when it 
was warm, reduced the amount of such activities she undertook and needed to rest if she undertook 
physical activity; she was distracted from conversations and tasks; her use of the computer was slower 
as a result of her difficulty concentrating and her difficulty remembering how to use certain software 
packages and because of her anxiety; her ability to read or write at a reasonable pace was similarly 
affected and her weekend activities were greatly reduced by the fact that she needed a great deal of 

sleep to recover from the working week. 

Last year we saw another case on the question of whether menopausal symptoms were covered by the 
definition of disability.  Although the case did not say anything new, it was notable as being the first 
reported case on this topic going to the Employment Appeal Tribunal. The employee had resigned and 
brought claims (including for disability discrimination) with regard to how she had been treated in relation 
to her menopausal symptoms. She had suffered from the physical, mental and psychological effects of 
the menopause for two years, including insomnia (causing fatigue and tiredness), light-headedness, 

confusion, stress, depression, anxiety, palpitations, memory loss, migraines and hot flushes. These had 
had a negative impact on her life to the extent that she had struggled physically and mentally to cope. 
Her GP had prescribed hormone replacement therapy and she was under the care of a consultant at a 
specialist menopause clinic. The tribunal concluded that she was not disabled. But on appeal, the EAT 
held that the tribunal erred in law in holding that she was not a disabled person at the relevant time and 
the matter was remitted to a different tribunal to reconsider. 

Finally, it should not be overlooked that failing to deal sensitively and appropriately with an individual 

passing through the menopause could give rise to a claim of harassment - earlier this year an 
employment tribunal decided that that an employee had been harassed on grounds of sex as her 
employer had invaded her privacy, by broaching a highly sensitive topic for her and acting tactlessly in 
directly asking her whether she was menopausal and victimised her after she complained about it. 
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Are there any changes to the law on the horizon? 

The House of Commons Women and Equalities Committee launched its menopause and the workplace 
inquiry on 23 July 2021 with a deadline of 17 September 2021 for written responses to the call for 
evidence. This was followed by the hearing of oral evidence from a number of witnesses which concluded 

om 16 March 2022. We are awaiting the outcome of the inquiry – but amongst the questions asked in the 
terms of reference were:  

– how well does current legislation protect women from discrimination in the workplace associated with 
the menopause? 

– should current legislation be amended? 

– what further legislation is required to enable employers to put in place a workplace menopause policy 
to protect people going through the menopause whilst at work? 

Suggestions made by those giving evidence to the inquiry included: 

– making menopause a protected characteristic 

– the enactment of the combined discrimination provisions in section 14 of the Equality A 2010, on the 

basis that for most (although not all) individuals the menopause involves a combination of the dual 
characteristics of sex and age 

– categorising menopause as a deemed disability 

So there may be changes to the law in due course but it seems inevitable that irrespective of that the 
spotlight on this area is likely to continue. 
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How should an institution support staff? 

The Fawcett report identified the following steps as 
being valuable when supporting menopausal 
women in the workplace:  

– sharing information about the menopause with 
staff e.g. via intranet or notice board  

– providing a support network for menopausal 
women  

– having senior leaders making statements 

about the menopause to raise awareness  

– introducing a menopause training or a briefing 
session for managers/all staff  

– have a designated person staff can speak to 

about the menopause  

– having and keeping up to date a policy for 
staff to take time off for menopause reasons 

Although around 8 in 10 women surveyed by the 
report said that their employer had not taken any 
of these actions, where they had done so the 

majority felt that these steps were helpful. 

The ACAS guide also recommends similar steps to 
support staff through the menopause, such as 
training managers, carrying out health and safety 
checks, developing a menopause policy and having 
menopause and wellbeing champions. Although it 

would be possible to include menopause as part of 

a more wide-ranging existing policy, having a 
policy specifically devised for the menopause can 
help everyone in the organisation understand, 
what the menopause is and how it can affect 
people, how it affects everyone differently and 
what support is available to staff affected by it. 

Where the institution does have a separate 
menopause policy it should, however, remember to 
review other relevant policies (such as those on 
diversity and inclusion, flexible working, absence 
management and sickness reporting) to make sure 
they cover any links with the menopause. 

In relation to training, the recommendation is that 
this is provided to all managers, supervisors and 
team leaders to make sure they understand how 

the law relates to the menopause; how to talk with 
and encourage staff to raise any menopause 
concerns; how different stages and types of 
menopause can affect staff; what support and 
workplace changes are available to staff; how to 
deal with menopause issues sensitively and fairly 
and how gender identity links to the menopause 

and why it's important 

Institutions also need to consider what they can do 
to help support a member of staff experiencing 

symptoms. Where the individual is disabled the 
duty to make reasonable adjustments will arise 
which could include one, some or all of the 
following: 

– being flexible where possible over start and 
finish times to help staff manage their 
symptoms 

– allowing them to take breaks when needed 

– providing a private area where they can rest to 
help manage their symptoms 

– allowing them to work from home when 
practical 

– allowing them time off if they cannot carry on 

working that day 

– changing certain duties in their role 

– where appropriate, letting the person have 
control over their working environment, for 

example having a desk next to a window that 
opens or providing them with a fan 

However, rather than only consider such changes if 
the institution is satisfied the individual is in fact 
disabled, a sensible approach (and one which in 
our experience most institutions do anyway) is to 
make such changes (or others which the individual 

suggest) where that is practical, irrespective of 
whether they may be disabled or not. 

For more information, please contact: 

 

Nicola Bennison 
Partner 

T: +44 115 931 7602 
M: +44 776 892 3459   

nicolabennison@eversheds-
sutherland.com   

Helen Mortlock 
Legal Director 

T: +44 29 2047 7450 
M: +44 776 830 2068 

helenmortlock@eversheds-
sutherland.com 
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Global tech and digitalisation – issues 

for the education sector 
The increase in technology and digitalisation in society as a whole has not surprisingly been mirrored in 
the education sector. As well as bringing new methods of working and teaching, these developments also 
bring with them new challenges.  In this article we look at what institutions can do to best protect 

themselves from cyber-crime and data security breaches, as well as dealing with digital transformation 
disputes. 

Data disputes 

There is a well-publicised increase in education institutions becoming victims of cyber incidents and data 

breaches.  The fall-out can be significant, including (regulatory action aside) hard costs around response, 

investigation and remediation; significant operational disruption; individual claims by impacted current 
and/or former staff and students; the prospect of group litigation; as well as the risk of significant and 
lasting reputational damage and loss of trust.      

We have prepared a simple check-list of some of the key actions that should be considered now to help 
prepare and reduce the risk of such incidents occurring.    

Sound, proactive data privacy and cyber security strategies are built on a holistic approach involving 
senior stakeholders, legal, data privacy and IT functions. The key, non-exhaustive points below need to 

be addressed in that way, through collective and co-ordinated planning and action. Assess the current 
position, but anticipate the IT route-map / digital transformation strategy. 

If not already done so as part of GDPR readiness and compliance assessments, you should map personal 
data and confidential information flows and storage, including those processed and held by third party 
providers, and especially sensitive personal data, commercially sensitive information, and intellectual 
property. This is the foundation for your other compliance work and a strong foundation is important in 

addressing almost all other areas.  We recommend focussing on dual streams of compliance work – day-

to-day and crisis management. 

Day-to-day 
Compliance and 

Resilience 

– Using the information acquired above (and/or already known), this needs 
to be measured against the data protection principles to create policies 
and procedures that align internal practices with those requirements. 
Collection, retention, individual rights management, data minimisation 
(and indeed general day to day compliance) all stem from internal 

procedures.  

– Review what obligations, standards and limitations your third party 
provider contracts contain as regards data privacy, security and 
notification, especially your providers of IT products and services. Assess 
whether those obligations and standards are adequate (on paper). 

Undertake selective audits to test whether they are implemented (in 
practice). Adequacy not only means addressing Article 28, but more 

broadly should mean providing appropriate commercial and legal 
protection to your institution. 

– Are there any known actual or potential system vulnerabilities that need 
to be patched now and assess whether your support, maintenance and 

patch programme is adequate and up to date.  Consider system and 
threat monitoring, testing and assessment tools. 

– Students and staff should receive regular data privacy and cyber security 
training, including inductions and refreshers. In addition, consider 
physical/practical data security controls that are in place or need to be 
implemented, not just technological ones. Most breaches arise from 

human error, organisational security including staff and student 
education is crucial. 
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Crisis 
Management 

– Be sure to also consider what you have in place to protect you when 
things do go wrong. Review the adequacy of your data security incident 
response plan and regularly test it. Have it written down on paper and 
update it when things don’t work so that they run more smoothly in 
future. Standard disaster recovery or business continuity plans will 

unlikely deal with data security incidents in an adequate way.  

– Consider the adequacy of your insurance position should a data security 
incident arise. 

– Consider the adequacy of your budget. Under-funding in relation to data 
privacy and security is a common theme. It is very unlikely meaningful 

compliance work would cost more than the financial loss or indeed 
damage to reputation that can accompany a major breach. Stakeholder 
engagement is crucial. 

Digital transformation disputes  

All education institutions are on a digital transformation journey, accelerated by COVID-19. Digital 

transformation offers numerous benefits, but there are also risks to be considered. COVID-19 has led to 
customers in all sectors seeking to cut costs where possible, reacting to radically changed and uncertain 
internal requirements and demands, and/or needing to terminate. In addition, meeting their contractual 
dependencies and payment obligations have also come under pressure.    

Institutions can find themselves in difficult positions - disputes are occurring and there is more 
immediacy for action. Institutions must look to the full range of legal and commercial options available to 
them. Through careful positioning, persuasion and negotiation, some mutually beneficial solutions can be 

found.  

The rapid deployment of operational changes that all institutions have been making are leading to greater 
risks in other areas too, such as software licence non-compliance and data security breaches.  As to data 
security, please see above. As to software licensing, an internal audit should be done, in co-ordination 
with legal, IT, and procurement, to ensure that with the changes made recently, and to be made through 

the institution’s IT route map over the coming months, there remains a position of licence compliance. 

Licensors undertaking their own audits is not the time to find out. Proactivity is the key to discovering 
and resolving such issues.  

For more information please contact: 

 

James Hyde 
Partner 

T: +44 113 200 4066 
M: +44 796 965 3306 
jameshyde@eversheds-

sutherland.com   

Dave Hughes 
Partner 

T: +44 1223 44 3642 
M: +44 782 793 6225 
davidlhughes@eversheds-

sutherland.com 

 

Matthew Chapman 
Principal Associate 

T: +44 113 200 4237 
M: +44 739 325 4319 
matthewchapman@eversheds-
sutherland.com   

Zach Ward 

Associate 

T: +44 113 200 4788 
M: +44 758 588 7228 
zachward@eversheds-sutherland.com 
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Online education partnerships 

Why are institutions entering into 
online education partnerships? 

Online education partnerships represent a huge 
opportunity for education providers to truly 
globalise learning along with ensuring a 
consistently high quality academic experience for 
students. Whilst online education partnerships pre-
dated the pandemic and were already gaining 

traction in the education sector, the experience of 
the last two years has made institutions much 

more comfortable with the medium.   

Online education partnerships are based on the 
provision of sophisticated and interactive online 
learning platforms for students to complete their 
studies on an entirely remote basis. These 

partnerships differ from a services agreement with 
an IT platform provider by offering student 
recruitment, admissions and engagement services, 
thereby allowing a provider to focus on the 
development of academic content and quality.  

Undoubtedly, the global impact of COVID-19 on 

the delivery of face to face education has led to an 
increase in the interest in online education 
partnerships. This interest is particularly in relation 

to the delivery of postgraduate courses, where 
online education can enable students to more 
easily juggle the demands of work and studying.   

Legal considerations - online 

education partnerships  

As with any partnership or joint venture, proper 
due diligence should be undertaken by an 

education provider in relation to the status and 
financial standing of the online education provider 
before entering into a partnership. At the outset, 
consideration should be given as to whether a 
parent company guarantee should be requested 
(as may be the case for a new provider) and what 
other requirements stakeholders within the 

institution may request.  

Term and exclusivity 

Due to the up-front investment typically required 
for online education (for the IT provider, the 
provision of the IT platform and for the education 

provider, the development of the academic 
content) these partnerships are typically medium 
term arrangements. It will therefore be crucial to 
agree the term of the partnership and, at its most 
simple, whether the term is for a fixed period or 
automatically renews until termination. 

The medium term nature of online education 
partnerships means that the exclusivity (or not) of 
the agreement is likely to be important to both 
parties. The question of what exceptions there 
should be to either party’s exclusivity and any 

rights of first refusal on the provision of new online 
programmes will need to be negotiated by the 
parties.  

Employees and TUPE 

There will inevitably be HR considerations for an 

education institution in relation to the delivery of  
online education. It is fairly typical that existing 
staff are asked to develop and deliver academic 
content for the online programmes, rather than 
new staff being recruited for this purpose. This has 
the potential to engage a range of employment 

issues including, for example, the potential impact 
on workload and work-planning, opportunities for 
implementing alternative working models 
(including homeworking) and varying work 
patterns/teaching timetables, and staff training and 
development. These operational considerations 
may, in turn, give rise to legal issues such as the 

scope of existing employment contracts and their 
ability to accommodate changes in working 

methods and the potential for challenges under 
equality law.   

Consideration should also be given to the potential 
application of TUPE (the Transfer of Undertakings 
(Protection of Employment) Regulations 2006) on 

the expiry or termination of the online education 
agreement or when replacing an existing on-line 
provider with a new provider. To help mitigate this 
risk institutions may wish to consider the inclusion 
of appropriate indemnities in any partnership 
agreement. 

Branding and intellectual property 
rights  

As the online provider will need the right to use the 

institution’s logo and name in its programme 

marketing materials and advertising, the use and 
corresponding limitations on use will need to be 
agreed by the parties. Equally, the ownership of 
intellectual property rights subsisting in or relating 
to educational materials that are developed by the 
parties during the term will need to be negotiated. 

The intellectual property rights of individual 
academic staff may also need to be considered, 
where they have generated content. 
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Termination  

There will inevitably be a discussion between the 
parties as to when and how the partnership 
agreement can be terminated and by whom. 

Generally, agreements will provide for a right to 
terminate for breach, but the nature of the breach 
will need to negotiated by the parties. For 
example, is termination permitted for any breach 
or just for material, non-remedied or persistent 
breaches?  

We have seen a recent increase in the number of 

requests for rights to terminate for insolvency and 
for a change of control of the provider. From the 
institution’s perspective, the right to terminate if a 

provider’s acts or omission have (or may have) an 
adverse impact on its reputation is also important.   

Run-off 

Run-off arrangements to cover the period during 
which online education programmes continue to be 
operated despite termination notices having been 
served by a party, are of increasing interest for 
parties due to the impact of COVID-19. A 
provider’s obligations and responsibilities in such 

circumstances should be set out clearly in writing 
and will generally include, as a minimum, the 
ceasing of marketing and enrolling of students.  

Provision will also need to be made for the 
appointment of an alternative provider in the event 

that the existing provider is unable to fulfil their 

run-off obligations. In such circumstances, 
enabling students to complete their studies with 
minimum disruption is fundamental.  

For more information contact: 

 

Mark Taylor 
Partner 

T: +44 121 232 1051 
M: +44 771 776 8430 

marktaylor@eversheds-
sutherland.com 

 

 

Rob Gray 
Partner 

T: +44 161 831 8275 
M: +44 792 088 9390 
robertgray@eversheds-

sutherland.com 
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The new Subsidy Control Act: what 

does the future hold for research 

organisations and the education sector 

fter a rather tortuous journey through Parliament, the new Subsidy 
Control Act (“the Act”) is now on the statute books and is expected to 

come into full force and effect (due to the need for supporting 
secondary legislation to be put in place) in Autumn 2022. During its 

transition through the House of Lords, various amendments were tabled that 
have been accepted in full by the Government.  

So how will the Act impact on support for and by research organisations (“ROs”) and educational 

establishments (the latter within the umbrella of the State education system rather than privately 
operated). These were generally regarded as operating outside of the ambit of the State aid rules based 
on the predominate activities of such entities being deemed by the European Commission (“EC”) to be 
non-economic and thus such entities were not deemed to be undertakings (with a benefit to an 
undertaking being a necessary element for a State aid), so has anything fundamentally changed with the 
Act. 

Definition of a subsidy under the Act 

Under the Act, a subsidy is defined as follows:  

financial assistance which— 

– is given, directly or indirectly, from public resources by a public authority, 

– confers an economic advantage on one or more enterprises, 

– is specific, that is, is such that it benefits one or more enterprises over one or more other enterprises 
with respect to the production of goods or the provision of services, and 

– has, or is capable of having, an effect on— 

– competition or investment within the United Kingdom, 

– (trade between the United Kingdom and a country or territory outside the United Kingdom, or 

– investment as between the United Kingdom and a country or territory outside the United 
Kingdom. 

Central to this definition (and thus to the presence of a subsidy) is the term “enterprise”, with only 
entities that amount to an “enterprise” being capable of receipt of a subsidy. 

This term is, in theory, defined very widely and is stated (at Section 7 of the Act) to be simply - a person 
who is engaged in an economic activity that entails offering goods or services on a market, to the extent 
that the person is engaged in such an activity, or a group of persons under common ownership or 
common control which is engaged in an economic activity that entails offering goods or services on a 
market, to the extent that the group is engaged in such an activity. 

At first blush this could be seen to cover research activities and potentially education (as these are 
undertaken by market operators) and thus ROs/educational establishments in the absence of a specific 
carve out, of which there is none currently, which would be a very worrying development 

A 
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The provisions of Section 7 of the Act, however, go on to state that - 
“For the purposes of this section, an activity is not to be regarded as 

an economic activity if or to the extent that it is carried out for a 
purpose that is not economic”.  

This seems to be rather circular, but (in the absence of clear 
guidance, which is lacking at the moment) it could be argued to be 

akin to the reference made in the State aid R&D&I Guidelines to the 
activities of ROs which is as follows: 

“The Commission considers that the following activities are generally 
of a non-economic character:  

– primary activities of research organisations and research 
infrastructures, in particular:  

– education for more and better skilled human resources. In 
line with case-law and decisional practice of the Commission, 
and as explained in the Notice on the notion of state aid and 

the SGEI Communication public education organised within 
the national educational system, predominantly or entirely 
funded by the State and supervised by the State is 

considered as a non-economic activity;  

– independent R&D for more knowledge and better 
understanding, including collaborative R&D where the 
research organisation or research infrastructure engages in 
effective collaboration;  

– wide dissemination of research results on a non-exclusive 
and non-discriminatory basis, for example through teaching, 
open-access databases, open publications or open software.   

– knowledge transfer activities, where they are conducted either by 
the research organisation or research infrastructure (including 

their departments or subsidiaries) or jointly with, or on behalf of 
other such entities, and where all profits from those activities are 

reinvested in the primary activities of the research organisation 
or research infrastructure. The non-economic nature of those 
activities is not prejudiced by contracting the provision of 
corresponding services to third parties by way of open tenders.” 

Such activities would be economic if undertaken by private sector 

entities, but not in the eyes of the EC where they are undertaken by 
an RO/certain educational establishments. In effect, under the State 
aid rules, ROs’/certain educational establishments’ activities were not 
to be regarded as an economic activity if, or to the extent that, they 
were carried out for a purpose that is not economic (i.e. in relation to 
their core non-economic related functions). 

Our view is that in the absence of any express guidance to the 
contrary, the Section 7 (2) reference in the Act to “an activity is not 
to be regarded as an economic activity if or to the extent that it is 

carried out for a purpose that is not economic” would logically cover 
core RO and educational establishment (if within the state education 
umbrella) functions. It would seem to us to be inconceivable to have 
a position whereby the UK actively disadvantages UK ROs and 

educational establishments as against their European counterparts.  

As such our view is that, under the Act, ROs and educational 
establishments will not be deemed to amount enterprises in terms of 
their core functions (as was the case under the State aid rules).  

Of course, as per the State aid rules, economic activities outside of 
those core functions would have the potential to raise subsidy control 
issues. 
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What about ancillary economic activity? 

Under the State aid rules reference was made (in terms of RO activities) to the following:  

“Where the research organisation or research infrastructure is used almost exclusively for a non-
economic activity, its funding may fall outside state aid rules in its entirety, provided that the economic 

use remains purely ancillary, that is to say corresponds to an activity which is directly  
related to and necessary for the operation of the research organisation or research infrastructure or 
intrinsically linked to its main non-economic use, and which is limited in scope. For the purposes of this 
framework, the Commission will consider this to be the case where the economic activities consume 
exactly the same inputs (such as material, equipment, labour and fixed capital) as the non-economic 
activities and the capacity allocated each year to such economic activities does not exceed 20 % of the 
relevant entity's overall annual capacity.” 

No mention is made in the Act (or any guidance issued to date) to ancillary economic activity (a very 
useful element of the State aid rules), but again based on the EC wording above it would be logical (in 
the absence of guidance to the contrary) to operate on the assumption that such activities (if purely 
ancillary in nature) would under the Act be regarded as being covered by the statement in Section 7(2) of 

the Act (see above). 

On this basis, we would argue that the position regarding ancillary economic activity will remain broadly 
the same, with the potential even for a more relaxed view to be taken in terms of the relevant levels of 

activity. Expressly guidance to this effect in terms of the Act would be very welcome to provide clarity. 

What about interaction by ROs and educational establishments with the 
private sector (i.e. collaborative research and contract research)?  

Clearly private sector entities that ROs and educational establishments deal with (be it collaboratively or 
on a services provision basis) will be enterprises and thus can be a recipient of a subsidy. As such a 
subsidy to such enterprises could be provided by an RO/educational establishment (subject to the 
relevant resources deployed equating to public resources). 

If any such interaction (involving resources directly or indirectly from the State) cannot be shown to be 
on fully commercial terms (such that it is on terms that are no more favourable to the enterprise than the 

terms that might reasonably have been expected to have been available on the market to the enterprise) 

then it would raise subsidy control issues and any such subsidy need to comply with the “Principles” 
which underpin the Act. This would generally require a detailed analysis as against the principles to 
mitigate the risk of challenge and of any such challenge being successful. 

The UK Government has, within the Act, sought to adopt a mechanism (similar to the State aid Block 
Exemptions) called Streamlined Routes. These Streamlined Routes operate on a basis whereby any 
measure that complies in full with the routes terms is automatically deemed to be consistent with the 

Principles (and thus needs no further assessment). In effect it creates a safe harbour from challenge in 
respect of certain measures.  

Only a couple of draft Streamlined Route have been issued to date, but one of them relates to R&D&I, 
with that route operating in terms of 4 distinct categories (R&D&I Projects, Research infrastructure and 
process improvements. Business Development Services for R&D&I and Fundamental Research).  

Support in terms of each category is subject to meeting certain general conditions and also specific 
category conditions. Akin to the position under the General Block Exemption Regulation (“GBER”), these 

general conditions link in to eligibility of costs, eligibility of enterprises, whereas the specific category 
conditions relate to project eligibility and applicable caps on the level of subsidies in terms of their total 
amount and as a percentage of such eligible costs. 

Details of the caps are yet to be published and it will be interesting to see how these mirror/diverge from 
those applicable under the EU State aid rules, but it would seem to us to be odd if they were to be more 
restrictive that the R&D&I provisions in the GBER. 

Interesting no mention is made in the R&D&I Streamlined Route to ROs (including the position in terms 

of collaborative R&D&I with the private sector) and it could be argued that this is a positive as it suggests 
no need for them to be referred to (i.e. as they are not viewed as enterprises). 
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Our view is that ROs/educational establishments would (in the context of collaborative R&D&I projects) 
not be an enterprise, but would need to consider the nature of their input into any engagement with the 

private sector in terms of granting a subsidy on the following basis: 

– Are the terms of the interaction fully commercial in nature? If yes no subsidy is present. If no then 
either:  

– apply the quantified subsidy in line with the Streamlined Route or exemption; or 

– assess the subsidy as against the Principles and only apply it if are satisfied its grant would be 
consistent with them. 

Have the Lord’s amendments made any difference? 

The Lord tabled over 50 amendments to the original draft bill which came up from the Commons and 
(surprisingly) the Government accepted (without any push back) all of them.  

In terms of RO and educational establishments, the key change wrought by the Lord’s amendments was 
to the transparency requirements. Previously only subsidies in excess of  £500,000 and, in the case of 

compensation for Services of Public Economic Interest (“SPEIs”), £14,5 million (in the case of 
compensation payable linked to such SPEIs) needed to be published on the official database. It is now a 

requirement for any subsidy over £100,000 to be published on the official database. This includes support 
that is covered by the so called Minimum Financial Assistance Exemptions (at £315,000 for standard 
subsidies and £750,000 in terms of those that relate to SPEIs and akin to de minimis under the State aid 
rules) and this means that where RO and educational establishments are administering subsidies (with 
the benefit at the downstream level i.e. to SMEs) even if such subsidies generally operate outside of the 
ambit of the Act (due to the MFA Exemption) details still need to be published on the database. We are 
still awaiting exactly as to what details would need to be published in such instances, with this to be set 

out secondary legislation yet to be published.  

It remains very much a case of watch this space, particularly as the exact details of R&D&I streamlined 
Route needing to be flesh out, but the signs are that ROs and educational establishments will not be 
actively worse off under the new regime. 
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