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We are delighted you are able to join us for 
the third in our series of Asset Management 
and Funds seminars of 2019. Today we have 
an Asian theme.

Dawn Ho, from the Monetary Authority of 
Singapore, will discuss Singapore’s new 
Variable Capital Company with Cat Kellas.  
Helen Wang, from our Hong Kong office 
will be talking to us about choosing your 
Asian hub for asset management - a Hong 
Kong perspective.  Andrew Henderson will 
be closing the seminar with a look at the 
proposals to extend the UK dormant assets 
regime from bank accounts to a broader 
range of financial services.

Welcome
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As a global top 15 law practice, Eversheds 
Sutherland provides legal advice and solutions to 
a global client base ranging from small and mid-
sized businesses to the largest multinationals. We 
have 68 offices across 34 jurisdictions in Africa, 
Asia, Europe, the Middle East and the US with 11 
offices in the UK.
 
Our clients in the financial institutions sector 
benefit from a multi-disciplinary team offering 
commercial advice combined with in-
depth insights into key legal and regulatory 
developments impacting the sector. More than 
400 legal advisors and regulatory compliance 
consultants operating across multiple jurisdictions 
include former regulators from the PRA and FCA 
who have significant front-line experience.
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About Eversheds 
Sutherland

The Senior Managers and Certification Regime
The Eversheds Sutherland Toolkit can help you find your 
way through SMCR, by scanning here please access our 
SMCR hub where you can sign up for your free demo.

Financial services regulatory updates
Our Financial Services team issues regular briefings on
matters of interest to the asset management and funds
industry, as well as longer articles and occasional papers.

Payment matters
This popular briefing rounds up payments news and
updates from the UK, Europe and beyond.

We provide regular and ad-hoc legal, regulatory and industry updates on key issues affecting financial institutions, including:

Digital financial services and fintech
Our digital financial services and fintech programme delivers 
events and articles on this critical and rapidly evolving area of 
financial services, designed to support financial institutions 
to manage their digital projects and investments from a legal 
and regulatory perspective.

Retail and business financial services
Our regular vodcasts will keep you up to date with
the latest legal, regulatory and industry developments
affecting retail and business financial services.

Get in touch
eversheds-sutherland.com/financialinstitutions @ESfinanciallaw
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Programme

08:30  Registration and light breakfast

09:00  Welcome and housekeeping: Julian Brown, Partner, Eversheds Sutherland

09:10   Singapore VCC update: Dawn Ho, Chief Representative, London 
Representative Office, Monetary Authority of Singapore (MAS)

09:40   Choosing your Asian hub for asset management - a Hong Kong perspective: 
Helen Wang, Principal Associate, Eversheds Sutherland Hong Kong 

10:00  Dormant Assets: Andrew Henderson, Partner, Eversheds Sutherland

10:25   Closing remarks: Julian Brown

10:30   Post-event networking
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Speaker biographies 

Julian is a Partner in our Financial Institutions Sector 
and our Financial Services Group. He undertakes a 
broad range of financial services work, including the 
formation and regulation of collective investment 
schemes, regulatory work for fund management clients, 
and related company and commercial work. Julian 
also played a lead role in establishing the Eversheds 
Sutherland office in Luxembourg.

His experience over many years includes fund launches, 
governance advice, mergers and reconstructions, 
financial promotion, custody and regulatory issues, and 
offshore closed-ended fund projects. He also regularly 
advises on international distribution and platform 
arrangements and the passporting of fund and asset 
managers and their funds. Julian has been closely 
involved in the implementation of UCITS II, III and IV 
and UCITS V, as well as other major regulatory changes, 
including the UK Retail Distribution Review, MiFID I, the 
AIFMD and changes to the CASS regime.

Julian has worked on some of the first structures to 
make use of legislative developments for master-feeder 
funds, UCITS III wider range funds (including NewCITS), 
UK property authorised investment funds (PAIFs), UK 
funds of alternative investment funds (FAIFs) and tax 
transparent funds (known in the UK as TTFs and ACSs). 
He is currently advising a number of asset management 
clients on the implications of Brexit for their structures, 
the implementation of MiFID II and the PRIIPs regime 
and their response to the FCA’s Asset Management 
Market Study.

Dawn was appointed Chief Representative, London 
Representative Office of the MAS on 1 January 2017. 
Before her current appointment, she was Head of the 
Asset Management and Insurance Development Division 
from October 2012. Dawn joined the MAS in 2000, where 
she held various positions in the departments responsible 
for the supervision of insurance companies and capital 
market intermediaries.

Julian Brown
Eversheds Sutherland Partner, Financial 
Services, Asset Management and Funds
T: +44 20 7919 0539
julianbrown@eversheds-sutherland.com

Dawn Ho
Monetary Authority of Singapore (MAS), Chief 
Representative, London Representative Office
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Helen is a registered foreign lawyer in the asset 
management and regulatory team in Hong Kong. Her 
practice focuses on all aspects relating to the formation, 
maintenance and restructuring of offshore investment 
funds, including private equity funds, hedge funds and 
hybrid funds. Helen has advised asset managers, banks, 
state owned enterprises, professional trustees and fund 
administrators, as well as family offices and start-ups, 
across the Asia Pacific region in Mainland China, Hong 
Kong, Taiwan, Japan and Australia.

Before joining Eversheds, Helen practised Australian, BVI 
and Cayman Islands law working in international law 
firms and on secondment as in-house counsel with major 
financial institutions in Australia.

Helen is admitted to practice as a solicitor in New South 
Wales, Australia, and speaks fluent English and Mandarin. 
She obtained a Bachelor of Commerce (International 
Business) and a Bachelor of Laws from the University of 
New South Wales, Australia.

Helen Wang
Eversheds Sutherland, Principal Associate
T: +852 2186 4916 
helenwang@eversheds-sutherland.com 

Catriona is a Senior Associate in the Financial Services 
team, having trained at Eversheds Sutherland. Since 
qualifying, she has split her time between the London 
and Hong Kong offices, having undertaken an 18 month 
secondment to Hong Kong at 2 years PQE. She also 
completed a 6 month secondment to a major asset 
management client.

Catriona's practice involves a varied range of work with 
regard to regulatory advice and investment funds, with 
a particular focus on UK authorised funds. She works on 
UCITS, AIFs and Cayman funds, advising on establishment, 
day to day operation, changes to formation and 
constitution, authorisations, and mergers. She has advised 
on a number of innovative structures and high value 
projects, including working on establishment and mergers 
of Property Authorised Investment Funds (PAIFs).

She advises on regulatory matters focusing on general 
regulatory and compliance requirements applicable 
to asset managers under the rules of the FCA and 
international best practice, including on large regulatory 
change projects. She regularly undertakes work for other 
market participants in the asset management sphere, 
such as depositaries and custodians, including negotiating 
depositary agreements, and advising on depositary and 
trustee obligations. Catriona holds an MA (Cantab) from 
the University of Cambridge.

Catriona Kellas
Eversheds Sutherland, Senior Associate, Financial Services
T: +44 20 7919 4864
catrionakellas@eversheds-sutherland.com
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Andrew is a partner in our financial institutions group with 
over 19 years’ experience as a financial services lawyer. He 
leads our financial regulation group and is recommended 
for financial services in the IFLR 1000, Chambers & 
Partners, and Legal 500 and for Brexit and for Fintech in 
the Legal 500.

His core practice involves acting as trusted adviser to 
asset managers and banks on: business structuring 
and licensing, including issues arising from Brexit; 
governance oversight and regulatory capital, including 
Senior Manager accountability especially for overseas 
headquartered entities; cross-border distribution and 
product governance, especially of funds under the AIFMD 
and retail funds; conduct risk, especially in connection 
with conflicts of interest, inducements and fiduciary 
duties; client documentation and disclosure; controls on 
market abuse and trading, including best execution; client 
money and client assets, especially for fund managers 
and depositaries; and regulatory change projects, most 
recently MiFID 2 where he acted for over 40 asset 
managers. 

Andrew was the sole lawyer to the investments and 
wealth management working group on the Dormant 
Assets Scheme Expansion and chaired the group of legal 
experts advising on legislation and regulation which fed 
into the Industry champions report. 

Andrew Henderson
Eversheds Sutherland, Partner, Financial Services
T: +44 20 7919 0898 
andrewhenderson@eversheds-sutherland.com
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Regulatory 
update briefings
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** Please note that funds which have not been passported into 
the UK cannot enter the TPR. This includes EEA AIFs managed 
by UK domiciled firms and third-country AIFs or EEA AIFs 
which are feeders for a third-country master AIF, managed by 
EEA domiciled firms. The FCA intends to apply the Temporary 
Transitional Power so that these funds may be marketed in the 
UK on the same basis as they were before Exit Day for a 
temporary period, from Exit  
Day until midnight 31 December 2020.

Funds that did not apply 
for TPR prior to Exit Day 

**
Funds within TPR

Fund managers will be 
allocated a 3 month “landing 

slot” to submit their 
application or notification to 

the FCA

Fund managers must cease 
marketing their funds in the 

UK at 11pm on Exit Day

If a fund manager would 
like to recommence 

marketing of these funds or 
market new funds in the UK, 

they must apply for 
recognition or make a 

notification in respect of 
the fund

Note that this process is 
outside the TPR and 

approval may take longer

EEA UCITS 

EEA AIFs 

EuVECA

EuSEF 

ELTIF

Apply for recognition under FSMA 2000 s.272

FCA is expected to review the current regime  

Marketing to professional and retail investors  

Marketed by 
full scope UK 

AIFMs 

Notify the 
FCA under 
UK AIFM 

Regulation 57 
via Connect

Marketed by 
third country 

AIFMs 

Notify the 
FCA under 
UK AIFM 

Regulation 
59 via 

Connect

Marketed by 
small third 

country 
AIFMs

Notify the 
FCA under 
UK AIFM 

Regulation 
58 via 

Connect

Marketed by 
full scope 
EEA AIFM

Notify the 
FCA under 
UK AIFM 

Regulation 57 
via 

notification 
to the FCA

Marketing to professional investors only  

 — UK authorised funds

 — Funds marketed in the UK 
using certain exemptions 
under FSMA 2000 (Financial 
Promotion) Order 2001 or 
FSMA 2000 (Promotion 
of Collective Investment 
Schemes) (Exemptions) Order 
2001

 — Non-EEA AIFs marketed  
in the UK through private 
placement

 — AIFs recognised under FSMA 
s. 272

 — Closed-ended investment 
companies regulated in  
the UK

 — Funds marketed into the UK 
by Gibraltar-based firms

No action required 

 — Fund managers can continue 
to market in the UK as prior 
to Exit Day

 — A new replacement 
framework for Gibraltar-
based firms is expected to be 
in place from after 2020

Marketing of funds into the United Kingdom after Exit Day*

Opting out of TPR

If a fund manager 
no longer wishes 
to market an EEA 
UCITS or an EEA 

AIF with temporary 
permission status, 
a notification must 

be made to the 
FCA

If a fund manager 
wishes to continue 
marketing a fund 
with temporary 

permission status, 
the appropriate 

application must 
be submitted 
during their 

landing slot via the 
FCA’s Connect 

website

* As at beginning June 2019

Funds exempt from TPR



24

The current regulatory landscape
Asset Management and Funds quarterly seminar 

UK Temporary Permissions Regime (“TPR”) - Firms*

If application for full authorisation not 
submitted during allocated landing 
slot, the FCA may cancel a firm’s 
temporary permission. 

If TPR notification not 
submitted by 31 October 2019: 
Firms must cease their activities 
at 11pm on Exit Day. 

If FCA rejects application, a firm’s 
temporary permission will come to an 
end.  Firms must cease all activities in 
the UK that were previously permitted 
under the TPR and pre-Exit Day. 

Any amendments/updates to TPR 
notifications that have already been 
made must be notified to the FCA via 
email by 16 October 2019.

7 January 2019 
TPR notification window 

opens on the FCA’s 
Connect website

30 October 2019
TPR notification window 

closes

31 October 2019**
EXIT DAY

Application for full 
authorisation submitted to 

the FCA within allocated 
landing slot

If TPR notification 
submitted

Firms can continue their 
activities as permitted prior 

to Exit Day

From 31 October 2019 
onwards 

Firms will be allocated a 3 
month “landing slot” to 

submit their application for 
full authorisation to the FCA

If full authorisation 
application is successful 

the firm will be authorised 
in the UK under Part 4A of 

the FSMA and will no longer 
be subject to the TPR

End of TPR
The TPR period is scheduled 

to cease during 2021; all 
applications for full 

authorisation made by TPR 
will have been processed 
before the regime ends.

Any individuals that require access 
to FCA’s Connect system must be 
registered  and provided with 
log-in details.

Landing slots

* As at beginning June 2019
** The FCA will keep this date under review 
and communicate any further changes

Dates of the landing 
slots will be 

confirmed by the 
FCA in due course
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UK Temporary Permissions Regime (“TPR”) - Funds*

If application for full authorisation not 
submitted during allocated landing 
slot, the FCA may cancel a fund’s 
temporary permission. 

If TPR notification not 
submitted by 31 October 2019: 
Fund managers must cease to 
market their funds in the UK at 
11pm on Exit Day. 

If FCA rejects application, a fund 
manager’s temporary permission 
will come to an end.  The fund must 
cease to be marketed in the UK. 

Early January 2019 
TPR notification window 

opens on the FCA’s 
Connect website

30 October 2019
TPR notification window 

closes

31 October 2019**
EXIT DAY

Application for full 
authorisation submitted to 

the FCA within allocated 
landing slot

If TPR notification 
submitted

Fund managers can 
continue their activities as 
permitted prior to Exit Day

From 31 October 2019 
onwards 

Fund managers will be 
allocated a 3 month “landing 

slot” to submit their 
application for full 

authorisation to the FCA

If full authorisation 
application is successful 
the fund manager will be 

authorised in the UK under 
Part 4A of the FSMA and 

will no longer be subject to 
the TPR

End of TPR
The TPR period is scheduled  

to cease during 2021; all 
applications for full authorisation 
made by TPR fund managers will 
have been processed before the 

regime ends.

Any individuals that require access to 
FCA’s Connect system must be 
registered  and provided with log-in 
details.

Fund managers cannot carry out the 
following activities for funds with 
temporary permission: 

 — change or extend the category 
of customer to be marketed 
to while a fund is in the TPR 
(i.e. where an AIF has a right to 
market to professional investors 
only and the AIF cannot 
commence marketing to retail 
investors while still in the TPR)

 — apply to undertake further 
regulated activities

 — cross-border mergers between 
UK UCITS and EEA UCITS

Adding new sub-funds during TPR

UCITS: Fund managers are permitted to 
enter a new sub-fund (i.e a sub-fund 
authorized by its home state Regulator 
after Exit Day) into the TPR for an 
umbrella fund which has an existing 
sub-fund in the TPR. 

AIFs: Fund managers cannot enter new 
sub-funds to EEA AIF umbrella schemes 
in the TPR post Exit Day. Such sub-
funds will need to be marketed via the 
UK’s NPPR procedure. 

Any amendments/updates to TPR 
notifications that have already been 
made must be notified to the FCA via 
email by 16 October 2019.

Please note that funds which have not 
been passported into the UK cannot 
enter the TPR. This includes EEA AIFs 
managed by UK domiciled firms and 
third-country AIFs or EEA AIFs which are 
feeders for a third-country master AIF, 
managed by EEA domiciled firms. The 
FCA intends to apply the Temporary 
Transitional Power so that these funds 
may be marketed in the UK on the same 
basis as they were before Exit Day for a 
temporary period, from Exit Day until 
midnight 31 December 2020.

* As at beginning June 2019
** The FCA will keep this date under review and communicate any further changes

Landing slots

Dates of the landing 
slots will be 

confirmed by the 
FCA in due course
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What is it?

Our Toolkit, for firms subject to the extended SMCR, is 
designed by a team of compliance consultants, financial 
regulatory lawyers and employment lawyers, drawing on 
relevant industry and product experts in the Eversheds 
Sutherland network. The Toolkit contains materials to help 
you meet regulatory expectations cost-effectively.

Project plan: a detailed project plan  
based on our past projects with firms  
that have already gone through the SMCR 
process. The project plan can be easily 
customised and cross refers to the other 
Toolkit materials.

Training slides: training slides for senior 
managers and certified staff that link to 
our Q&A, so that you can satisfy your 
duty to ensure that teams understand the 
regime and their personal liability under it. 

Question and answers document:  
these are the top 50 questions that our 
clients have asked during our past SMCR 
projects. We provide references to the 
relevant provisions. 

Responsibility map templates:  
the Toolkit contains responsibility map 
templates with pre-identified responsibilities 
for the most common business areas. 

Rules matrix: we have produced a rule matrix 
to show you which rules apply and where to 
find them.

Policy templates: we have developed a bank 
of policy templates, including a handover 
policy, certification policy, conduct policy, 
whistleblowing policy, training policy and 
regulatory references policy. 

Compliance monitoring: building on our 
Rules Matrix, we have designed a programme 
to assist your compliance legal and HR teams 
to demonstrate that they have proper oversight  
of the regime.

Please contact smcr@eversheds-sutherland.com to sign up for your free demo.

Let us help you find your way
The Senior Managers and 
Certification Regime Toolkit
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Paul Fontes 
Partner

T: +44 20 7919 4655 
M: +44 793 955 2607
paulfontes@eversheds-
sutherland.com

David Saunders 
Partner

T: +44 20 7919 4685
M: +44 755 784 7402
davidsaunders@eversheds-
sutherland.com

Michaela Walker 
Partner

T: +44 20 7919 0541 
M: +44 788 780 4075
michaelawalker@eversheds-
sutherland.com

Andrew Henderson
Partner

T: +44 20 7919 0898
M: +44 774 779 5049
andrewhenderson@eversheds-
sutherland.com

Mike Booth
Regulatory Director

T: +44 20 7919 0843
M: +44 746 490 6192
michaelbooth@eversheds-
sutherland.com

Jake McQuitty 
Partner

T: +44 20 7919 0600
M: +44 774 753 2453
jakemcquitty@eversheds-
sutherland.com

Simon Collins
Managing Director 

T: +44 20 7919 0725
M: +44 746 835 1655
simoncollins@eversheds-
sutherland.com

For further information about SMCR, how 
our Toolkit can help your organisation and 
to sign up for a free demo, please scan the 
QR code to the left.

Elizabeth Graves
Partner

T: +44 1223 44 3761
M: +44 791 901 4664
elizabethgraves@eversheds-
sutherland.com

Further information
Please ask any of the Eversheds Sutherland contacts below  for further information about the 
pricing of this Toolkit and to see a demo.

Type of Toolkit for you

For enhanced firms and larger core firms we have our gold, silver and 
bronze services reflecting your need for the level of customisation and 
support based on the size and complexity of your organisation. We also 
have our “Toolkit lite” for standard core and limited scope firms. Please 
contact us to discuss the service best suited for your firm’s circumstances.
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Hong Kong’s European network of 
Memoranda of Understanding 

Introduction

The Hong Kong Securities and Futures Commission 
(“SFC”) has been busy building a network of memoranda 
of understanding (“MoUs”) in Europe for the mutual 
recognition of funds, concluding MoUs with the 
Netherlands (15 May 2019), Luxembourg (15 January 2019) 
and the UK (8 October 2018) in the last year.

The SFC has pursued mutual recognition arrangements in 
order to tap into otherwise unreachable overseas markets 
and ensure the longer-term health and development of 
Hong Kong’s asset management industry.  By using this 
streamlined approach for the authorisation of certain 
eligible funds, it is intended that the cross-border offering 
of retail funds between Hong Kong and Europe will 
become more efficient, paving the way for the SFC and 
respective European regulators to extend the regime to 
include other fund types in future agreements1. 
 
Common features of the MoUs

1. Home jurisdiction supervision

1.1  An eligible foreign fund (“Covered Fund”) and its key 
operators which comply with

1.1.1  the laws and regulations of the Covered Fund’s 
home jurisdiction

1.1.2 the conditions prescribed by the SFC

are generally deemed to have complied in 
substance with the relevant SFC requirements.

1.2  An applicant must direct its home regulator to 
provide a certificate to the SFC directly confirming 
that the Covered Fund meets the eligibility 
requirements as prescribed by the SFC

1.3  Both the Covered Fund and its Management 
Company (as defined below) must not have been 
the subject of any disciplinary action undertaken by 
the Covered Fund’s home regulator in the past three 
years

2. Eligibility requirements

2.1  A Covered Fund must be a UCITS fund registered 
with its home regulator and must not

2.1.1  use leverage (arising from derivatives) 
exceeding 100% of its net asset value

2.1.2  have share classes with hedging arrangements 
other than currency hedging

3. Appointment of key operators

3.1  A Covered Fund must be managed by a 
management company that is approved or licenced 
by its home regulator to manage the Covered Fund 
(“Management Company”)

3.2  A trustee or depositary, qualified to act as a trustee 
or depositary for the UCITS in the home jurisdiction 
of the Covered Fund, must be appointed

3.3  A Hong Kong representative licensed by the SFC 
must be appointed to represent the Covered Fund

4. Sale and distribution of the Covered Fund

The sale and distribution of a Covered Fund in Hong 
Kong must also be conducted by intermediaries who are 
properly licensed by or registered with the SFC (which 
may include the Management Company if so properly 
licensed) and all advertisements in relation to the offering 
of the Covered Fund must comply with the relevant 
Hong Kong laws and regulations relating to the sale and 
distribution of funds.

5. Language of documents

The offering documents and notices to Hong Kong 
investors must be provided in English and Chinese, while 
the constitutive documents and financial reports can be 
made available to Hong Kong investors in either English or 
Chinese.

6. Ongoing reporting requirements and disclosure

Any proposed material changes to a Covered Fund must 
be notified and/or approved by the SFC in advance. Any 
breaches committed by a Management Company must 
be notified to both its regulator and the SFC and rectified 
promptly.

7. Equal and fair treatment to investors

Equal treatment must be provided to investors in both 
jurisdictions including investor protection, exercise 
of rights, compensation and timely disclosure of 
information..  

Specific features of the MoUs

Hong Kong – Netherlands MoU

Hong Kong

A Dutch Covered Fund authorised by the Autoriteit 
Financiële Markten (“AFM”) can only be

1. In fact, open-ended fund companies, which was introduced in Hong Kong in July 2018, are already eligible under Hong Kong’s MoU with Switzerland. 
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 — a general equity fund, bond fund or mixed fund

 —  an index fund (other than an exchange-traded fund) 
and must not invest in physical commodities including 
precious metals or commodity based investment or 
real estate, crypto-assets or crypto-currencies or 
certificates representing these assets.

It is worth noting that a Dutch management company 
which has been manager of other EU UCITS, which 
would qualify under similar mutual recognition schemes 
of the SFC, will be accepted by the SFC as an acceptable 
management company for a Dutch Covered Fund.

In addition, the SFC requires the Dutch Covered Fund to 
ensure, and procure its distributors to ensure, that Hong 
Kong investors are able to bring actions concerning 
the Dutch Covered Fund and the Dutch Management 
Company in the courts of Hong Kong.

Further, the offering document registered by the AFM 
must be supplemented by a Hong Kong covering 
document to comply with the disclosure requirements 
prescribed by the SFC and disclose any other information 
which may have a material impact on the investors in 
Hong Kong.

The Hong Kong – Netherlands MoU may mark the 
first time that Dutch funds seek authorisation from the 
SFC. Given that the MoU also recognises a Dutch fund 
manager which manages other EU UCITS which would 
qualify under the SFC mutual recognition schemes, the 
MoU provides a great incentive for the retail offering of 
Dutch Covered Funds in Hong Kong.

Netherlands

The MoU will allow eligible UCITS and Hong Kong 
Collective Investment Schemes (CIS) to be distributed in 
each other’s market through a streamlined process. This 
new SFC-AFM framework will open up opportunities for 
the asset management industries in both markets and 
provide investors in Hong Kong and the Netherlands with 
more investment choices.

The Dutch fund must be a UCITS fund approved by the 
AFM for public offering in the Netherlands. It must be 
managed by a Dutch management company approved 
by the AFM to manage UCITS under Dutch law. At the 
moment, only the following types of funds are eligible:

 — general equity funds, bond funds and mixed funds

 — index funds (other than exchange traded funds)

The MoU establishes a framework for exchange of 
information, regular dialogue as well as regulatory 
cooperation in relation to the cross-border offering of 
eligible Dutch UCITS and Hong Kong CIS. In addition, a 
streamlined approach to the authorisation of funds also 
applies where Dutch fund managers have been appointed 
as managers of other European Union UCITS that qualify 
under the SFC recognised jurisdiction schemes regime.

Under to the MoU, managers from the Netherlands and 
Hong Kong no longer need an extra licence to offer 
participation rights in their investment funds on each 
other's markets. However, they will have to go through 
a simplified procedure (vereenvoudigde procedure). The 
AFM have published FAQs setting out how Recognised 
Hong Kong Funds that seek AFM approval can submit 
their applications.

This newly established bridge between the Netherlands 
and Hong Kong constitutes an important stepping stone 
for the Dutch asset management industry seeking to 
develop activities in Asia. It leads to offering investors 
greater choice and diversification in their investments. 
The AFM has set out in further detail the requirements and 
process for mutual recognition of funds scheme.

Hong Kong – Luxembourg MoU

Hong Kong

A Luxembourg Covered Fund authorised by the 
Commission de Surveillance du Secteur Financier (“CSSF”) 
can only be

 — a general equity fund, bond fund or mixed fund

 — a feeder fund of an equity, bond or mixed fund

A Luxembourg Covered Fund must not invest in physical 
commodities including precious metals or commodity 
based investments or real estate, crypto-assets or crypto-
currencies or certificates representing these assets.

A Luxembourg Management Company is required to have 
a minimum paid-up share capital and non-distributable 
capital reserves of HK$10 million or its equivalent in Euro.

The offering document registered by the CSSF may be 
supplemented by a Hong Kong covering document to 
comply with the disclosure requirements issued by the 
SFC.

There are streamlined measures in place for processing 
the authorisation of UCITS funds pursuant to the Code 
on Unit Trusts and Mutual Funds (UT Code). Luxembourg 
UCITS would still be eligible for authorisation under these 
measures if not eligible under the new MoU. As such, the 
MoU has effectively expanded the retail fund market for 
Luxembourg UCITS and consequently, it is envisaged that 
cross-border offerings in Hong Kong and Luxembourg 
markets will become more active.
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Luxembourg

To be capable of recognition in Luxembourg, a Hong 
Kong Covered Fund authorised by the SFC must be (i) 
a general equity fund, bond fund or mixed fund or (ii) 
a feeder fund of a general equity fund, bond fund or 
mixed fund. A Hong Kong Covered Fund must not invest 
in physical commodities including precious metals or 
commodity based investments or real estate, crypto-
assets or crypto-currencies or certificates representing 
these assets.

The Hong Kong Covered Fund must have at least one 
dealing day for redemption every two weeks.

The Hong Kong Covered Fund must appoint a credit 
institution in Luxembourg in compliance with the 
Luxembourg law of 17 December 2010 relating to 
undertakings for collective investment as amended in 
order to ensure that facilities are available in Luxembourg 
for making payments to unit-holders or redeeming 
units. The CSSF must be provided with a proof of the 
appointment of a Luxembourg paying agent among the 
application documents.

The Hong Kong Covered Fund is considered as an 
alternative investment fund (“AIF”) under Luxembourg 
law, for the purpose of the mutual recognition of 
funds between Luxembourg and Hong Kong (“MRF”). 
Consequently, the marketing rules applicable to the AIF 
apply. All marketing communication issued to investors 
in Luxembourg must therefore be clearly identifiable 
as such.

In respect to the offering documents, the disclosure 
of information must be complete, accurate, fair, clear, 
effective and easily understood by investors. Such 
documents must be up-to-date and contain the 
necessary information in order for an investor to be able 
to make an informed judgement of the proposed to them. 
The Hong Kong Covered Fund may reuse the prospectus 
authorised by the SFC. Unless otherwise provided for in 
the MRF, matters such as the type of documents, content, 
format, frequency of update and the updating procedures 
must comply with the applicable Hong Kong laws and 
regulations and the provisions of its constitutional 
documents. The offering documents, notices, financial 
reports, advertisement and the constitutional documents 
must be provided to investors in Luxembourg in either 
French, German, English or Luxembourgish.

Prior to any marketing to Luxembourg retail investors, a 
Hong Kong Covered Fund must be authorised for such 
marketing by the CSSF.

Hong Kong – UK MoU

Hong Kong

A UK Covered Fund authorised by the Financial Conduct 
Authority (“FCA”) can only be one of the following types 
of fund that does not invest in real estate:

 — general equity funds, bond funds, mixed funds and 
fund of funds

 — unlisted index funds

 — passively managed index tracking exchange 
traded funds

 — feeder funds, where the underlying fund falls within 
one of the three fund types specified above

The offering document registered by the FCA may be 
supplemented by a Hong Kong covering document 
to comply with the disclosure requirements issued by 
the SFC.

The Hong Kong – UK MoU will offer investors in both 
markets with greater choice and diversification in their 
investments. It is further intended that the FCA and SFC 
will continue to work together, not just in connection 
with cross-border fund offerings but in wider areas of 
mutual benefit.

UK

Although the FCA aim to process applications for 
Hong Kong Covered Funds to be recognised in the UK 
under s 272 of FSMA through a streamlined process, 
we consider it unlikely that there will be a great level of 
take-up amongst Hong Kong domiciled funds looking to 
market to retail investors in the UK. At present, the FCA’s 
register shows 7 stand-alone funds as being individually 
recognised, 7 umbrella funds, and 25 sub-funds, globally. 
This contrasts with the number of overseas domiciled 
UCITS funds recognised in the UK of which there are 
currently over 8000 sub-funds on the FCA register.

The issue, we suspect, is the need for the Hong Kong 
Covered Fund to demonstrate compliance with certain 
requirements of the FCA which are not common in 
the Hong Kong market, such as the requirement for a 
depositary or trustee to be independent, in accordance 
with COLL 6.9.2G – COLL 6.9.5G. By way of further 
example, the FCA have also stated that any Hong Kong 
Covered Fund will also need to demonstrate equivalent 
outcomes to the assessment of value disclosures 
which UK funds will be required to comply with from 
September 2019.

These kinds of additional requirements may well dampen 
enthusiasm for taking advantage of the streamlined 
process where they require a restructuring of existing 
business relationships, or, indeed, additional compliance 
requirements which are not commonplace in the Hong 
Kong market.
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Impact

The framework of mutual recognition of funds between 
the SFC and other jurisdictions has expanded with the 
addition of the above-mentioned MoUs. Including those 
schemes with Switzerland, France and Guernsey, the 
MoU framework has increased opportunities for the Hong 
Kong asset management industry in the wider European 
markets and, conversely, for European asset management 
industry in the Hong Kong market. With strengthened 
ties and regulatory cooperation, Hong Kong is seeking to 
position itself as an international financial services hub.

How Eversheds Sutherland can help

The Eversheds Sutherland financial services team act as 
trusted legal advisers, risk managers and strategic business 
partners. Our international network of lawyers and former 
regulators, advise leading, asset managers, banks and 
broker-dealers on the full range of regulatory process, 
including regulatory change implementation, enhanced 
supervision and regulatory investigations as well as 
ongoing regulatory and compliance advice.

Our in depth understanding and experience with 
the practical implementation of new governance 
arrangements, means that, when these rules are 
implemented, we are very well placed to guide you 
through your implementation process. We can also offer 
bespoke training on the issues raised, as well as general 
Solvency II training, for all sectors of the financial services 
industry.
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