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Diane Gilhooley
Partner, Head of Eversheds Sutherland’s UK and International Education Practice
dianegilhooley@eversheds-sutherland.com

Introduction
Welcome to the Winter edition of our InStep magazine,
looking at all things topical in higher education.

T

he end of March saw the deadline for the
publication of the first set of gender pay
gap information, prompting analysis of
equality within the sector. Whilst this has
primarily focused on the issue of gender
pay, issues of equality across other protected
characteristics is a topical one for HEIs, not least
given their public sector equality duties and the
current consultation exercise on extending pay
gap reporting to ethnicity. One of the areas which
institutions have been looking at in more detail
is when it is appropriate to take steps relating to
positive action. Indeed, in its guidance on managing
gender pay gap reporting, ACAS specifically refers
to the possibility of taking positive action as one
of the essential considerations in reducing the
gender pay gap. In this issue we examine the ability
of universities to use positive action in addressing
under-representation.
The issue of student mental health has probably never been
as high profile within institutions as it is at the moment. We
therefore consider the extent of an institution’s duty of care
and the steps that should be taken.
Concerns have been raised in the sector about the planned
increase to employer contributions into the Teachers’
Pension Scheme. This comes at a time of increasing
financial uncertainty within the UK economy as a whole,
as well as within education. In this issue our professional
education pensions team provides an update on the
current position and what it will mean for institutions.
Freedom of speech in education institutions is another
topic which has caught the interest of the headline writers
in recent months, as well as being the subject matter of
comments from the Office for Students. The degree to

which there is a problem in the first place has been open
to debate and in this issue of InStep we review the current
legal position and look at the practical issues which arise.
In times when HEIs are subject to increased funding
pressure, many are reviewing their estates strategy and
looking at innovative ways to fund and deliver their estates
projects. One of the areas institutions may be considering
is that of income strip deals. Lawyers from our education
estates team examine what income strip is, why it could
benefit your institution and what the risks are.
By its very nature the operation of an education institution
involves the generation of much documentation. Where
universities are involved in bringing or defending legal
proceedings the duty of disclosure is crucial but also
frequently misunderstood. In an article on this area our
education litigation team set out the key principles and
practical considerations to bear in mind if you find yourself
in this situation.
As many of you are no doubt aware, education is a
devolved function in Wales and in this edition there is an
article by my colleague Helen Mortlock, Legal Director in
our education team in our Cardiff office, on the key issues
affecting education institutions in Wales and areas of
difference to the rest of the UK.
Finally, The issue of Brexit remains a crucial one for
institutions and for the latest information visit our Brexit hub
at www.eversheds-sutherland.com.
I hope you find the magazine interesting and useful. As
always we value your comments and suggestions for topics
to be covered in future issues.

Diane
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How can universities use
positive action to close
pay gaps more quickly?

A

key challenge in closing the gender and
ethnicity pay gaps in HE is to recruit
and promote more women and BAME
staff into more senior and better paid
roles. Positive action is one of the tools
available to universities to tackle the workforce
imbalances which create these pay gaps.
Indeed, considering taking positive action is one of the
eight essential considerations for reducing the gender pay
gap listed in the guidance issued by ACAS and the GEO on
managing gender pay gap reporting.
In this article we remind institutions of the positive action
provisions which are available to them under the Equality
Act 2010 and the conditions which need to be satisfied.
In the next issue we will focus on other initiatives, positive
steps and critical interventions which institutions may
wish to consider as part of their diversity strategy in order
to reduce pay gaps and increase representation.

6

Background
30 March 2018 saw the deadline for the publication of the
first set of gender pay gap data for English HEIs. Separate
legislation in relation to gender pay gap reporting in
Scotland and Wales had already been in place for a
number of years.
UCEA analysis of the gender pay gap reports published
by universities in March 2018 highlighted a sector-wide
median gender pay gap of 15.6%. The reports themselves
confirm that a key factor generating this pay gap is a
structural imbalance in the representation of women
in the HE workforce. In the lowest paid roles, women
outnumber men by almost 2:1 – based on median results
across the sector, the UCEA analysis shows that female
staff make up 66% of staff in the lowest pay quartile
and 61.3% of staff in the lower middle pay quartile. In
the upper pay quartile, however, only 43.3% of staff are
female. Obviously, as these are median figures, the gender
imbalances in the upper pay quartile can be significantly
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greater at individual institutions – indeed, it is not
uncommon for the proportion of men in the upper pay
quartile to exceed 60%.
These first gender pay gap reports establish a baseline
against which progress in closing the gap – for individual
institutions and the sector as a whole – can be measured.
Although much of the initial focus was on the size of the
pay gap, attention has now shifted to the action plans and
measures which institutions are taking to close the gap
and how successful these will be.
Interestingly, among the recommendations made by
the House of Commons Business, Energy and Industrial
Strategy Committee in its report on gender pay gap
reporting, published in August 2018 was that organisations
should be required to provide some narrative reporting
alongside their gender pay statistics and an action plan
setting out how pay gaps are being and will be addressed,
including objectives and targets. The report goes on
to recommend that subsequent reports should report
progress against this action plan, including targets set and
that the Equality and Human Rights Commission (EHRC)
and Government Equalities Office (GEO) should work with
stakeholders on developing suitable guidance as
to content.
The Committee also recommended that the Government
consulted on introducing requirements to collect
and report pay gap data in respect of disability and
ethnicity and, subject to the consultation, introduces this
requirement in time for publication in 2020.
Then in October 2018, the Government launched a
consultation exercise (which ran until 11 January 2019)
on the introduction of ethnicity pay reporting. The
Government’s response to the consultation exercise, and
the next steps, are awaited.

When can positive action be used?
The Equality Act 2010 (the Act) allows employers
to take two types of positive action to address the
disproportionately low representation - in their workforce
generally or in particular roles and grades - of individuals
with particular protected characteristics. Provided that
certain conditions are met, these measures will not
amount to unlawful discrimination, even though they
involve preferential treatment for those with the relevant
protected characteristic compared with those without it.
While positive action is voluntary, universities are subject
to the public sector equality duty which requires them to
have regard to the need to eliminate discrimination and
promote equality of opportunity, giving them a particular
responsibility to consider the use of positive action to
close their pay gaps.

In order to take positive action to tackle underrepresentation the institution must “reasonably
think” that those with a particular characteristic are
disproportionately under-represented compared to
those without that characteristic. According to the
EHRC Statutory Code of Practice this means that some
indication or evidence will be required, but that it does not
need to be sophisticated statistical data or research. The
Code says that “it may simply involve an employer looking
at the profiles of their workforce and/or making enquiries
of other comparable employers in the area or sector”.
Whilst, therefore, some information or evidence will be
needed to satisfy the reasonableness requirement, a
university’s gender pay gap report and the underlying data
reflected in the report may well in itself provide evidence
of under-representation. Universities also have access to
extensive data sets on the composition of the workforce
across the sector as a whole, as well as regional and
national employment statistics, all of which can be used
to develop the basis for taking positive action.
It is important for institutions to note, however, that even
if they “reasonably think” that those with a particular
characteristic are disproportionately under-represented,
any positive action taken to address that needs to be
proportionate. In deciding whether it can demonstrate
that action is proportionate, an institution will need to
consider whether the action is an appropriate way to
achieve the stated aim and, if so, whether the proposed
action is reasonably necessary to achieve the aim, or
whether it would it be possible to achieve the aim as
effectively by other actions that are less likely to result in
less favourable treatment of others

The two types of positive action
The first type of positive action – “general positive action”
under s158 of the Act - allows employers to take steps
which encourage candidates from the under-represented
group to apply for jobs or promotions or which support
them to make successful applications. This includes
outreach activity to bring opportunities to the attention
of the targeted group and encourage applications from
them, giving information about recruitment, selection
or promotion processes and how to meet the relevant
criteria, providing interview training and offering
mentoring or coaching to support career development
and progression. As long as the “reasonably thinks” test is
satisfied and the positive action taken is “a proportionate
means of achieving the aim of enabling or encouraging”
candidates from the under-represented group to make
recruitment and promotion applications, it will not
amount to unlawful discrimination.
“General positive action” focuses on support and
assistance to the under-represented group before they
apply for jobs or promotions. The second type of positive
action – under s159 of the Act – gives employers scope
to take the relevant protected characteristic into account
when actually deciding who to recruit or promote. In
7
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principle, this allows a university recruiting to a role, grade
or discipline in which women are disproportionately
under-represented to favour female candidates over
male candidates.
These “recruitment and selection” provisions under
s159 can only be used if certain conditions are met. As
with “general positive action”, any steps taken under
s159 have to be objectively justified, ie shown to be a
proportionate means of achieving the aim of increasing
the representation of the relevant group. A university
cannot have a blanket policy of favouring candidates
with particular protected characteristics regardless of
merit. This rule prevents the employer from addressing
an imbalance of women in senior roles by applying a
policy or practice of automatically favouring female over
male candidates, or by setting quotas for the number
of female appointments to these roles, or by adopting a
rule that only female candidates can be appointed. The
final condition is that this form of positive action is only
allowed in respect of candidates of equal merit as s159
states that a woman can only be treated more favourably
than a man if she is “as qualified as” the man to be
recruited or promoted.
The EHRC’s original Statutory Code of Practice on
the employment provisions in the Act was adopted by
Parliament before the s159 provisions came into force
on 6 April 2011 and so deliberately gave no commentary
or guidance at that time on this form of positive action.
However, the supplement to the Statutory Code, dated
7 May 2014, does include a section on positive action
under s159, which states that s159 can essentially be
used as a “tie-breaker” allowing an employer to choose
between two candidates of “equal merit” at the end of a
recruitment process by taking their respective protected
characteristics into account and appointing the candidate
from the disproportionately under-represented group.
In practice, this type of “deadlock” scenario may be
unlikely to arise and of limited practical use – even in
the case of marginal decisions, selection or appointment
panels will typically have a majority preference for
one candidate over another. However, there may be
circumstances where institutions believe that
s159 is applicable.
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Summary
Positive action is not a complete answer to closing pay
gaps or tackling workforce imbalances. But it can play a
role alongside other measures such as unconscious bias
training and anonymised recruitment. All forms of positive
action will need to be carefully considered, with the benefit
of legal advice, to ensure that they stay on the right side of
what is permitted under the Act.
Universities will also need to build internal engagement for
positive action, demonstrating the case for it, the benefits
to the institution, and its compatibility with the principle
of recruiting or promoting candidates based on merit.
However, given the scale of the gender and other pay gaps
in the sector, our view is that there is real scope for a more
confident approach to positive action to accelerate the
changes in workforce demographics that are essential for
these pay gaps to close.

For more information or assistance on the scope
of positive action please contact:
Diane Gilhooley
Partner, Head of Eversheds Sutherland’s UK
and International Education Practice
T: +44 161 831 8151
dianegilhooley@eversheds-sutherland.com

Chris Mordue
Partner
T: +44 113 200 4856
chrismordue@eversheds-sutherland.com

David O’Hara
Professional Support Lawyer
T: +44 616 831 8541
davido’hara@eversheds-sutherland.com
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Student mental health
and legal terminology:
handle with care
The current sector discussion on the support
offered by universities to students experiencing
mental health problems continues with critical
questions being asked about the extent of a
university’s “duty of care” and whether universities
are “in loco parentis” to their students. But there is
a risk that this focus on legal terminology leads to
erroneous assumptions being made as to what, in a
strict legal sense, such terms actually mean, thereby
undermining the sector debate.
Whilst there may be a general understanding of these legal
definitions, such terminology should be used cautiously
and responsibly, to facilitate discussion, and to contribute
positively to devising robust and empathetic student
mental health strategies. Their use should not hinder or
obstruct that discussion.

10

Duty of care
Perhaps the legal term most commonly used in the
sector’s discussion is “duty of care”. So what exactly
(in the strict legal sense) is a university’s duty of care to
its students, and where does that duty start and end
for a university?
Whilst largely untested in the courts (at least so far as
tertiary institutions are concerned), a university’s legal duty
of care may be described in general terms as a duty to its
students to ensure it delivers its educational and welfare
services to the standard of the ordinary competent higher
education institution and to act reasonably to protect the
health, safety and welfare of its students.
There is no one-size-fits-all approach to be uniformly
adopted by all HEIs here. As part of its own institutional
student mental health strategy, a university should
consider carefully:

InStep / Higher Education

–– what the law is likely to require of it as a minimum
when providing welfare support to its students,
and (distinctly)
–– how far above that legal minimum it would like to go
to provide additional support for its students and, even,
gain an advantage over its competitors
The “base line” of support required by law, and the
enhanced level at which a university may wish to pitch
its support services, will directly influence its mental
health strategy and the legal obligations it owes to its
students. A university should bear in mind that where it
offers extensive support services and encourages access
to those services, it will need to provide the resources to
meet the level of demand that may be generated
as a result.
In addition, universities should make sure they have a very
clear understanding of:
–– what their legal obligations are to students
experiencing mental health difficulties
–– what those legal obligations mean in practice for the
day-to-day role of all staff
–– the potential implications for students and the
university if those obligations are not met
And they should also ensure that staff who support
students with mental health problems are
themselves supported.
It will be important for universities to make clear to
prospective and existing students (and their parents) the
nature and scope of the welfare services they offer and
any limitations on that provision (for example, waiting
times for access to a counselling service). They should
have in place robust partnership arrangements (for
example, with the NHS and voluntary organisations) to
assist to triage cases and deliver and signpost students
to support.
“Fitness to study” policies and procedures, and proactive
and preventative (in addition to reactive) arrangements,
also have a critical role to play as part of a university’s
student mental health strategy and the discharge of its
legal duties and in supporting students effectively.

The term ‘in loco parentis’ also implies that universities
are exclusively for younger adults who have recently left
secondary education, whereas with the expansion of
higher education many first time students are
more mature.
In addition, there is concern within the HE sector that one
of the causes of student mental health problems is due to
some students lacking the internal psychological skills and
experience needed to cope with the normal challenges of
university and life in general. There may be a danger that
universities could send out an unhelpful mixed message
if they encourage students to develop the emotional
resilience to feel more empowered to cope with life
challenges but at the same time use a legal construct to
frame the relationship between the university and student
as that between a parent and child.

Conclusion
The sector’s discussion on student mental health will
continue and references to legal terminology may, no
doubt, be unavoidable. Indeed, such reference may prove
valuable in focussing and shaping that discussion.
Participants in the debate should look to ensure, however,
that legal terms are used appropriately. This will assist
to formulate student mental health strategies which are
robust and fit-for-purpose, in the interests of institutions,
students and parents alike.

This article was co-authored with Alan Percy
(Head of Counselling University of Oxford, Visiting
Professor in Psychology Fudan University Shanghai
and Chair of Heads of University
Counselling Services)
For more information please contact:

Siân Jones-Davies
Senior Associate
T: +44 161 831 8260
sianjones-davies@eversheds-sutherland.com

In loco parentis
As for whether universities are “in loco parentis”, the
writers’ view is that universities do not stand in the place
of a parent, nor should they put themselves in the
position of doing so.
Universities are essentially scholarly communities of
adults, places for academic learning, teaching and
research, and the welfare services they are required
(and should be expected) to provide should be limited
to supporting students with their studies and academic
progression within that particular context.
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An interview
with…
Helen Mortlock, Legal Director
in the Eversheds Sutherland
Education Sector team in Cardiff

Helen, you are a Legal Director in the education
sector team based in our Cardiff office acting
for institutions in Wales and England. Can you
tell us a bit about the team in Wales and what
proportion of your time is spent advising HE
institutions based in Wales?
The education team here in Cardiff is made up of two
Legal Directors (including myself), a Principal Associate,
three Associates and a Paralegal. Between us, we cover
the full range of employment, pensions and immigration
issues facing universities, advising in the context of the
very specific governance and regulatory context in which
institutions work.
We act for most of the universities in Wales as well as a
number beyond the border. I spend all my time advising
universities and colleges. I and my team are passionate
about working with clients in these sectors and helping
them deal successfully with the issues they are facing.

Education is a devolved function in Wales. What
difference does this make to Welsh HEIs and the
areas you and your team advise on?
We’re finding the differences (and similarities) between
Wales and England endlessly fascinating. A few years ago,
the then Welsh Minister Leighton Andrews decided that
Wales needed fewer, bigger, institutions and set about
driving institutions to merge (under the mantra ‘adapt or
die’), a policy which we have not seen in England. That
merger work generated a number of instructions for us
and indeed some of that work is still ongoing.
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Another big and increasing difference is in the role, and
tone, of the principal regulator: here in Wales, HEFCW
is perceived to be a supportive regulator whereas the
Office for Students in England is viewed as taking a quite
different tone with the institutions it regulates. All eyes
now are on the planned successor to HEFCW, namely
TERCW, and there will be some big questions about
the way in which that body will seek to shape tertiary
education in Wales and what that will mean for the
institutions themselves.
Meanwhile, there are clear differences in the way
institutions are funded as between Wales and England,
and the relative constraints on the ability to charge tuition
fees in Wales are generating work for us in a number of
ways.

What are the key issues facing the higher
education sector in Wales at the moment and
how do you see these developing over the next
4-5 years?
One of the key issues, very obviously, is Brexit. Whilst the
precise implications will turn to an extent on the type of
deal (if any) the parties conclude, we are already seeing
preliminary effects in declining numbers of EU students
and greater difficulty in participating in EU researchfunded projects. This, at a time of otherwise flat income
and rising costs is a serious matter for Welsh universities.
Typically, however, we see them rising to the challenge
by developing new initiatives, in terms of other overseas
partnerships and new curriculum offerings, for example,
and we are helping them with many of these projects.
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Another issue, less obviously, is the Augur review of
funding in England. Whilst this won’t directly affect
Welsh universities it is inevitable that any radical change
to the way in which English universities are funded will
produce a re-think in Wales. Wales is a net importer of
students from the rest of the UK and there is sustained
competition, in particular, between institutions either side
of the border.
It is inconceivable that a Welsh university in south-east
Wales would continue to charge £9,000 per year in tuition
fees for a history degree when an English university in the
Bristol area was charging no more than £6,500 per year
for essentially the same degree. As with England, if fees
are to reduce, it is not clear how any funding shortfall will
be made up.

Could you give us some examples of the work
you and your team have been doing recently for
clients in the higher education sector in Wales?
The number one issue with which my team are advising
and assisting universities in Wales is in restructuring their
workforces. Whilst this is often difficult and contentious
work, it also provides a university with a great opportunity
to take a fresh look at its business and to devise structures
which will enable it not only to become more resilient but
also to embrace the opportunities of the future.
A second, and very challenging, area is in relation to
the MeToo movement. We are seeing a sharp rise in

complaints of sexual misconduct from both students
and staff, against staff of universities. Sometimes these
allegations are decades old. We’re advising on the way in
which different legal obligations intersect in such cases
and the extent to which a university can and should
intervene and investigate.
It’s safe to say that each case is turning on its own facts
and that we are seeing before our eyes the development
of quite rapid change in attitudes and cultures which is
generally all for the good.
Going back to Brexit, a third area which is keeping us
busy is the current settled status applications pilot. My
education immigration colleagues are busy at a number
of Welsh universities advising individuals (android devices
in hand!) on how to make applications and in answering
often quite complex questions about the process and its
implications for the individuals and their families.
I remember doing a talk at one Welsh university on Brexit
a while back and I think it is the only time I have been
followed out into the car park by people still desperate to
ask questions and gain some certainty and control in their
lives. I sincerely hope that however Brexit turns out we
can help our university clients to bring at least a degree of
certainty to these individuals.
Helen Mortlock, thank you very much
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TPS increased
contributions for
institutions confirmed
What is the issue?
Chancellor Philip Hammond set out his Autumn
budget on Monday 29 October 2018. In it he
confirmed that employers of unfunded public
service pension schemes would need to pay
more towards the pensions of their employees.
Higher education institutions who are employing
members of the Teachers’ Pension Scheme (“TPS”)
will all need to pay higher contributions with effect
from next year. We understand that employer
contributions under the TPS are estimated to
increase from 16.4% to 23.5%.
At the same time, TPS employers face a situation where
their employees’ benefits in the TPS are likely to be
increased because an assessment against the employer
cost cap has notionally suggested that TPS is ‘overfunded’.

Why is this happening?
When career average re-valued earnings schemes
replaced final salary scheme benefit structures for most
public service pension scheme employees in April 2015,
a framework for four-yearly actuarial valuations was
also established. The TPS is currently going through
this valuation process to measure the cost of providing
members with the benefits promised under the scheme. If
the eventual cost of the benefits is higher than anticipated,
additional money will be needed to meet the benefits.
The TPS valuation as at 31 March 2016 is informed by
assumptions adopted from scheme data (e.g. pensioner
mortality and ill-health retirement from service) as well
as assumptions centrally directed by HM Treasury (e.g.
earnings growth and post-retirement life expectancy).
Using these assumptions, the 2016 valuation will measure
certain costs of the TPS against a target rate (the
“employer cost cap”), and will set employer contribution
rates payable from next year.

14

Discount rates – what are they?
In a ‘funded’ pension scheme, employer and employee
contributions are paid into a fund. That fund is invested
in order to generate returns, and is used to meet future
benefit payments. Any shortfall between the fund
value and the cost of providing benefits is covered by
contribution increases or future benefit changes.
The TPS is an unfunded public service pension scheme,
so it does not have a fund of assets from which pension
benefits are paid. The TPS must still be valued and
contributions must be paid by employers and employees.
Government uses a method to set contributions called
the Superannuation Contributions Adjusted for Past
Experience (SCAPE).
The SCAPE methodology essentially values the TPS by
reference to a notional fund. Discounting is the method
used to calculate the amount of money that needs to be
invested in the notional fund today in order to meet the
cost of providing the benefits in the future, and it
reflects the fact that taxation revenue is expected to
grow over time.

Discount rates – 2016 valuation
The Chief Secretary to the Treasury issued a draft set
of centrally directed assumptions in September 2018,
including a change to the discount rate (announced at
Spring Budget 2016) from 3% to 2.8% above CPI.
In addition, the Autumn Budget 2018 announced that
the discount rate for unfunded public service pension
schemes (including the TPS) will be reduced further from
2.8% to 2.4% above CPI with effect from 1 April 2019. We
understand that increases for education sector employers
will be effective from September 2019.
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The cost cap mechanism – what is it?
The employer cost cap mechanism was introduced in
2015. It is used to measure the overall cost of the scheme,
and is intended to act as a balancing mechanism to
ensure that scheme costs do not escalate, that the value
members receive from the scheme does not decline, and
ultimately unexpected costs are shared between members
and taxpayers.
If a valuation indicates that the cost has moved
significantly away from the employer cost cap (two
percentage points either above or below) the scheme
must take action to bring the cost of the scheme back
to the employer cost cap. Steps to return the cost of the
scheme to the cap could take the form of an amendment
to scheme benefits for future accruals or altering the level
of member contributions so that a higher or lower level of
employer contributions is required.

Employer cost cap – 2016 valuation
The TPS employer cost cap was set at 10.9% of
pensionable pay in the 2012 valuation. The Government
Actuary Department suggests that the initial 2016
valuation results show falling longevity and lower than
forecast pay mean that pensions are worth less to
members. As the TPS costs measured by the cost cap will
have decreased by more than the 2% pensionable pay
threshold, scheme costs will need to be returned to their
target value (10.9% of pensionable pay).
While discussions will need to take place between the
TPS, the Scheme Advisory Board and the Government
Actuary Department as to how this might be achieved,
HM Treasury have set out a process in the 2016 valuation
direction by which the Government Actuary Department
may propose changes to member benefits in order to
rectify the breach of the employer cost cap floor. It is
anticipated that this will result in an improvement to
member benefits.

What does this all mean for institutions?
Assuming all other assumptions in the 2016 valuation
remain unchanged, a reduction in the TPS discount rate
from 3% - 2.4% will result in higher contribution rates for
employers. The increase in TPS employer contributions
is greater than was originally proposed in the Spring
Budget 2016, and it has been suggested that employer
contributions will increase from 16.48% of pensionable
pay to 23.6% of pensionable pay in the TPS with effect
from September 2019 (with other unfunded schemes
being required to pay increased employer contributions
in respect of those schemes with effect from 1 April 2019).
There will however be an increase in the employer rate
for TPS to deal with the backdated period between April
and September.

However, in a bizarre twist, because the employer
cost cap mechanism doesn’t take account of changes
in actuarial assumptions or discharge rates, TPS is
considered to be notionally ‘over funded’ under the cost
cap mechanism, and members are likely to have their
benefits increased. This at a time when TPS employers are
asked to contribute more towards pensions because TPS
costs are increasing.
If the Government Actuary Department proposes benefit
improvements, without additional funding from the
Government, TPS employers will need to pay for these
benefit improvements by using budgets which would
otherwise be available for staff pay.
On the issue of what funding will be available to fund
increased employer costs there has been mixed messages
as to what funding will be provided, to which entities and
for how long. For example, in its Autumn Budget 2018 HM
Treasury has said that it will ensure the delivery of frontline
public services in state schools are protected from the
discount rate change, and additional funding will be made
available to departments in this respect. The Department
for Education has also previously confirmed that it will
provide funding to academies and maintained schools for
the period covered by the current spending review period
(i.e. up to March 2020) but only to the extent that the
additional costs are over what was forecast in the
2016 Budget.
It is unclear, however, whether any additional funding will
be available to higher education institutions. UCEA have
been lobbying in relation to this and are asking universities
to feedback to them with specific examples as to how an
increase in costs with little or no funding would impact on
the institution.
On 15 January 2019 the DfE launched a consultation
on the increases of employer TPS contributions and its
impact on the sector. As far as HEIs are concerned, the
consultation, whilst not promising any funding, invites
responses from affected institutions. The DfE’s response to
the consultation will be published in the spring.

For more information please contact:
Sarah Franklin
Partner
T: +44 121 232 1196
sarahfranklin@eversheds-sutherland.com

Cat Ellis
Senior Associate
T: +44 113 200 4943
catellis@eversheds-sutherland.com
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Freedom of speech –
is there a problem in
universities?
The issue of free speech in education institutions
has received a substantial amount of media
coverage in recent months, culminating in a speech
on 6 November 2018 by Sir Michael Barber, Chair
of the Office for Students (OfS). In his speech Sir
Michael Barber set out the OfS approach to this
topic, stating that a major factor in the cultural and
economic achievements of universities is academic
freedom and freedom of speech.
Amongst the other points made were that universities
should be bold in inviting external speakers; that the way
to combat speech that is challenging and unpopular is
to confront it, not suppress it and that free speech is also
about diversity of perspective in seminars and lectures,
about the way in which unpopular ideas are debated
rather than suppressed. He concluded by stating that the
“OfS will be an unashamed champion of free speech. If we
ever decide to intervene on this subject, it will only be to
extend and never to restrict freedom of speech”.
The approach taken by the OfS is of course extremely
important given its role as the regulator for higher
education providers. On 28 February 2018 the OfS
published its regulatory framework setting out the initial
and ongoing conditions which higher education providers
need to satisfy in order to be registered with the OfS.
One of the initial and ongoing conditions for registration
(E2) requires the provider to have in place adequate and
effective management and governance arrangements
to deliver, in practice, the public interest governance
principles that are applicable to it.
Amongst the public interest governance principles are that
the governing body takes such steps as are reasonably
practicable to ensure that freedom of speech within the
law is secured within the provider and that academic staff
at an English higher education provider have freedom
within the law to question and test received wisdom and
to put forward new ideas and controversial or unpopular
opinions without placing themselves in jeopardy of losing
their jobs or privileges they may have at the provider.
Amongst material that the OfS may consider in deciding

whether the provider has in place adequate and effective
arrangements is the publication of a code of practice to
ensure compliance with the statutory duty on freedom of
speech set out in section 43 of the Education (No.2) Act
1986 (see below).
The degree to which there is a problem of free speech
at universities is itself open to debate, with media reports
claiming that ‘no platforming’ and ‘safe space’ policies are
suppressing freedom of speech. In addition, Spiked’s Free
Speech University Rankings fourth annual report published
in 2018, ranking 115 UK universities, claims that 54%
universities “actively censor speech”, 40% “stifle speech
through excessive regulation”, and only 6% are “truly free,
open places”.
The question of the scale of the problem was recently
considered by the House of Commons and House of
Lords Joint Committee on Human Rights. In its report on
freedom of speech in universities published on 27 March
2018 the Committee concluded that it had not found
“the wholesale censorship of debate in universities which
media coverage has suggested”, though it did conclude
that there “are real problems which act as disincentives for
students to put on challenging events”.
The Committee went on to recommend that the Prevent
duty guidance for higher education institutions and the
Charity Commission guidance to student unions should
be reviewed; that the OfS should report annually on free
speech in universities, including naming when universities
have been non-compliant with their responsibility to
secure free speech and that the Government should
consider whether there was any case for the OfS to
take over the regulation of student unions from the
Charity Commission.
The OfS has responded to this report to say that it does
not agree that there is currently a need to report annually
on free speech but it may do so “from time to time” and
that it is not planning on naming and shaming providers
where free speech has been suppressed but it would
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students and employees in connection with them. The
duty extends to persons and places within the control of
the institution (including the students’ union). Institutions
should review their code of practice on freedom of
speech at regular intervals.
In considering freedom of speech institutions also need
to take into account the Prevent duty. Section 26(1) of the
Counter-Terrorism and Security Act 2015 imposes a duty
on “specified authorities”, when exercising their functions,
to have due regard to the need to prevent people from
being drawn into terrorism. Specified authorities include
relevant higher education bodies in England, Wales and
Scotland (the duty does not apply to Northern Ireland).
On 12 March 2015, the Government issued sector specific
guidance for higher education institutions in England
and Wales and separate guidance for Scottish higher
education institutions. In this guidance the Government
states that young people make up a disproportionately
high number of those arrested for terrorist-related
offences, that some students may arrive at relevant higher
education bodies already committed to terrorism while
others may be radicalised while attending the institution
due to activity on or off campus.

publish regulatory action and reasons for this where
there has been a breach of registration condition E2.
The Government and the OfS both take the view that
the regulation of student unions should remain with the
Charity Commission. Guidance on free speech is
currently being prepared by a working group including the
OfS, the Department for Education and the Equality and
Human Rights Commission.

The legal background
Section 43 of the Education (No. 2) Act 1986 imposes
a duty on any university, any institution other than
a university within the higher education sector, any
establishment of higher or further education which is
maintained by a local authority and any institution within
the further education sector to take such steps as are
reasonably practicable to ensure freedom of speech
within the law for its members, students, employees and
visiting speakers. The Higher Education and Research Act
2017 extended section 43 of the 1986 Act to include any
registered higher education provider in England.
In particular, the institution must issue, keep up to date,
and take all reasonable steps to ensure compliance with a
code of practice concerning the organisation of meetings
and other activities and the conduct required of members,

18

The sector specific guidance sets out a number of areas
in which it expects institutions to be delivering, including
external speakers and events. The guidance goes on to
state that compliance with the Prevent duty requires that
properly thought through procedures and policies are in
place and that institutions will be well placed to comply
with the Prevent duty if such procedures and policies
match the expectations set out in the guidance.
The guidance states that, in order to comply with the
Prevent duty, institutions should have in place policies and
procedures for the management of events on campus and
use of all their premises and a system for assessing and
rating the risks associated with any planned events. The
policies should apply to all staff, students and visitors and
clearly set out what is required for any event to proceed.
The guidance makes it clear that institutions need to
balance their legal duties, on the one hand, in terms of
ensuring freedom of speech and academic freedom and,
on the other, protecting student and staff welfare and it
refers to the Universities UK guidance on external speakers
in higher education institutions.

What does this mean in practice for institutions?
It is clear that there will be a greater focus on Universities
securing free speech on campus.
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The areas where this most commonly presents a
challenge is in the context of booking external speakers.
The new focus emphasises the need for institutions to
have clear policies with suitable guidance in place for
those engaged in booking speakers. The duty to ‘ensure’
free speech takes precedence over the Prevent duty to
have ‘due regard’ to the need to prevent people from
being drawn into terrorism. Policies should therefore
presume that speakers who may express unpopular or
controversial opinions will be permitted to speak but
should ensure that there is appropriate balance for those
views on any platform. Any decision that there should be
‘no platform’ for any particular speaker should be taken
rarely and the reasoning for such a decision should be
carefully documents. Student opposition, unless it carries
with it the risk of serious disruption or violent protest, will
not normally provide sufficient justification.

The role of the Office for Students in championing free
speech creates an opportune moment for all institutions
to review policies and rules to make sure that free speech
is carefully safeguarded and to ensure that there is careful
monitoring of the application of those policies.

For more information please contact:

Nicola Bennison
Partner
T: +44 115 931 7602
nicolabennison@eversheds-sutherland.com

It may also be going forward that the right to free speech
will be used more regularly as a shield by students and
academics in disciplinary proceedings, particularly where
they might relate to the use of social or other media. The
right is to free speech within the law and there will be
many occasions where posts on social media will fall on
the wrong side of the line in terms of what is lawful, but
care must be taken to distinguish unlawful and therefore
unprotected comments from ones which are merely
unpalatable or unpopular. A careful review of internal
policies on the use of IT and institutional computer access
will be required to ensure that any limitation on use does
not stifle free speech.
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Income strips
and student
accommodation

E

conomic and political uncertainty since
the Brexit vote has increased funding
pressures on Higher Education Institutions
when putting their estates strategies into
action. A perfect storm of a predicted
drop in EU student numbers, loss of EU research
funding, potentially decreasing property values and
increasing construction costs means that the funding
of capital projects is likely to remain a major issue for
institutions for the foreseeable future.
For many institutions about to embark on cycles of capital
redevelopment, shelving projects has not been an option.
Research from the Association of University Directors
of Estates (AUDE) has confirmed that the quality of an
institution’s facilities is the most important factor for
students when deciding where to study. An institution’s
estate, and particularly its student accommodation
offering, is therefore key to its ability to attract students
(especially overseas students drawn here by the weak
pound) and to thrive post-Brexit.
Institutions are seeking innovative ways to fund and
deliver their estates projects and to limit the levels of
funding and development risk to which they are exposed.
At the same time, property investors are seeking lowrisk, long-term investments. There remains optimism
in the investment market that, just as it thrived during
the last downturn, the student accommodation sector
will continue to perform well. Institutions are currently
well-placed to leverage this confidence to achieve
their student accommodation strategies. Student
accommodation projects utilising “income strip” models,
in particular, are proving to be an ideal vehicle for
institutions and investors alike.
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What is an income strip deal and why is it
attractive to investors?
An income strip typically involves an institution
contracting with a developer/investor, who will forward
fund and construct the new development and lease it
to the institution (usually for a period of 30-50 years).
The institution pays a fixed rent for this period, which is
usually linked to the Retail Prices Index (RPI) or Consumer
Prices Index (CPI) (inflation measures) rather than an open
market rent. This indexed review is often subject to a
maximum increase, a “cap”, to protect the institution from
the spectre of runaway inflation, and a minimum increase,
a “collar”, to protect the investor from price deflation.
The liability for repair and operation of the property
usually sits with the institution, along with the future
residual value, allowing the investor to “strip” the income
out of the asset. The investor benefits from relatively
stable long term income which represents 100% of the
investment’s return.
The financial strength and stability of Higher Education
Institutions, coupled with ongoing market confidence
in the student accommodation sector, makes this an
attractive investment for investors seeking to minimise
their exposure to risk and obtain a safe long-term income.

What are the benefits for the institution?
An income strip model can offer several benefits to an
institution:
–– the forward-funding model provides a funding solution
for institutions, who do not have to resort to long-term
bank financing on potentially unfavourable terms and
who can also minimise their development risk
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–– at the end of the lease term, the institution typically
has the option to acquire the freehold of the building
for just £1. This is a key part of the attraction for many
institutions. It may also act as a buffer against exposure
to falling property values
–– the passing rent the institution pays under the long
lease is frequently less than the market rent, enabling
the institution to sublet at a rent higher than the rent
payable to the investor and allowing it to take a
“profit” rent
–– the capping of the inflation-linked increases in rent
provides the institution with cost certainty over a long
period of time

What are the risks for the institution?
Income strips are not risk-free for institutions.
Where the liability for repair and operation of the property
sits with the institution, as it usually will, it is important
that the institution has input into the detailed design and
specification of the development. Since the institution
will not be carrying out the development itself, a robust
construction package, with reliance on warranties for the
institution, is important.

Since more than one party will have an interest in the
capital value of the property, traditional, predictable lease
drafting is often not suitable for income strips. Issues such
as forfeiture, who insures, dealing with rent interruption
risks, what step-in rights each party has, and how estate
service charges and insurance rent obligations cascade
through the structure can make for complications,
extensive negotiations and bespoke drafting to ensure that
the investments hold up institutionally for the investor, as
well as practically for the institution.

For more information please contact:
Clare Whitaker
Partner
T: +44 1223 22 4296
clarewhitaker@eversheds-sutherland.com
Elizabeth Fevyer
Principal Associate
T: +44 845 498 8036
elizabethfevyer@eversheds-sutherland.com
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Handle with care –
disclosure of documents
in court proceedings
The pitfalls and how to avoid them

T

o run any university involves generating
many forms of documents, be they
electronic or hard copy, from letters, emails
and diary notes to contracts, deeds and
invoices. Those will all go towards the day
to day running of the institution and can create not
only a wealth of knowledge but also drive innovation
through the flow of ideas and sharing of opinions.
In the context of an academic institution many may also
be sensitive and confidential, containing content which
the institution would not choose to share voluntarily.
Increasingly of course there will be circumstances in
which a requirement to disclose is imposed upon the
controller of those documents. Data protection
and Freedom of Information legislation are two
such statutory examples.
There is however another context in which the duty to
disclose could be imposed upon a university. Namely
court proceedings. If an institution takes - or is on the
receiving end of - court proceedings it could be placed
under an obligation to disclose sensitive or confidential
material which is damaging – or at least embarrassing for both the university and individuals if it were
to come to light.
Understanding the potential extent of disclosure
obligations and the risks it presents for an institution’s
reputation is therefore important. So too the concept
of privilege which justifies withholding documents
from inspection.
In this article we provide an over view of the key
principles and practical points. It is a technical area
and the devil will be in the detail of any particular case.
But here are some pointers.

Disclosure – what does it all mean?
The term “documents” probably means more than you
think. It encompasses anything upon which information
is recorded. Not just paper documents but also electronic
communications, phone text messages, audio or video
recordings and back up files and metadata.
It can be a very big exercise. The starting point is that
parties to litigation must make available all “relevant”
documents. In principle any document which could have
a bearing on the issues in dispute could be disclosable whether it’s a carefully drafted briefing note or a hurriedly
sent text. Recent court rules now provide for scope to
be tailored to try and ensure that it is more proportionate
and appropriate for the issues in dispute together with the
size and value of the case. In particular the key driver to
a Disclosure Pilot Scheme (DPS) which is due to run for
two years from January 2019 in the Business & Property
Courts is the need for a proportionate approach to the
disclosure process.
The reality though is that in this day and age the volume
of material which needs to be identified and assessed
for relevance can be very large indeed. Thinking through
what is required and putting in place a strategy from the
outset to handle the exercise efficiently will be important
to keeping costs to a minimum. At Eversheds Sutherland
we use a bespoke document review platform to carry out
those sorts of review and disclosure exercises.
It’s irrelevant if it helps or hinders your case. Under the
existing rules and also the extended disclosure provisions
of the DPS, a party to litigation must list and make
available to the court and an opponent all documents of
relevance to a dispute whether or not they are helpful to
the document holder’s case or that of the other side. Just
because it’s incriminating or disparaging doesn’t mean it
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might not be disclosable. Parts of a disclosable document
can be redacted (obscured), however, if they are
privileged (see further below) or irrelevant and
commercially sensitive.

over all privileged documents and ensure the relevant
individuals understand the importance of keeping
them confidential.

If it is disclosable it must not be destroyed. The courts
impose stringent duties on parties to preserve (and not
alter) all documents which may become disclosable
in a dispute. That duty is triggered once litigation has
commenced or indeed once a party becomes aware of
the possibility of litigation and continues until judgment
or settlement. Making sure that message is understood
by colleagues, and any automatic document destruction
policies are suspended, is critical to avoid reputationally
damaging allegations of document destruction. Even if a
disclosable document is no longer within a party’s control
that party may still need to state that it was in its control
and explain why a copy will not be produced.

The key is forward planning and proactive control It’s
impossible to predict the precise form that disputes could
take – still less the scope of documents which are being
generated within the university which could be caught by
the disclosure rules if a dispute arises.

Privilege
If the document is privileged it does not need to be
shared. There are a number of types of privilege but
most common for the purposes of civil litigation is “legal
privilege”. That stems from the principle that a client
should be able to consult a lawyer in confidence without
fear of having to disclose those communications at a later
date. Legal privilege falls into three sub categories:
–– Legal advice privilege - protects confidential
communications and is created for the purpose of
giving or receiving legal advice, between a lawyer and
a client (together with documents which reflect such
communications)
–– Litigation privilege - applies to documents created
where: (a) litigation is in progress or in reasonable
contemplation; (b) the relevant communication was
made for the sole or dominant purpose of conducting
that litigation; and (c) the litigation is adversarial, and
not investigative or inquisitorial
–– Without Prejudice privilege - covers statements made
(in writing or orally) in a genuine attempt to settle an
existing dispute (although they could subsequently be
admissible in deciding who should bear the legal costs
of the dispute)

Practical tips on disclosure

There are though some principles and approaches
which, if adopted, can help to manage the risk of an
embarrassing document being created (at least without
some forethought) and similarly ensure that, if a
document could be privileged, that status is claimed
and retained.
1. Mark communications appropriately
–– consider: “Strictly Private and Confidential – Legally
Privileged”; “Prepared for the purposes of litigation”;
“Privileged – Advice from External Counsel”; “Do not
circulate”; “Prepared for the purpose of seeking
legal advice”
–– consider whether “without prejudice” or “without
prejudice save as to costs” can be used in any
negotiations/attempts to settle
2. Restrict circulation list
–– retain confidentiality by restricting communications to
only necessary recipients
–– include instructions to recipients about how to treat
the communication (for example, do not forward/
circulate, keep confidential)
3. Think about how information should be passed on
–– if you want to forward/share an email/document
that has been marked privileged or you think may be
privileged, check with your legal team (or take legal
advice) first
–– would it be better to have a discussion about a
sensitive topic rather than commit to writing? Consider
providing updates in person or by telephone
4. Do not blur the lines

Privilege is complicated! So for instance, communications
with third parties might (if the other tests are met) be
protected by litigation privilege but will not benefit
from legal advice privilege. Conversely just because a
document is only shared within the institution (verbatim
or in summary) does not necessarily mean that privilege
will be preserved. Recent cases have confirmed that if a
document is disseminated beyond the immediate group
of recipients who require sight of it in order to conduct
litigation it may not be “privileged”.

–– make clear when advice is legal advice rather than
business advice

Privilege can be lost as well as won. Privilege may be
“waived” if the document is shared with a third party and
ceases to be confidential. Inadvertent distribution may not
amount to a waiver but again the rules are complicated.
The very best course of action is to keep tight control

–– an in-house or external lawyer should be e-mailed
directly if seeking advice, rather than just copied into
the e-mail; simply copying it does not make
it privileged
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–– do not refer to confidential material in letters which do
not otherwise attract privilege in case you inadvertently
waive the privilege over that information/material
5. Involve external or in-house lawyers
–– consider guidance/policies for complaints/issues to be
forwarded to the legal team so that, where appropriate,
dealing with such matters can be covered by privilege
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6. Think about content of all communications/
documents (particularly where privilege is not
likely to apply)
–– keep communications factual, professional and
unambiguous
–– would you be happy for a third party to see your
comments? Could they be misinterpreted? Could your
comments be harmful or embarrassing if disclosed?
7. Manage instructions to third parties
–– ensure instructions to external lawyers are sent
through an external legal team or in-house lawyers
8. Clarity and guidance
–– ensure, where possible, a project/investigations team
includes a lawyer and everyone is clear on the issue of
privilege at the outset
–– consider establishing guidelines on how to raise queries

9. If in doubt, ask!
–– always keep privilege in mind and seek advice if you
are in doubt; talk to a lawyer face to face especially if
there is a risk issue; share problems and have an
open dialogue

For more information please contact:
Alison Oldfield
Partner
T: +44 113 200 4660
alisonoldfield@eversheds-sutherland.com
Anna Bevan-Jones
Principal Associate
T: +44 29 2047 7229
annabevan-jones@eversheds-sutherland.com

25

InStep / Higher Education

Eversheds Sutherland
support and offices

E

versheds Sutherland has unrivalled experience in the education sector
for the provision of legal advice both within the UK and internationally.
Details of our offices are set out below but if you do have any questions
arising from this issue of InStep, or you would like to talk to us to explore
how we can help you with your requirements, please do contact me.

Diane Gilhooley
Partner, Head of Eversheds Sutherland’s UK
and International Education Practice
T: +44 161 831 8151
dianegilhooley@eversheds-sutherland.com
Africa
Mauritius
South Africa
Tunisia
Asia
China
Brunei
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Hong Kong
Singapore
Central and
Eastern Europe
Czech Republic
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Lithuania
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Romania
Russia
Slovakia
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