
Making sense of Brexit
An orderly Brexit? The trouble 
with talking about transitionals

Partner, Andrew Henderson, considers the shape of the transitional 
arrangements that would take effect on withdrawal from the EU (the date 
falling at the end of the two year Article 50 process) and how financial 
institutions could factor these in their Brexit plans.

Key points
 – so that market participants have certainty regarding the direction in which they 

are moving during a transitional period, the content of the compliance 
requirements which will apply at the end of the transitional period need to be 
finalised before the commencement of the transitional period

 – however, the transitional period may need to be extended to allow for an  
initial period during which the UK and EU authorities can consult on and make 
rules and regulations

 – the transitional arrangements will need to address the status, if any, of guidance 
which the European Supervisory Authorities provide and their jurisdiction over 
financial institutions

The government published its White Paper ‘The United Kingdom’s exit from and 
new partnership with the European Union’ Cm 9417 on 2 February 2017. The White 
Paper sets out 12 principles to guide the government through the withdrawal 
from the EU. The final principle commits to “delivering a smooth, orderly exit from 
the EU”. The acknowledgment in the White Paper builds on two concerns for UK 
financial institutions wanting to do business in the EU and vice versa:

 – the nature of the future relationship between the UK and the EU

 – when that arrangement might be in place
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In the context of the regulation of financial institutions and the “passporting” regimes these 
concerns are particularly acute. The prospect of a period under transitional arrangements 
or “transitionals”, during which the change from the existing relationship between the 
UK and the EU to a new relationship takes place, should alleviate the concerns, insofar 
as it allows business to acclimatise to the new relationship and put in place measures for 
an orderly transition, whilst existing rights and obligations are left in place.1 The trouble, 
however, with transitional periods is that their nature and length will need to depend very 
much on what awaits those looking to benefit from them at the end of the relevant period.

Peering over the cliff edge
The White Paper articulates the case for a transitional period as follows:

“It is … in no one’s interests for there to be a cliff-edge for business or a threat to stability, 
as we change from our existing relationship to a new partnership with the EU. Instead, we 
want to have reached an agreement about our future partnership by the time the two year 
Article 50 process has concluded. From that point onwards, we believe a phased process 
of implementation, in which the UK, the EU institutions and Member States prepare for 
the new arrangements that will exist between us, will be in our mutual interest. This will 
give businesses enough time to plan and prepare for those new arrangements. … For each 
issue, the time we need to phase in the new arrangements may differ; some might be 
introduced very quickly, some might take longer. And the interim arrangements we rely 
upon are likely to be a matter of negotiation. The UK will not, however, seek some form of 
unlimited transitional status. That would not be good for the UK and nor would it be good 
for the EU.“

In addition to articulating the need to avoid an immediate “turning-off” or “turning-on” 
of the lights as the UK leaves the EU (depending on one’s political perspective), rather a 
“turning-down” or “turning-up” of those lights, to allow the time to adjust, the White Paper 
identifies other important factors in unpacking any transitional arrangements. Specifically, 
the White Paper states that arrangements should be mutual, and that different issues 
require different time periods — one size may not fit all.

Caution and the EU Bargaining Position
The European Council’s “draft guidelines following the [UK]’s notification under Article 
50 TEU” dated 29 April 2017 also discuss a transitional period after the withdrawal date. 
Paragraph 6 states:

“To the extent necessary and legally possible, the negotiations may also seek to determine 
transitional arrangements which are in the interest of the Union and, as appropriate, to 
provide for bridges towards the foreseeable framework for the future relationship. Any 

such transitional arrangements must be clearly defined, limited in time, and subject to 
effective enforcement mechanisms. Should a time-limited prolongation of Union acquis 
be considered, this would require existing Union regulatory, budgetary, supervisory and 
enforcement instruments and structures to apply.”

This statement highlights the continued role of existing EU legal processes which would 
include an ongoing role for the European Court of Justice. The requirement for clear 
definition and limitation in time and subject provide a logical underpinning.2

Judicial support for the transitional concept
In the Miller judgment,3 the majority of the Supreme Court declared the effects of the 
withdrawal from the EU thus:

“EU law will cease to be a source of domestic law, even if the Great Repeal Bill provides 
that some legal rules derived from it should remain in force or continue to apply to 
accrued rights and liabilities … even those legal rules derived from EU law and transposed 
into UK law by domestic legislation will have a different status.“4

The judgment confirms, with clarity, that withdrawal from the EU will result in a new  
legal order. The majority recognise, however, the possibility of some legal rules derived 
from the current legal order remaining in force or continuing to apply to accrued rights 
and liabilities.

The judgment supports the concept of transitional arrangements with the majority 
acknowledging that some legal rules derived from the EU legal order could remain in force 
or continue to apply to accrued rights and liabilities during a transitional period. This is 
helpful to the cause of transitionals, to the extent such help is necessary, in that the UK’s 
highest court has confirmed that there is no constitutional impediment to the government 
providing for transitional arrangements.

Leaves out of the EU book
The concept of transitional arrangements, particularly those governing a timescale to 
achieve compliance with a law, that comes into force at the beginning of the related 
transitional period, by the end of that transitional period, is common in the context of 
Single Financial Market Directives. A “clean” withdrawal from the EU will necessarily entail 
a withdrawal from the Single Financial Market Directives. There is, therefore, a logic in 
applying the same or at least a similar approach to the withdrawal from those Directives 
as there was for their implementation. The Directives are replete with provisions dealing 
with the manner in which member states and firms alike have to bring themselves into 
compliance with their provisions.
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For example, the Alternative Investment Fund Managers Directive (AIFMD), contains 
transitional provisions governing, amongst other items:

 –  the period within which institutions are required to achieve compliance with the AIFMD

 – recognition of the on-going legitimacy of arrangements entered into before the AIFMD 
comes into force

 – the staggered “phasing-in” of certain provisions and simultaneous “phasing-out”  
of others5

The financial services sector is, however, not uniform — in fact there are nine different 
“Passports” and these are set out in the Appendix. In the same way that talking about  
third country rights and concepts of “equivalence” as if they are a single uniform process 
across all of the Single Financial Market Directives is misguided, a “one-size-fits all” 
approach to transitional arrangements would be sub-optimal as not reflecting the 
underlying legal regimes. Withdrawal and transitional arrangements should, therefore, 
be considered on, if not an individual Single Financial Market Directive or EU Regulation 
basis, at least on a sector-by-sector basis. As mentioned above, the White Paper, at least, 
acknowledges this concept.

The design of transitional arrangements
Notwithstanding the danger of the “one-size-fits all” approach, there may be some 
common features that are generally worth importing into the design of transitional 
arrangements. In this respect, the following features, some of which we touched on above 
in citing examples of transitional arrangements under EU Directives, should be considered:

Expedited regulatory authorisation

To the extent that the UK and EU do not agree an arrangement which has the effect of 
granting rights analogous with those under the provisions in the Single Financial Market 
Directives which allow institutions authorised in one member state to provide services 
(Services Passport) or establish a branch (Branch Passport) in another member state, 
mutual arrangements for expedited regulatory authorisation should be considered. Even 
if the UK and the EU decide against full mutual recognition, which the current Passport 
regimes, in effect, achieve, a UK regulatory process which gives EU institutions currently 
operating a branch in the UK via a Branch or Services Passport before the date of the UK’s 

withdrawal from the EU (the “Withdrawal Date”) a “fast-track” authorisation (and vice-versa 
for UK firms operating in the EU), during the transitional period, would be useful in helping 
ensure as little disruption to the operation of existing branches.

This would help give effect to the requirement that all institutions performing regulated 
activities under a Branch Passport or Services Passport before the Withdrawal Date to:

 – take all necessary measures to comply with national law in force from the Withdrawal 
Date or from the date the transitional national law is brought into force (New Law 
Effective Date)

 – submit an application of authorisation within the specified number of months or years of 
that New Law Effective Date and before the end of the transition period (End Date)

Recognition of the on-going legitimacy of steps entered into before withdrawal

Financial institutions should have the confidence that steps taken in compliance with the 
rules in force before the Withdrawal Date (Old Rules) will be recognised as valid during 
the transitional period, if not beyond that period. The draft Annex to European Council’s 
“recommendation for a decision authorising the opening of negotiations” dated 3 May 2017 
raises this issue at paragraph 13 directing that the agreement between the UK and the EU 
should “clarify the situation of goods placed on the market before the withdrawal date…”.

The laws in force from the Withdrawal Date (New Rules) should not apply to the 
promotion or marketing of financial products undertaken before the Withdrawal Date. Any 
offering document, such as a prospectus drawn up and published in accordance with the 
Prospectus Directive, before the Withdrawal Date should remain valid for the duration of 
the validity of that offering document.

Recognition of the on-going legitimacy of arrangements entered into before withdrawal

This is similar to the item above, although it contemplates a continuing state of affairs 
— for example, investors continuing to hold and benefit from a type of product offered 
before the Withdrawal Date after the Withdrawal Date.

The New Rules should not preclude a financial institution from continuing to manage a 
product provided that there is no change to that product, for example, a fund manager 
makes no additional investments after the Withdrawal Date but continues to manage the 
fund without the need to apply for authorisation under the New Rules.
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An alternative or additional approach is to provide that an institution managing a product 
which is closed to new investors and has a compulsory redemption, dissolution or 
some other event that “ends the life” of the product within a specified period from the 
Withdrawal Date, may continue to manage the product under the Old Rules and without 
need to comply with the New Rules. As above, financial institutions and investors should 
have the confidence that a product managed in compliance with the Old Rules before the 
Withdrawal Date be recognised as valid during the transitional period, if not beyond.

Recognition of the ongoing powers of the European Supervisory Authorities (ESAs)

Since their establishment in 2010,6 the ESAs, that is the European Banking Authority (EBA), 
European Insurance and Occupational Pensions Authority (EIOPA) and the European 
Securities and Markets Authority (ESMA) have assumed increasing significance in the 
lives of UK financial institutions. The transitional arrangements would need to address 
the status, if any, of guidance which the ESAs provide and their jurisdiction over financial 
institutions. The importance of this is shown most notably by Credit Rating Agencies, 
which are not regulated under any Single Financial Market Directive, but are subject to an 
ESMA registration requirement under the EU Regulation on Credit Rating Agencies.7

Too soon to tell?
The question of the adequacy of any transitional arrangements, both as to what they 
should provide and to how long they should be in place, can only be judged by reference 
to what institutions will know and understand about their legal rights and duties at the 
beginning of the transitional period. A practical concern is that transitional arrangements 
typically contemplate a date by which institutions have to achieve compliance with the 
specified requirements to which the transition is moving. The date by which compliance is 
required will typically coincide with the expiry of the transitional period. However, so that 
market participants have certainty regarding the direction in which they need to move, the 
content of those requirements which will apply at the end of the transitional period will 
typically already be finalised before the commencement of the transitional period.

Without a firm idea of what requirements will apply at the end of the transitional period, 
institutions will be unable to plan effectively to achieve full compliance with those 
requirements. This position may be ameliorated by extending the transitional period, for 
example to allow for an initial period during which the UK authorities, such as the Treasury, 
Prudential Regulation Authority and Financial Conduct Authority can consult on and make 
rules and regulations. The could have the practical effect of prolonging the period firms 
have to reach compliance with a concrete set of obligations, once those rules are decided. 
However, each of the following stages of the process will need to be separated out and 
carefully thought through:

 – the EU withdrawal date: at the beginning of the transitional period

 – a date when the new laws come into force: at some point during the transitional period

 – the date by which institutions have to comply with the new laws: at the end of the 
transitional period

 – This, in turn, links with the intended timetable for any institution which has decided to 
leave the UK or the EU, or to some other action to address the consequences of the UK’s 
withdrawal from the EU, by, for example:

 – putting detailed transitional arrangements in place to take effect to coincide with when 
exit from the EEA takes effect

 – obtaining clarity on and conformity with the form and substance of any relevant laws 
that will apply at the end of the transitional period

Until there is settlement on, at least, the core features of the final Brexit arrangements, talk 
of transitionals can only go so far, shining an incomplete light on what financial institutions 
can expect.

1 The Treasury Committee is undertaking its own inquiry into transitionals — see ‘Inquiry on the UK’s future 
economic relationship with the EU’.

2     See also The Draft Motion for a Resolution on negotiations with the United Kingdom, 29.03.2017, para 28 on 
‘Transitional Provisions’. 

3     R (on the application of Miller and another) v Secretary of State for Exiting the European Union [2017] UKSC 5.

4     See para 80.

5     See Arts 66, 67 and 68.

6     See EU Regulations 1093/2010/EU, 1094/2010/EU and 1095/2010/EU establishing the EBA, EIOPA and ESMA, 
respectively.

7     See EU Regulation 1060/2009/EC, Art 14.
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Appendix: the single financial market passporting directives  

Type institution Single Financial Market Directive

1. Banks and building societies Capital Requirements Directive IV 2013/36/EU

2. Mortgage brokers Mortgage Credit Directive 2014/17/EU

3. Electronic money institutions Second Electronic Money Directive 2009/110/EC

4. Payment institutions Payment Services Directive 2007/64/EC (to be replaced by the Second 
Payment Services Directive 2015/2366/EU with effect from 13 January 2018)

5. Investment banks, broker-
dealers and asset managers 
managing segregated 
accounts

Markets in Financial Instruments Directive 2004/39/EC (to be replaced by 
the MiFID II Directive 2014/65/EU and Markets in Financial Instruments 
Regulation 600/2014 with effect from 3 January 2018)

6. Managers of UCIT funds Recast UCITS Directive 2009/65/EC

7. Managers of non-UCITS 
funds

Alternative Investment Fund managers Directive 2011/61/EU

8. Insurers and reinsurers Solvency II Directive 2009/138/EC

9. Insurance intermediaries Insurance Mediation Directive 2002/92/EC (to be replaced with the Insurance 
Distribution Directive 2016/97/EU from 23 February 2018)
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