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INSISTING ON A MODERN APPROACH TO COMPENSATION IN
COMMERCIAL TRUST CASES

OVERVIEW

Whereas common law duties in contract and tort are premised on parties being “independent and equal
actors” concerned primarily with their own self-interest, equitable fiduciary relationships have “trust,
not self-interest at [their] core”. This was the observation of Lord Reed in the recent United Kingdom
Supreme Court case of AIB Group (UK) plc v Mark Redler & Co Solicitors,1 paraphrasing from the
minority judgment of McLachlin J in the Canadian Supreme Court case of Canson Enterprises Ltd v
Boughton & Co.2 Such duties derive from the distinct historical legal traditions and court systems of
Common Law and Chancery, merged under the Judicature Act 1873 (UK). But how do such
differences, even today, affect the courts’ approach to the calculation of compensation?

Surveying the approach taken across common law jurisdictions, such as Hong Kong, Canada,
Australia and New Zealand, the court held that equitable compensation for breach of trust required a
causal connection with the loss suffered, affirming almost 20 years on, the much debated judgment of
the House of Lords in Target Holdings v Redferns.3

The case relates to trusts arising in a context of the typical mortgage transaction, in this case
under the terms of the Council of Mortgage Lenders’ Handbook.4 Thereunder, one of the duties of the
solicitors, Mark Redler & Co Solicitors, was to ensure that the bank, AIB, on completion of the
transaction, held a fully enforceable first charge over the borrowers’ property by way of legal
mortgage. In principle, loan advances were to be paid to the solicitors prior to completion and held on
trust for the bank until all prior-ranking debts and security interests had been discharged in full. At that
point, the trust would cease, with the balance paid to the borrowers. However, in Mark Redler there
was a misunderstanding.

In summary, the facts were as follows:
• In June 2006 Mr and Mrs Sondhi applied to borrow £3.3 million from AIB. The borrowers’ home

was valued at £4.25 million and the loan was to be secured by a first legal charge over that
property. There was prior security in favour of Barclays Bank plc in respect of existing
borrowings of £1.5 million, which was to be discharged as part of completion.

• There was a misunderstanding during the course of the transaction and the solicitors, in breach of
duty, only paid Barclays enough to discharge the debt partially. The balance of £3.3 million less
expenses was released to the borrowers. There remained approximately £309,000 unpaid, secured
by the prior Barclays charge, which therefore remained in place.

• Subsequently a deal was reached between the banks whereby Barclays would have priority of
approximately £275,000 and AIB was granted a second legal charge over the property.

• The borrowers subsequently defaulted on the loans and the property was repossessed and sold for
only £1.2 million. After expenses and the priority payment to Barclays, AIB received £867,697 of
the proceeds at a loss on the total loan of £2.5 million (“in round figures”).5

The bank sued the solicitors for breach of contract and negligence to recover the £275,000
shortfall – the additional value of the security that the bank should have received had the solicitors not
released the funds to the borrowers prematurely. The bank also claimed: reconstitution of the fund

1 AIB Group (UK) plc v Mark Redler & Co Solicitors [2014] UKSC 58.

2 Canson Enterprises Ltd v Boughton & Co (1991) 85 DLR (4th) 129.

3 Target Holdings Ltd v Redferns [1996] AC 421.

4 Council of Mortgage Lenders’ Handbook (2nd ed).

5 See AIB Group (UK) plc v Mark Redler & Co Solicitors [2014] UKSC 58 at [2]-[8].
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paid away in breach of trust and breach of fiduciary duty; and equitable compensation for breach of
trust/fiduciary duty, for the £2.5 million loss of the loan advance.6 The bank sought to make good its
unfortunate bargain from the solicitors and if allowed, the bank would have been in a better position
than if the solicitors had complied with their duties.

The first instance judge and the Court of Appeal limited the bank’s recovery to the £275,000
shortfall in the value of the bank’s security. The Supreme Court unanimously dismissed the bank’s
appeal, citing Lord Browne-Wilkinson in Target Holdings:

Equitable compensation for breach of trust is designed to achieve exactly what the word compensation
suggests: to make good a loss in fact suffered by the beneficiaries and which, using hindsight and
common sense, can be seen to have been caused by the breach.7

A monetary award reflecting neither loss caused or profit gained by the wrongdoer would be
“penal”.8

The court examined the available equitable remedies. The bank had claimed account and
restitution/reconstitution of the trust funds, which is the remedy available where a trustee has released
trust funds without authority and in breach of its duty of custodial stewardship. Where the trust is
continuing, the trustee is liable to restore the trust estate with the lost assets themselves or the
monetary equivalent. The bank argued that, as the mortgage transaction had not been completed in
accordance with the Council of Mortgage Lenders’ Handbook with the registration of a first legal
charge, the solicitors remained trustees and were therefore liable to reconstitute the dissipated trust
funds of £2.5 million. The court, however, agreed with Lord Browne-Wilkinson in Target Holdings
that the transaction “completed”, and the trust ended, when its commercial purpose had been achieved,
namely to enter into the lender/borrower relationship and lend the funds on security. The terms and
duration of such commercial trusts, which are bare trusts arising as part of a commercial transaction,
are determined by the terms of the transaction within which they operate. And in that sense, they differ
from more traditional trusts, such as those which arise following a gift of property and tend to operate
over longer periods of time.9

Where a trust has come to an end, for example on completion of the relevant commercial
transaction, the remedy of account and restitution of the trust funds is no longer available.10 At that
point, compensation must be paid directly to the beneficiary in respect of the loss caused by the breach
of trust.

Whilst the level of equitable compensation for breach of trust in this case was equivalent to the
measure of common law damages for the breach of contract and tort, the court rejected any notion that
the remedies were indistinct. The concepts of foreseeability, remoteness and mitigation of loss would
generally not be relevant to the calculation of equitable compensation, as they are in relation to
damages for negligence at common law.11 However, the underlying principle is shared: compensation
should only be paid for loss where there is an appropriate causal connection between the breached
obligation and the loss suffered. Once simple causation is established, the level of the compensation
depends on the nature of the obligation itself. For example, within the common law itself the law of
negligence adopts the concepts of foreseeability and remoteness, which limit the calculation of loss:
delineating the boundaries of a duty of skill and care, and the appropriate level of damages,
necessarily involves an assessment of what is foreseeable. By contrast, different policy considerations
dictate that loss claimed in the tort of deceit does not have to be foreseeable in order to be recoverable:

6 AIB Group (UK) plc v Mark Redler & Co Solicitors [2014] UKSC 58 at [8].

7 AIB Group (UK) plc v Mark Redler & Co Solicitors [2014] UKSC 58 at [19], citing Target Holdings Ltd v Redferns [1996] AC
421 at 439.

8 AIB Group (UK) plc v Mark Redler & Co Solicitors [2014] UKSC 58 at [64].

9 AIB Group (UK) plc v Mark Redler & Co Solicitors [2014] UKSC 58 at [70], [74].

10 See discussion AIB Group (UK) plc v Mark Redler & Co Solicitors [2014] UKSC 58 at [134].

11 AIB Group (UK) plc v Mark Redler & Co Solicitors [2014] UKSC 58 at [131], [137].
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a simple causal connection is sufficient.12 It follows that the nature of the obligation breached should
be the key factor in determining the level of recoverable loss.13 In rejecting any distinction based on
the historical origin of the remedies the Supreme Court adopted a modern approach.

It should be noted that the meaning of “completion” adopted by the Supreme Court in this case
appeared to be at odds with the prior judgment of the Court of Appeal in Lloyds TSB Bank plc v
Markandan & Uddin.14 Markandan & Uddin was a mortgage case involving fraudulent borrowers in
which the bank sought, and was granted, recovery of its funds after the solicitors released them
prematurely and no security was obtained. The Supreme Court left open that the result in Mark Redler
might have been different if the claim for compensation had arisen in circumstances of fraud. Further,
with different facts (for example, where no security is obtained rather than the partial security granted
in Mark Redler), it seems open for the courts to reach a different conclusion on whether a transaction
has been completed or not. Banks will be likely still to argue for full restitution of the trust funds in
these circumstances.

The Supreme Court considered the approach taken in a number of common law jurisdictions
starting with the minority judgment of McLachlin J in the Supreme Court of Canada in Canson
Enterprises. It can be seen that in Hong Kong, Canada, Australia, and New Zealand the courts take a
broadly consistent approach in rejecting archaic distinctions and requiring a causal connection for an
entitlement to the remedy of equitable compensation.

Oliver Shipway
Associate/Solicitor-Advocate, Eversheds LLP

12 AIB Group (UK) plc v Mark Redler & Co Solicitors [2014] UKSC 58 at [92].

13 See discussion AIB Group (UK) plc v Mark Redler & Co Solicitors [2014] UKSC 58 at [137]-[138].

14 Lloyds TSB Bank plc v Markandan & Uddin [2012] EWCA Civ 65.
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