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Welcome
Welcome to the Winter 2019 edition of the Eversheds
Sutherland Pensions Financial Services team’s quarterly
newsletter.
This quarter we are looking at:
-

-

the changes trustees need to be making to
their SIPs
the DWP’s consultation on DC investments
the remedies proposed by the CMA in its
draft order consultation and the effect
that these will have on the appointment
of fiduciary managers and investment
consultants
the effect a no-deal Brexit may have on
derivatives that have been entered into by
UK pension schemes

The Eversheds Sutherland Pensions Financial
Services team has been providing advice and
support to our clients on the full range of
pensions investment matters for a number
of years. The team has advisers who are
experienced not only in investments, but
also at working with pension schemes and
trustee clients to provide the highest quality,
commercially focused advice to support you.
We hope you find our newsletter useful and
would welcome your feedback on things you
would like to know about or would prefer us
to do differently.
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Changes to the Statement
of Investment Principles
and Disclosure Obligations
In 2018, the Government
was consulting
on clarifying and
strengthening investment
duties and as a result
of this consultation has
made amendments to the
Investment Regulations
and the Disclosure
Regulations that will take
effect from 1 October
2019. The changes are
principally aimed at
greater ESG disclosure for
pension schemes.
By 1 October 2019 trustees must:
--

--

update their Statement of Investment
Principles (SIP) to include information
about how financially material
considerations (including environmental,
social and governance considerations) are
taken into account “over the appropriate
time horizon” of the investments, the
extent (if at all) to which non-financial
matters are taken into account, and
policies in relation to the stewardship,
including engagement with investee firms
and the exercise of the voting rights
where the scheme has DC benefits (but
not where the only DC benefits are
derived from AVCs), publish the SIP on
a publicly available website and update
default arrangement SIPs.

From 1 October 2020 trustees of DC
schemes will also be required to publish an
implementation statement setting out how
they acted on the principles set out in the SIP.
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The revisions to the Investment Regulations following the consultation
make it clear that financially material considerations include
environmental, social and governance considerations (including but
not limited to climate change), which the trustees of the trust scheme
consider financially material. So Trustees must still consider the extent to
which they consider ESG matters financially material.
The previously proposed requirements to canvass member views and
report on how they have been actioned have been dropped. However, the
views of members are included within the scope of “non-financial matters”
and trustees will be required to state the extent to which non-financial
matters have been taken into account in the SIP.
Trustees should start working with their investment consultants to for a
policy on how financially material ESG factors are taken into account and
the extent to which non-financial factors are taken into account for the
purposes of updating their SIP.

Mark Latimour
Partner

The right returns
Our pensions investment newsletter

Consultation on defined
contribution investments
and consolidation
The Department of
Work and Pensions
launched a consultation
on 5 February 2019 in
relation to proposals
to encourage defined
contribution schemes to
consider a wider range of
investments. Specifically,
the consultation is
focused on looking at
proposals which could
increase the investment
by defined contribution
schemes in illiquid assets.
The consultation contains three key proposals:
Larger DC Pension Schemes
Larger DC pension schemes should be
required to document and publish their policy
in relation to investment in illiquid assets,
and report annually on their approximate
percentage allocation to these kinds of
investment.
The consultation suggests that “larger” should
be measured either by membership (and uses
the examples of at least 5,000 or 20,000
members), or alternatively by size of DC assets
(and uses the examples of £250m or £1bn
assets). The membership figure is provisionally
preferred as being less liable to volatility.

Smaller DC Pension Schemes
The consultation suggests that some or all smaller DC pension schemes
should be required to conduct a triennial assessment (to be reported in
their chair’s annual statement) of whether their members may receive
better value if the scheme consolidated into a larger scheme with more
scale, and was wound-up.
The consultation questions whether “smaller” could mean sub-1,000
members, or sub-£10m in DC assets.
The underlying purpose is to look at whether smaller schemes could be
better served being consolidated into larger schemes that can, in turn,
invest in a wider range of assets.
Compliance with the charge cap
The consultation looks at whether there should be an additional method of
assessment for compliance with the charge cap, which applies in default
funds of schemes used for automatic enrolment.
The policy aim is to allow trustees to accommodate performance fees
within a charge cap compliant charging structure, since funds that offer
illiquid assets tend to charge a performance fee for outperformance
against a benchmark, and therefore there is a concern that the current
charge cap legislation inhibits trustees from including illiquid asset classes
within a default fund strategy.
The consultation is clearly aimed at the ever increasing pool of assets
in the UK DC system and potentially harnessing some of those assets
to invest in long term illiquids such as infrastructure. This is consistent
with some of the previous thinking that the Government has been doing
in terms of encouraging pension schemes to invest in the public good
through infrastructure. The consultation closes on 1 April 2019 and it will
be interesting to see the response.

Mark Latimour,
Partner

The suggestion is that schemes with only DC
AVCs would be exempt from this requirement.
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The CMA’s investigation into
the investment consulting
and fiduciary management
sectors
On 12 December 2018,
the Competition and
Markets Authority (CMA)
published its Final
Decision Report on its
market investigation
into the supply and
acquisition of investment
consulting (IC) and
fiduciary management
(FM) services. Please click
here for our Speedbrief
on the Final Report.
The CMA has decided, in its final report, that
there are competition issues in both the
IC and FM markets, with greater concerns
arising in relation to the FM market. The
CMA has therefore decided to make orders
introducing a number of remedies intended
to address these issues.
The remedies focus on engaging and
empowering the “buy” side of the IC and
FM markets (90% of which, by revenue,
comprises pension scheme trustees) by
furnishing purchasers of those services with
the processes and information the CMA
feels they need to make the most effective
decisions.
Context
In June 2017, the FCA published the Final
Report in its asset management market study
and, following a period of consultation,
announced it had decided to refer the supply
and acquisition of IC and FM services to the
CMA for a formal market investigation under
the Enterprise Act 2002.
The purpose of a market investigation is to
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determine whether any feature or combination of features of a particular
market prevents, restricts or distorts competition in connection with the
supply or acquisition of goods or services in the UK – that is, whether they
lead to an adverse effect on competition. If such an effect is found, the CMA
is empowered to decide whether remedial action needs to be taken and, if so,
to identify effective and proportionate remedies.
The CMA’s findings
After gathering and analysing a vast amount of quantitative and qualitative
data, the CMA has identified the following concerns with the IC and FM
markets.
In the IC market:
----

there is a low level of engagement by some trustees in choosing and
monitoring their IC provider;
there are insufficiently clear objectives against which trustees can
measure the performance of IC providers; and
trustees are not given sufficient clarity on fees or enough information to
evaluate the quality of their existing IC.

According to the CMA, the above make it difficult for trustees to determine
whether they would be better off using an alternative provider.
In the FM market:
------

integrated IC-FM firms tend to steer their IC-only customers towards
their own FM service;
there is a low level of trustee engagement at the point of first moving into
FM;
there is a lack of clear and comparable information for trustees to assess
the value for money of potential FM providers;
there is a lack of clear and comparable information for trustees to assess
the value for money of their existing FM provider; and
there are barriers to switching FM provider, including relatively high costs.

According to the CMA, the first three of these features prevent, restrict or
distort competition at the point FM services are first purchased (meaning
some trustees use their incumbent IC firm for FM even if a better deal on
FM is available elsewhere), and the last three prevent, restrict or distort
competition once FM services have been purchased (depressing switching
rates).
Overall, the CMA believes the concerning features it has identified reduce
both (a) the ability of trustees to drive competition between IC and FM
providers, and (b) the incentives for IC and FM providers to compete with one
another on fees and/or quality. The CMA expects this to result in substantial
customer detriment in both markets, as manifested through higher prices
and/or lower quality services. It has therefore found adverse effects on
competition in both markets.
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The CMA’s remedies
For the FM market

1 A requirement for trustees to carry out a competitive tender before awarding a fiduciary management
mandate of 20% or more of their scheme assets for the first time (or extending an existing mandate into
this range). If trustees have already delegated this level of scheme assets to an FM provider, but did not
carry out a competitive tender when doing so, they must do so within five years (or within two years of
the CMA order if the mandate is already more than five years old). A “closed” tender will be sufficient
if at least three unrelated firms are invited to participate. FM firms will be prohibited from accepting a
mandate from trustees subject to this obligation unless the trustees have confirmed the mandate was
competitively tendered.
2 A requirement for integrated IC-FM firms to separate their marketing of FM from their provision of
IC advice, to identify the marketing of FM as such and to remind trustees of their duty to tender for FM
services in certain cases.
3 A formal recommendation to tPR to develop enhanced guidance for trustees on conducting
competitive tender processes for FM services.
4 A requirement for FM providers to disaggregate fees for current customers, including providing
enhanced disclosure of underlying investment fees.
5 A requirement for FM providers to provide more information about their fees to prospective
customers, including costs relating to transitioning into, and exiting from, FM.
6 A requirement for FM providers to report their performance track-record to prospective customers
using a standardised method.

For the IC market

7 A requirement for pension scheme trustees to set strategic objectives for their investment consultant
so they are able to judge the quality of the services provided.
8 A requirement for investment consultants to report the performance of any recommended asset
management products, and their own investment products, to an agreed set of standards where
reporting is not already covered by other regulatory requirements.

Supporting
recommendations

A HM Treasury should pass the necessary legislation to extend the FCA’s regulatory perimeter to include
all of the main activities of investment consultants.
B TPR should develop guidance to support trustees in asking for, and using, the enhanced information
they will be able to access as a result of the CMA’s package of remedies.
C The FCA should maintain oversight of the transparency of asset management fee reporting to ensure
the progress made by the Institutional Disclosure Working Group is sustained.
D The DWP should pass the legislation needed to enable tPR to oversee the remedies that impose
requirements on trustees.

Timescale for implementation
The CMA is under a statutory obligation to publish orders implementing the
remedies set out in its Final Decision Report within six months of its report (so by
11 June 2019 at the latest). A process of consultation on the draft Order began
on 11 February 2019 and one notable feature of the draft Order is that it proposes
to require trustees and advisers to submit annual compliance reports to the CMA.
The consultation will close on 13 March 2019 and the European Commission will
be notified in April 2019 of the measures the CMA is adopting that will go beyond
MiFID II.

Simon Daniel
Principal Associate
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The impact of a nodeal Brexit on derivatives
entered into by UK pension
schemes
Application of EMIR requirements following a no-deal
Following Brexit, EMIR will no longer apply directly in
the UK and will cease to apply directly to UK pension
schemes.

Bank counterparties may approach UK pension schemes to
request further changes:
--

The UK will onshore EMIR requirements (“Onshored
EMIR”) under the European Union (Withdrawal) Act
2018 (the “Withdrawal Act”). The Withdrawal Act
preserves existing UK domestic legislation which
implements EU Directives and provides for the
incorporation of directly applicable EU Regulations,
so far as operative immediately before exit day, into
UK law on the date of withdrawal. Ministers have
powers to make statutory instruments amending
UK law to remedy deficiencies in the onshored EU
legislation arising from Brexit.
More detail on the steps taken in this area by the
UK and EU-27 to prepare for a potential no-deal
scenario are set out in our e-briefing.
Documentation
UK pension schemes will be subject to Onshored
EMIR following withdrawal. A number of industry
standard agreements and protocols contain
references to EMIR which may need to be updated
to refer to Onshored EMIR instead or as well. Such
agreements and protocols include those widely used
by UK pension schemes including the ISDA 2013
EMIR Portfolio Reconciliation, Dispute Resolution
and Disclosure Protocol and the ISDA/FIA EMIR
Reporting Delegation Agreement.
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---

Bank counterparties located in the EU may seek to amend
their existing documentation to include clauses to recognise
the resolution stay regime applicable in the member state
of the bank as such resolution stay regimes will no longer
be automatically recognised as a matter of EU law following
withdrawal.
Novation of existing transactions with a UK entity to an EU
entity within that bank counterparty’s group of companies.
Amendment of jurisdiction clauses to enhance the
enforceability of judgments.

A no-deal scenario will likely mean significant changes to
derivatives documentation entered into by UK pension schemes.
While some changes will be initiated by bank counterparties, UK
pension schemes might consider reviewing their documentation
in order to establish whether any changes are required or are
advisable.
Although ISDA is currently consulting on the possibility of
introducing a protocol to deal with certain Brexit issues, it is
not clear whether this will be possible due to the complexity of
Brexit and time constraints.

EMIR requirements post Brexit
UK pension schemes should consider if their existing trade processing and
maintenance arrangements will remain regulatory compliant in a no deal
scenario.
EMIR
requirement

Impact of no deal

Trade
reporting

UK entities will be required
Ensure trade repository
to report trades to a UK
registered or recognised in
registered trade repository or
the UK.
recognised third country trade
repository.

Clearing

UK entities will be required
to clear transactions to a UK
registered CCP or recognised
third country CCP.

Ensure CCP registered or
recognised in the UK.

Margin requirements will
be incorporated into UK
domestic law under the
Withdrawal Act.

If currently relying on any
exemption to the margin
requirements under EMIR,
consider the impact of
Brexit on ability to use that
exemption.

Margin

Potential action

If currently relying on any
exemption to the clearing
obligation under EMIR,
particularly, for example,
UK pension funds,
consider the impact of
Brexit on ability to use that
exemption.

Although a comprehensive exercise of
preparing to implement Onshored EMIR
may not be appropriate, it would be prudent
for UK pension schemes to scope and
undertake a high level review of the steps
that it might need to take in a no-deal
scenario. Such a review might involve
reviewing current trading arrangements and
documentation to identify any potential
action points. In the event that pension
schemes use trading documentation put in
place by their investment managers, such
pension schemes might wish to discuss
what steps their investment managers are
taking in this regard.
How Eversheds Sutherland can assist
We are assisting a number of clients with
Brexit planning in relation to their derivatives
portfolios. The support offered can range
from a deep-dive, tailored horizon scanning
or initial scoping projects to review current
trading arrangements and documentation
to identify any potential action points.
We would be happy to discuss how we
can help you with your Brexit planning and
execution of those plans.

Jamie Dunlop
Principal Associate

Timing and preparations by UK pension schemes
HM Treasury has clarified that firms do not need to prepare to implement
onshoring changes to prepare for a no-deal as the working assumption is that
a deal will be agreed. Firms have been previously advised by HM Treasury to
continue to plan based on the assumption that an implementation period will
be in place on the date of withdrawal.
Firms should however independently assess whether inaction remains
prudent as the possibility of an ‘accidental’ no-deal Brexit becomes a more
significant risk.
UK regulators may use the TTP to delay the application of certain onshored
requirements that require action by firms pre-withdrawal. The extent to
which the TTP will be used in this way is currently unclear. The TTP might,
for example, be used in relation to specific action required by firms in relation
to their documents, for example amendments to cross-references to EU
legislation.
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About us
Eversheds Sutherland is one of the world’s largest global brands. In the
UK, Eversheds Sutherland has 70 dedicated pensions lawyers and 25
financial services lawyers. We pride ourselves on our technical excellence
and our service ethos. We have won numerous awards, including
“Pensions Law Firm of the Year” at the 2018 Pensions Age Awards.
Our Pensions Financial Services team has great strength and depth of experience.
The team consists of lawyers from across the firm who are experienced in
pensions, investment management, investment funds, derivatives, insurance,
financial regulation and tax, and who all understand the unique position and
needs of trustees as investors. This makes us ideally placed to advise trustees on
the full range of the investments available to them.
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