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What we cover 

This guide looks at the key changes that the Pension Schemes Act 2021 introduces and the new 
obligations that it will impose on trustees and sponsors. In each section, we look at what the new 
legislation requires and then set out some practical steps that trustees and sponsors should be 
considering now. 

The Act became law on 11 February 2021 and the provisions are gradually being brought into force, with 
most of the key criminal offences and sanctions having come into force on 1 October 2021. Additional 
detail in relation to most areas has been provided in regulations, draft regulations and statutory guidance. 
However, there are still some areas, such as the new funding requirements and the dashboards, where 
more information is required and draft regulations have yet to be issued.  

We have updated this guide to take account of the detail which is already available to help trustees and 
sponsors see what’s coming over the horizon and understand what they will need to do to comply with 
the new requirements. We plan to update this guide regularly as further regulations and statutory 
guidance are issued.  

Click to access our Pension Schemes Act 2021 guides to criminal offences; Pensions Regulator new 
powers; scheme funding; transfers; dashboards; climate change; and collective money purchase 
schemes. 

If you need any further help, please ask your usual Eversheds Sutherland pensions contact, or speak to 
one of the team listed at the back of this guide. 

Note: This guide is intended to provide an overview of the issues covered only. It is not intended to 
provide legal advice and cannot be relied upon. Trustees and employers who have any concerns about 
the issues raised should seek their own legal advice. 

 

https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Pensions/psa-2021-guide
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Pensions Regulator –  
other new powers 

As well as new criminal sanctions, there are other 
significant new powers for the Regulator in the 
Act. These provisions largely came into force on 1 
October 2021 (except where explicitly stated 
otherwise). 

The Regulator welcomed these new powers and 
said in a blog post that: “The Act provides a strong 
package of measures which will make using our 
powers more efficient and introduces deterrents 
against behaviour that risks savers’ benefits. The 
changes in the Act will also help us drive better 
standards across the schemes we regulate and 
better equip us to protect savers”. 

Penalties of up to £1 million 

From 1 October 2021, the Regulator is able to 
impose fines of up to £1 million on a range of 
people for: 

— intentionally avoiding, compromising or 
reducing a section 75 debt; 

— conduct that puts accrued benefits at risk; 

— not complying with the notifiable events 
regime; 

— knowingly or recklessly providing materially 
false or misleading information to the 
Regulator in a wide range of circumstances; 
and 

— knowingly or recklessly providing materially 
false or misleading information to trustees 
(but not trustees of a DC scheme). 

There are also provisions which allow individual 
corporate officers (for example, trustee directors) 
to be subject to the fine, rather than the company. 
This reflects existing provisions relating to 
Regulator fines.  

Trustees should be aware that existing provisions 
in pensions legislation prevent them from 
recovering Regulator fines from scheme assets. 
These provisions will be extended to cover these 
new fines. 

The Regulator has issued a draft monetary 
penalties – high fines policy setting out its 
approach to these new powers, the factors it will 
take into account when imposing higher fines and 
how it will determine the level of fine to impose. 

In particular, it sets out three bands of fines: 
£100,000 to £400,000, £250,000 to £650,000 
and £400,000 t0 £1,000,000 which it will apply 
depending on both the level of culpability and the 
level of harm to the scheme and member 
outcomes.  

Notifications of corporate 
transactions 

Following a number of high profile corporate 
failures, provisions have been introduced that seek 
to provide the Regulator and trustees with early 
warning of transactions that might affect DB 
schemes. It is currently proposed that these 
provisions will be brought into force with effect 
from 6 April 2022.  

Where there is a DB scheme, employers, and 
those connected or associated with them will 
need to notify the Regulator of “prescribed events 
in respect of the employer”. The duty to notify is 
an ongoing one as notification will also need to 
be given of any material change in, or material 
change in the expected impact of, a relevant 
event or if the event does not take place.  

Draft regulations setting out further detail have 
been published. Based on the current draft of the 
regulations, the notifiable events under the new 
regime will include:  

— a decision in principle to sell a controlling 
interest in a sponsoring employer;  

— an offer to acquire control of the sponsoring 
employer; 

— a decision in principle by an employer to sell 
a material proportion of its business or 
assets; and 

— a decision in principle by an employer to 
grant or extend relevant security over assets, 
which results in the secured creditor ranking 
above the scheme in the order of priority. 

The concept of a ‘decision in principle’ is defined 
as “a decision prior to any negotiations or 
agreements being entered into with another 
party”. Therefore, as soon as a course of action is 
decided upon, it will be essential to consider the 
impact on the scheme and whether mitigation is 
required. 

https://blog.thepensionsregulator.gov.uk/2021/02/16/an-act-to-protect-pension-savers/#more-1418
https://www.thepensionsregulator.gov.uk/en/document-library/consultations/new-enforcement-policies-consultation/proposed-approach-to-our-new-powers#5e2933f4f4b945db9796fedfbea3a158
https://www.thepensionsregulator.gov.uk/en/document-library/consultations/new-enforcement-policies-consultation/proposed-approach-to-our-new-powers#5e2933f4f4b945db9796fedfbea3a158
https://www.gov.uk/government/consultations/strengthening-the-pensions-regulators-powers-notifiable-events-amendments-regulations-2021/strengthening-the-pensions-regulators-powers-notifiable-events-amendments-regulations-2021
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As regards what constitutes a “material 
proportion”, the draft regulations provide that this 
will be 25% of the employer’s annual revenue, or 
in the case of assets, 25% of the gross value of 
assets as set out in the employer’s most recent 
annual accounts. Similarly “relevant security” is 
security granted or extended by the employer or 
one of its subsidiaries comprising more than 25% 
of its consolidated revenues or gross assets. 

Notifications will need to be given as soon as 
reasonably practicable. Concerns have been 
raised about what this means, particularly where 
price sensitive information is involved. 

In the meantime, it is worth noting that the Act 
specifically says that any other duties a party is 
subject to (presumably including duties of 
confidentiality) will not be treated as contravened 
as a result of giving the required notification.  

Any notification will need to be accompanied by a 
statement setting out “prescribed information”. 
The draft regulations, provide that the statement 
will need to include a description of the event 
(including the main terms proposed), any adverse 
effects on the scheme or the employer’s ability to 
meet its obligations to support the scheme, any 
steps taken to mitigate those adverse effects and 
any communication with the trustees about the 
event. This statement is widely referred to as a 
“declaration of intent”. 

Copies of the notification and the accompanying 
statement will need to be given to the trustees at 
the same time as they are given to the Regulator. 

It is anticipated that concerns will be raised in 
responses to consultation around how the new 
notifiable events will interact with duties of 
confidentiality and just how practical this new 
regime will be.  

Contribution notices 

Contribution notices were introduced by the 
Pensions Act 2004. They allow the Regulator to 
require those connected or associated with a 
sponsoring employer to make good any deficit in 
the scheme where the Regulator considers that 
they are in some way responsible for the 
employer not being able to make good the 
shortfall itself. 

From 1 October 2021, the Regulator can issue a 
contribution notice against a person in two new 
circumstances where they have acted (or failed to 
act) in a way which: 

— had a section 75 debt immediately fallen due 
from a sponsoring employer, would have 
materially reduced the amount of that debt 
likely to be recovered, for example where a 
sponsoring employer accepts additional debt 
that ranks ahead of a pension scheme (the 
employer insolvency test); or 

— materially reduced the value of the resources 
of an employer relative to that employer’s 
estimated section 75 debt, for example 
where excessive dividend payments are 
made (the employer resources test). 

Regulations have been issued which provide that 
the employer resources test will be based on 
employer profits before tax and the Regulator will 
have power to exclude exceptional and non-
recurring items.  

Defences are available in both cases where parties 
can show that they considered whether the act or 
failure to act would have a material impact and it 
was reasonable for them to have concluded that it 
would not and, where applicable, they took 
reasonable steps to mitigate any impact on the 
scheme’s ability to recover a section 75 debt or on 
the employer’s resources (as appropriate).  

There will also be a defence in relation to the 
employer insolvency test where scheme assets 
are more than the liabilities.  

The Regulator must consider that it is reasonable 
to issue a contribution notice. In the future, when 
assessing reasonableness, it will be able to take 
into account the effect of the act or failure to act 
on the assets or liabilities of the scheme and any 
failure to comply with the new duties to provide a 
declaration of intent (see section on notification 
of corporate transactions above). 

The amount of a contribution notice will be 
determined by reference to the debt at the end of 
the scheme year before the Regulator issues a 
notice setting out its intention to issue a 
contribution notice. Under the current law, it is 
calculated by reference to when the relevant act 
or failure to act occurred, irrespective of the fact 
that the funding position may have changed 
considerably before any regulatory action is taken. 

The Regulator has issued a revised draft of its 
Code of Practice describing the new tests and 
providing examples of circumstances in which it 
would and would not consider using its powers. 

https://www.thepensionsregulator.gov.uk/en/document-library/consultations/code-of-practice-12-consultation
https://www.thepensionsregulator.gov.uk/en/document-library/consultations/code-of-practice-12-consultation
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Collecting information 

From October 2021, the Regulator has wider 
powers to require people (including professional 
advisers) to attend interviews. Anyone who fails to 
attend an interview or answer a question on the 
subject matter of the interview may be guilty of an 
offence. 

There is also an extension of the Regulator’s 
powers to enter premises and inspect documents 
held there. In the future, it will be able to enter any 
premises where there are reasonable grounds to 
believe that documents are held which are 
relevant to the employer or transactions relating 
to the employer. 

Finally, the Regulator will have new powers to 
issue fixed penalties where someone has not 
complied with an exercise of its powers in relation 
to inspection of premises, attending an interview 
or providing certain information. Regulations set 
these penalties at £400. The Regulator will also be 
able to issue escalating daily penalties of up to 
£10,000 for continued non-compliance. 
Regulations set the rate of escalation at £200 per 
day for an individual and, for anyone else, a 
starting daily amount of £500, rising gradually to 
£10,000 per day by day 20. 

These new powers give the Regulator rights to 
obtain significantly more information than it can 
currently and the penalties for non-compliance 
are potentially severe. It will be interesting to see 
how the Regulator applies them in practice. 

The Regulator has published a draft information 
gathering powers policy which describes its 
information powers in more detail, when and how 
it will use them and what the penalties for 
non-compliance might be. 

 

https://www.legislation.gov.uk/uksi/2021/754/regulation/5/made
https://www.legislation.gov.uk/uksi/2021/754/regulation/6/made
https://www.thepensionsregulator.gov.uk/en/document-library/consultations/new-enforcement-policies-consultation/proposed-approach-to-our-new-powers#5e2933f4f4b945db9796fedfbea3a158
https://www.thepensionsregulator.gov.uk/en/document-library/consultations/new-enforcement-policies-consultation/proposed-approach-to-our-new-powers#5e2933f4f4b945db9796fedfbea3a158
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Practical implications of changes 

 

Effective 
communication 

 

 
Processes 

Ensure that processes and established 
reporting lines are in place to allow trustees 
and employers to communicate effectively 
about proposed corporate activities and act 
quickly where necessary. These will be much 
harder to put in place in the heat of a 
transaction. 

 
Trustees should consider current governance 
and operational processes to ensure that they 
are sufficiently robust to protect them from 
incurring liability under the new regime. This 
includes updating any existing governance 
process for dealing with transactions to reflect 
the fact that trustees may receive notifications 
earlier in the transaction cycle. 

 
Corporate activity 

 

 
Notifiable events 

Ensure that the impact of corporate activity on 
a DB scheme is considered carefully in 
advance by sponsors and trustees. Appropriate 
mitigation should be considered and fully 
documented. Sponsors and trustees should 
agree policies in advance to cover the new 
requirements. 

 
Identify which information requirements apply 
to sponsors and trustees under the notifiable 
events regime and ensure that appropriate 
administration practices are put in place to 
comply with it. Watch out for more 
information in relation to the new 
requirements.  

 
Insurance  

 
Guidance 

Consider whether any existing officers’ 
insurance policies will cover the new £1 million 
fines (which can apply to both trustees and 
employers and officers of each).  

 
Watch out for finalised guidance from the 
Regulator in relation to the circumstances and 
manner in which it will exercise its new 
powers. 

 
Indemnities 

 
 

Trustees should also check the scope of any 
employer indemnities. Regulator penalties 
cannot be covered by indemnities from 
scheme assets or insurance paid for by the 
scheme.  
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Contacts 

 

Francois Barker 
Head of Pensions 

M: +44 782 534 1131 
francoisbarker@ 
eversheds-sutherland.com 

 

 

Stuart Earle 
Head of Cardiff Pensions 

M: +44 791 721 2908 
stuartearle@ 
eversheds-sutherland.com 

 

Jeremy Goodwin 
Head of London Pensions 

M: +44 792 057 6544 
jeremygoodwin@ 
eversheds-sutherland.com 

 

 

Emma King 
Head of Birmingham Pensions 

M: +44 777 633 7293 
emmaking@ 
eversheds-sutherland.com 

 

Ele Lovering 
Head of Manchester Pensions 

M: +44 797 981 4678 
elenorlovering@ 
eversheds-sutherland.com 

 

 

Anthea Whitton 
Head of Leeds Pensions 

M: +44 738 754 4088 
antheawhitton@ 
eversheds-sutherland.com 

 

Mark Latimour 
Co-Head, Pensions Investment  
and Insurance 

M: +44 746 835 1619 
marklatimour@ 
eversheds-sutherland.com 

 

 

Simon Daniel 
Partner 

M: +44 792 026 5132 
simondaniel@ 
eversheds-sutherland.com 

 

Michael Jones 
Partner 

M: +44 774 833 3757 
michaelejones@ 
eversheds-sutherland.com 

 

 

Sarah Swift 
Partner 

M: +44 781 666 1211 
sarahswift@ 
eversheds-sutherland.com 

 

Karen Mumgaard 
Senior Professional Support Lawyer 

T: +44 20 7919 0745 
karenmumgaard@ 
eversheds-sutherland.com 
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