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Welcome 
Welcome to the Autumn 2019 edition of the Eversheds 
Sutherland Pensions Financial Services team’s quarterly 
newsletter. 

In contrast to some other areas of pensions, 
changes in relation to investment have been 
continuing to arise at a rapid rate. This edition is 
another bumper issue with a focus on some key 
areas of concern for Trustees, including: 

- the finalised CMA Order and Trustees’ new 
duties

- the changes to the SIP coming out of SRDII
- lessons learned from the Regulator’s Chair’s 

statement enforcement

We also take a look at the PLSA’s new guide on ESG 
and Stewardship, options for consolidation and new 
rules for pan-European personal pensions.  
 

The Eversheds Sutherland Pensions Financial 
Services team has been providing advice and 
support to our clients on the full range of pensions 
investment matters for a number of years. The 
team has advisers who are experienced not only 
in investments, but also at working with pension 
schemes and trustee clients to provide the highest 
quality, commercially focused advice to support 
you.

We hope you find our newsletter useful and would 
welcome your feedback on things you would like to 
know about or would prefer us to do differently.



What are your options 
for consolidation?
Recap on the commercial consolidators    

Commercial consolidators remain a hot topic 
for the defined benefit (DB) industry. Interest 
is growing against a backdrop of regulatory 
pressure to improve governance, reduce costs 
and manage the assets of schemes more 
effectively.

The Government issued a white paper on 
consolidation in DB schemes in March last 
year. It followed this in December, with 
a consultation on a proposed legislative 
framework for authorising and regulating 
consolidators, which closed in February 2019. 
We are expecting further legislation once 
parliamentary time allows.

‘Commercial consolidators’ is a broad term 
which encompasses a number of different 
types of scheme – one of the difficulties that 
the Government has faced in coming up with 
its proposal for new legislation. Consolidators 
where the employer remains in the scheme 
are not a new concept. The industry is seeing 
increasing interest in these types of schemes 
and a new type of consolidator – which allows 
a clean break for the employer sponsor and 
current trustees.  
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To date, two of these ‘new’ consolidators have been launched, Clara-
Pensions and the Pensions SuperFund. Both are single-employer, DB 
occupational pension schemes, backed with a capital buffer provided by 
external investors. They both intend to take on the assets and the liabilities 
of other DB schemes, leaving the transferring scheme to wind up with no 
further liabilities and achieving a clean break for the employer sponsor 
and current trustees.

Trustees and employers considering transacting with a consolidator which 
gives them a ‘clean break’ will still need to consider differences in their 
structure and aims and which is most appropriate to the circumstances 
of the scheme and sponsor and the long-term goal of securing members 
benefits.

How do they compare to other consolidation options?

The new consolidators are only the most recent option for achieving 
scale in the role and resources of DB occupational pension schemes.

Other strategies can be used to combine the oversight, operations, assets 
and even the covenant of DB schemes.

There is some overlap between these options - e.g. both DB master trusts 
and fiduciary management combine aspects of the governance and the 
investment strategy of the scheme.



3 Covenant replacement: Schemes which transfer to commercial 
consolidators will exchange their claim on the employer with for a 

common financial covenant across multiple schemes. This will be a key 
issue for trustees assessing potential outcomes for beneficiaries. However, 
covenant replacement also occurs when schemes buy-out with an 
insurer (or, indeed, if a scheme enters the Pension Protection Fund).

What should trustees be thinking about?

One of the key issues that trustees will need to consider when evaluating 
commercial consolidators is how they compare to these alternatives. 
Even if trustees are not considering transacting with a consolidator, the 
should consider whether they should be pursuing other consolidation 
options to achieve economic value or better outcomes for members.

Harriet Sayer 
Principal Associate

1 Governance, Administration and Advisors: 
Schemes can combine their governance 

functions, and reduce running costs through 
shared administration and advisors by:
 - Scheme merger – i.e. merging schemes 

within an employer group into  multi-
employer plans

 - Transfer to a DB Master Trust, which 
manages the assets and liabilities of the 
scheme on a sectionalised basis, keeping 
the link to the sponsoring employer, 
but where the provider provides all 
services (trustee/investment/covenant/
communications etc) for the scheme. Two 
examples are the Deloitte Pensions Master 
Plan and TPT Retirement Solutions.

 - Reforms to trustee board or adopting 
a sole trustee – e.g. establishing a 
combined investment committee across 
multiple schemes

2 Investment strategies: trustees may 
be able to manage their assets more 

efficiently through:
 - Asset pooling - e.g. in the Local 

Government Pension Scheme (LGPS)
 - Fiduciary management – i.e. delegating 

some (or all) of the day-to-day investment 
decision-making  and implementation of 
those decisions to a fiduciary manager

 - Non-insured liability driven investment 
(LDI) – e.g. using pooled funds

 - Insured options such as:
 > buy-ins – i.e. entering a bulk annuity 

contract with an insurer, which 
secures the benefits specified in that 
contract

 > buy-outs – i.e. purchasing individual 
annuity policies in the name of 
scheme members, or transferring 
the benefits of an existing policy to 
members directly

 > insured self-sufficiency – i.e. the 
scheme retains its assets, but works 
with an insurer (on an arm’s length 
basis) to manage them, with the 
ultimate aim of achieving buy-out
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ESG and stewardship – 
New PLSA guide

In June 2019, the 
Pensions and Lifetime 
Savings Association 
published a practical 
guide to trustee duties in 
the context of ESG and 
stewardship.

The guide provides a helpful and accessible 
resource to trustee boards looking for a 
distillation of their obligations in this area and 
some insights into how they might comply 
with those obligations in practice.

The introduction to the guide gives a useful explanation of the difference 
between the key concepts and terms used in this context, including 
“sustainable investment”, “socially responsible investment” and “impact 
investment”.  It then sets out a concise summary of trustees’ fiduciary and 
statutory duties in respect of ESG investment and stewardship – including 
the new content that has to be included in schemes’ statements of 
investment principles from 1 October 2020.

The main body of the guide is then broken down into six chapters 
corresponding to the stages in the investment process from the ESG 
and stewardship perspective – namely: assessing a scheme’s current 
approach and requirements, training and educating the trustee board, 
ascertaining and agreeing investment beliefs, setting the investment 
policy, methods of implementation, and monitoring and reporting steps.  
Each chapter includes “myth-busters”, top questions and case studies 
which are intended to give the guide an applied and pragmatic angle.
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https://www.plsa.co.uk/Portals/0/Documents/Policy-Documents/2019/ESG-and-Stewardship-A-practical-guide-to-trustee-duties-2019-v2.pdf


Some of the most interesting myth-busters include:

“The new legal requirements are 
just a box-ticking exercise”

The 2018 Investment Regulations require greater disclosure from trustees about their 
investment decision-making process.  However, the requirement to take into account 
financial factors in that process is not new and must be carried out on a scheme-
specific basis.  This means that the trustees themselves need to take a view on the 
financial materiality of specific factors in respect of their scheme’s portfolio.  They 
also need to consider the stewardship approach and practices which best align with 
their objectives and fit with their resources and appetite.  Any resulting policies must 
be scheme-specific and will need to be documented and, in some circumstances, 
made publicly available.  Therefore, trustees will need to be able to demonstrate that 
these areas have been carefully considered.  So simply adding generic ‘tick the box’ 
statements in your statement of investment principles will not be enough.

“ESG and stewardship is the 
responsibility of our asset 
managers and companies”

Whilst asset managers and companies are closest to the flows of capital, the legal 
responsibility to ensure that ESG and stewardship form a meaningful part of the 
scheme’s investment principles, and how those principles are being implemented, rests 
with trustees.  Beyond the regulatory requirements, even if trustees feel their advisers 
and asset managers are doing a satisfactory job considering ESG factors, trustees have 
a duty to relay their expectations and challenge asset managers and advisers to improve 
processes where appropriate.

“Our scheme holds predominantly 
pooled investments, so there is 
very little we can do, particularly 
regarding stewardship”

With pooled funds, the trustees do not hold a direct interest in the underlying assets 
and so the extent to which the manager of a pooled fund incorporates ESG issues 
or undertakes stewardship will depend on its own priorities.  However, the choice 
to invest in a pooled fund is still a long-term strategic investment decision that is 
made by trustees – and product selection is an optimal time for trustees to exercise 
their preferences regarding ESG and stewardship approaches.  ESG and stewardship 
considerations should be taken into account as part of future manager reviews, 
including whether it is appropriate to invest or disinvest from a particular fund.  It is also 
possible for schemes to collaborate or work collectively with other investors in pooled 
vehicles, through industry forums or initiatives such as the AMNT’s Red Line Voting.  
There are also a number of investor or campaign group initiatives on specific issues and 
on specific funds with which schemes can get involved.

“We’re mostly invested passively, 
making it much harder to 
incorporate ESG and act as good 
stewards of our assets”

As the market evolves, there are a growing number of ESG-tilted indices and, as with 
pooled funds, it is open to trustees to review and change the index that a given passive 
fund tracks.  Although investing passively means there is no manager freedom in stock 
selection, it is possible for managers to exert influence on the companies they invest in 
through voting and engagement.

“Divestment from certain 
companies or sectors is the only 
real way to invest in an ESG-aware 
way”

Divestment may be undertaken for either financial or non-financial reasons (referred 
to as negative screening) and is one possible approach for schemes to take.  There 
are other options available including integration (including ESG factors in investment 
decisions), theme-based investment (allocating new investments towards sustainability 
themes such as renewable energy) and positive screening (deliberately including an 
asset on the basis of a positive ESG trait).  Whatever the approach taken, it is important 
to understand how it fits in with the trustees’ investment beliefs, objectives and time 
horizons.

“It is impossible to prove that ESG 
and stewardship adds value”

ESG and stewardship are focused on adding value over time and a proper assessment, 
therefore, requires a suitably long window to assess an ESG strategy compared to 
a benchmark unconstrained strategy.  Data to complete such analyses is becoming 
more prevalent, which will allow a critical evaluation of this issue.  Whilst not directly 
applicable at the portfolio level under all scenarios, there are numerous examples in 
academic literature that find links between strong ESG practices and corporate financial 
performance.  Furthermore, in line with the “prudent person principle”, trustees should 
consider how ESG factors may impact their investments in likely future scenarios and 
what a prudent course of action might be as part of the scheme’s risk management 
framework.
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Simon Daniel 
Partner



Investment consultancy 
and fiduciary management 
services – new trustee duties

On 10 June 2019, the 
Competition and Markets 
Authority gave notice that 
it had made its Final Order 
following the conclusion 
of its market investigation 
into the investment 
consultancy (IC) and 
fiduciary management 
(FM) sectors.

For a detailed summary of the CMA’s 
investigation, and the Final Order itself, please 
click here.  The key measures introduced by 
the Final Order take effect from 10 December 
2019 and are divided between requirements 
applying to IC services and requirements 
applying to FM services.

Recent consultations by the DWP and tPR

Since the CMA made its Final Order in June, 
the DWP and Pensions Regulator have both 
acted on recommendations the CMA made 
in its Final Decision Report (for a summary of 
which, please click here) for them to introduce 
legislative obligations (in the case of the DWP) 
and regulatory guidance (in the case of tPR) in 
support of the Final Order.  In particular:

 - the DWP consulted between 29 July and 
2 September 2019 on draft regulations 
intended to implement the requirements 
of the Final Order for trust-based 
occupational pension schemes; and

 - tPR consulted between 31 July and 11 
September 2019 on four draft guides 
intended to support trustees in complying 
with the new duties the Final Order and 
new DWP regulations will impose.

If the DWP’s regulations are eventually made in the form proposed 
during consultation, they will apply from 6 April 2020 (unless delayed by 
competing legislative priorities).  This contrasts with the effective date 
of the principal elements of the Final Order (10 December 2019) and 
will create a period between 10 December 2019 and 6 April 2020 when 
trustees will have to look to the Final Order for their obligations from 10 
December and then to the DWP regulations from 6 April 2020.

This lack of alignment in the legislative timescales is unhelpful because the 
DWP’s draft regulations are different to the Final Order in certain respects 
and the Final Order operates in such a way that it will continue to apply 
(for at least 10 years) if and to the extent subsequent legislation does 
not cover the same ground.  Accordingly, the Final Order will continue 
to apply if and to the extent subsequent legislation is narrower than the 
Final Order.  We and others in the industry commented on this in our 
consultation responses, so it is possible the differences will be eliminated 
in the final regulations, although generally the regulations are wider than 
the Final Order.

Obligations in relation to IC services

These obligations will apply regardless of whether the services being 
provided are in respect of DB or DC assets.  They are separate from 
(and additional to) the requirements that apply in respect of FM services.  
The requirements are therefore of wide application and yet are often 
overlooked in discussions of the CMA’s work.

In short, Part 7 of the CMA’s Final Order prohibits trustees from receiving 
IC services on or after 10 December 2019 if they have not set “strategic 
objectives” for their IC provider.  Trustees will therefore have to ensure 
they set strategic objectives for their IC provider by 10 December 2019 so 
they are not prohibited from receiving IC services from that date.
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https://assets.publishing.service.gov.uk/media/5cfdfa86e5274a090f9eef8e/Order_investment_consultants.pdf
https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Pensions/The-CMAs-Final-Order
https://assets.publishing.service.gov.uk/media/5c0fee5740f0b60c8d6019a6/ICMI_Final_Report.pdf
https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Pensions/CMAs-Final-Decision-Report
https://www.gov.uk/government/consultations/trustee-oversight-of-investment-consultants-and-fiduciary-managers
https://www.thepensionsregulator.gov.uk/en/document-library/consultations/draft-guidance-consultation-in-response-to-cma-recommendation
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/821204/the-occupational-pension-schemes-governance-and-registration-amendment-regulations-2019.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/821204/the-occupational-pension-schemes-governance-and-registration-amendment-regulations-2019.pdf


Curiously, the DWP’s draft regulations require 
trustees to set “objectives” (not just “strategic” 
objectives) for their IC provider, which implies 
a more extensive exercise and this appears 
deliberate (see paragraph 25 of the DWP’s 
consultation document).  The Regulator’s draft 
guidance on setting IC objectives is consistent 
with that.  This means trustees who only set 
their IC provider “strategic” objectives from 
10 December 2019 (e.g. by simply expressing 
a return target to be achieved) could find 
themselves falling short of the final regulations 
when they come into force from 6 April 2020.

When setting IC objectives, trustees should 
be mindful of the following statement from 
tPR in its guide on this: “In setting objectives 
for your investment adviser, you will want to 
receive their input to ensure that the objectives 
being set are consistent with the service 
being offered and are realistic.  In obtaining 
your adviser’s input, you should be aware 
of the potential for their input to be subject 
to conflicts of interest and you should be 
prepared to challenge their input.  You should 
also consider whether to involve a third party 
to help you set those objectives”.

If trustees find themselves in a non-compliant 
position from 10 December 2019 but 
nevertheless proceed to receive investment 
services from their IC provider at any time 
before 6 April 2020, the Final Order will require 
the trustees to report such non-compliance 
to the CMA within 14 days of receiving the 
advice.  If objectives still haven’t been set by 6 
April 2020, the trustees will then be required to 
report such non-compliance to the Pensions 
Regulator via their Scheme Return.

Obligations in relation to FM services

These are the obligations that have attracted 
the most air time in the pensions press and 
other industry commentary on the CMA’s 
market investigation.

In broad terms, the Final Order prohibits 
trustees from receiving FM services on or after 
10 December 2019 in certain circumstances 
unless the trustees have first carried out a 
“Competitive Tender Process”.  This is defined 
as a process whereby a trustee board (or 
an agent on its behalf) has used reasonable 
endeavours to obtain written proposals from 
three independent FM service providers 
offering to provide FM services for a stated 
price.

A Competitive Tender Process will need to be carried out in the following 
circumstances:

 - if no FM appointment is already in place, where trustees are 
appointing an FM provider in respect of 20% or more of their 
scheme’s assets (or are appointing more than one FM provider over, 
in aggregate, 20% or more of their scheme’s assets);

 - if an FM appointment is already in place, the requirements depend on 
whether that appointment covers 20% or more of the scheme’s assets 

 > if it does, and it wasn’t awarded following a Competitive Tender 
Process, such a process will need to be carried out within five 
years of the appointment being made.  If that period has already 
expired or will expire before 10 June 2021, a Competitive Tender 
Process will need to be run before that date, and

 > if the existing FM appointment doesn’t already cover 20% 
or more of the scheme’s assets, and it wasn’t competitively 
tendered in the first place, it will need to be subject to a 
Competitive Tender Process if either the mandate is subsequently 
extended to cover 20% or more of the scheme’s assets, or a 
further FM appointment is made which, together with the existing 
appointment, takes the assets under FM to or above 20% (in 
which case, the new appointment will need to be competitively 
tendered too).  If the existing appointment was competitively 
tendered, any increment in that mandate to or above 20% will 
also need to be competitively tendered.

For the purpose of the 20% test, the Final Order excludes buy-in policies 
and interests under asset-backed contribution arrangements from a 
scheme’s assets.  Curiously, the DWP’s draft regulations did not exclude 
the latter (though they did exclude the former).  We and others in the 
industry commented on this in our consultation responses, so the 
regulations might ultimately align with the Final Order in this respect.

One of the draft documents the Pensions Regulator has consulted 
on gives guidance on tendering for FM services and this will likely be 
instructive for trustees once it is published in final form.
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Simon Daniel 
Partner

https://www.gov.uk/government/consultations/trustee-oversight-of-investment-consultants-and-fiduciary-managers/consultation-on-delivering-the-competition-and-markets-authority-cma-recommendation-for-trustee-oversight-of-investment-consultants-and-fiduciary-ma
https://www.thepensionsregulator.gov.uk/-/media/thepensionsregulator/files/import/pdf/setting-objectives-for-providers-of-investment-consultancy-services-guide.ashx
https://www.thepensionsregulator.gov.uk/-/media/thepensionsregulator/files/import/pdf/setting-objectives-for-providers-of-investment-consultancy-services-guide.ashx
https://www.thepensionsregulator.gov.uk/-/media/thepensionsregulator/files/import/pdf/tendering-for-fiduciary-management-services-guide.ashx
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A look at the background 
to the changes to the SIP 
and disclosure coming in 
October 2020

On 6 June 2019, the 
DWP laid a further set of 
amendment regulations 
which made further 
modifications to the 
Statement of Investment 
Principles (“SIP”) 
requirements before 
Parliament. 

These further changes are intended to 
implement the second EU directive on 
Shareholder Rights (“SRDII”) which needed 
to be incorporated into UK law by 10 June 
2019.  The requirement to comply with these 
additional requirements in relation to the 
exercise of voting rights and arrangements 
with asset managers is postponed to 1 October 
2020 as a result of transitional provisions.  
However, as these changes were put through 
without consultation in order to comply with 
SRDII, it is worth looking at the background to 
these provisions and the original intent to help 
guide Trustees with regard to compliance in 
the future.  

Voting rights and Engagement activities 

The first of the two key changes relate to the 
exercise of voting rights and engagement 
activities.  These changes feature both in the 
Investment Regulations (insofar as they relate 
to formulating a policy) and in the Disclosure 
Regulations (insofar as they relate to disclosing 
engagement activities).  

The preamble to SRDII talks about 
engagement activities and says “the experience 
of the last years has shown that institutional 
investors and asset managers often do 
not engage with companies in which hold 

shares…” and it goes on to say that “[institutional investors] should develop 
and publicly disclose a policy on shareholder engagement or explain why 
they have chosen not to do so.”  In terms of ongoing disclosure, SRDII 
states “[institutional investors] should publically disclose information about 
the implementation of their engagement policy and in particular how they 
have exercised their voting rights.”  

These statements have led to the provisions of SRDII (quoted in the tables 
below) and also the equivalent provisions in the Investment Regulations 
which come into force in relation to the SIP on 1 October 2019¹.  One 
of the significant differences between SRDII and the requirement in the 
Investment Regulations is the level of detail in SRDII around what the 
policy should contain.  Although being less prescriptive is likely to be seen 
as a good thing from the perspective of Trustees, the text of SRDII (quoted 
below) provides some useful guidance for the kinds of things that might 
be included in Trustees’ policies.  

In practice, Trustees who invest heavily in pooled funds are unlikely to 
directly undertake engagement activities.  However, that does not prevent 
them having a policy in relation to such activities and also reviewing the 
policies of their fund managers to ensure alignment².  Trustees who have 
segregated mandates and direct investment in securities may be under 
more pressure to undertake engagement activities and having a clear 
policy in place which sets out what (if anything) they are prepared to do by 
way of engagement activities will be essential.  

¹ The requirement to disclose the SIP which includes these elements 
comes into effect in 1 October 2020.
² Fund managers are subject to the same requirements to prepare policies 
and report on engagement activities.
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Investment Regulations Shareholder Rights Directive

their policy in relation to— Member States shall ensure that institutional investors and asset managers 
either comply with the requirements set out in points (a) and (b) or publicly 
disclose a clear and reasoned explanation why they have chosen not to 
comply with one or more of those requirements.

(i) the exercise of the rights (including voting 
rights) attaching to the investments

(a) Institutional investors and asset managers shall develop and publicly 
disclose an engagement policy that describes how they integrate 
shareholder engagement in their investment strategy. The policy shall 
describe how they monitor investee companies on relevant matters, 
including strategy, financial and non-financial performance and risk, 
capital structure, social and environmental impact and corporate 
governance, conduct dialogues with investee companies, exercise 
voting rights and other rights attached to shares, cooperate with other 
shareholders, communicate with relevant stakeholders of the investee 
companies and manage actual and potential conflicts of interests in 
relation to their engagement.

(ii) undertaking engagement activities in 
respect of the investments (including the 
methods by which, and the circumstances 
under which, trustees would monitor 
and engage with relevant persons about 
relevant matters).

The disclosure requirements, which will apply from 1 October 2020 broadly tracks the requirements of SRDII.  Trustees will be 
required to disclose how their policy on voting and engagement activities has been implemented and to describe their voting 
behaviour.  Interestingly the Disclosure Regulations apply to votes made by or on behalf of the Trustees – so would potentially 
include votes by investment managers – but probably would not include votes by fund managers who are voting on behalf of 
the fund and not the Trustees (who would merely be an investor in the fund).  The wording in SRDII around excluding votes 
that are insignificant based on the subject matter or the size of the holding has been left out of the Disclosure Regulations.  In 
practice we would expect Trustees would want to adopt a pragmatic approach to this disclosure. 

Disclosure Regulations Shareholder Rights Directive

(i)

(ii)

a statement which must: 

set out how, and the extent to which, 
in the opinion of the trustees, the 
policy required under regulation 
2(3)(c) of the Occupational Pension 
Schemes (Investment) Regulations 
2005 has been followed during the 
year, and

describe the voting behaviour by, or 
on behalf of, trustees (including the 
most significant votes cast by trustees 
or on their behalf) during the year and 
state any use of the services of a proxy 
voter during that year. 

Institutional investors and asset managers shall, on an annual basis, publicly 
disclose how their engagement policy has been implemented, including 
a general description of voting behaviour, an explanation of the most 
significant votes and the use of the services of proxy advisors. They shall 
publicly disclose how they have cast votes in the general meetings of 
companies in which they hold shares. Such disclosure may exclude votes 
that are insignificant due to the subject matter of the vote or the size of the 
holding in the company.

Arrangements with asset managers 

The second of the changes is potentially more troublesome from Trustees and relates to the disclosure of arrangements with 
asset managers.  Broadly speaking, the intention behind these requirements in SRDII are to ensure that where institutional 
investors (such as Trustees) make use of an asset manager, they should disclose to the public certain key elements of the 
arrangement with the asset manager and in particular how: 
 - the arrangement incentivises the asset manager to align its investment strategy and decisions with the profile and duration 

of the liabilities of the investor; 
 - performance is evaluated; 
 - portfolio turnover costs are monitored; and
 - the arrangement incentivises the manager to engage in the best medium to long-term interest of the investor. 

There is a large emphasis on aligning the behaviours of the asset managers with the long terms interests of the intuitional 
investors (eg Trustees) and ensuring that the arrangements in place contribute to this alignment.  
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The table below sets out the relevant provisions of SRDII and how they have been incorporated into the Investment 
Regulations.  It is important to note here that the term “asset manager” is not used in the Investment Regulations at all, but 
has now been incorporated as a result of the provisions being added to comply with SRDII.  One may very well query what is 
meant by “asset manager” in this context (since it is not easy to determine by looking at the Investment Regulations alone).  
However, by reading SRDII (where “asset manager” is defined), it is clear that it picks up all kinds of fund managers (ie managers 
of pooled funds) as well as segregated managers appointed pursuant to an IMA.  On the basis that the term is not defined in 
the Investment Regulations, we think it ought to be read as a reference to the same “asset managers” as are reflected in SRDII – 
which is very broadly defined.  

Investment Regulations Shareholder Rights Directive

their policy in relation to the trustees’ arrangement with 
any asset manager, setting out the following matters or 
explaining the reasons why any of the following matters are 
not set out—

Member States shall ensure that where an asset manager invests 
on behalf of an institutional investor, whether on a discretionary 
client-by- client basis or through a collective investment 
undertaking, the institutional investor publicly discloses the 
following information regarding its arrangement with the asset 
manager:

(i) how the arrangement with the asset manager 
incentivises the asset manager to align its investment 
strategy and decisions with the trustees’ policies 
mentioned in sub-paragraph (b);

(a) how the arrangement with the asset manager incentivises 
the asset manager to align its investment strategy and 
decisions with the profile and duration of the liabilities of 
the institutional investor, in particular long-term liabilities;

(ii) how that arrangement incentivises the asset manager 
to make decisions based on assessments about 
medium to long-term financial and non-financial 
performance of an issuer of debt or equity and to 
engage with issuers of debt or equity in order to 
improve their performance in the medium to long-
term;

(b) how that arrangement incentivises the asset manager 
to make investment decisions based on assessments 
about medium to long- term financial and non-financial 
performance of the investee company and to engage 
with investee companies in order to improve their 
performance in the medium to long-term;

(iii) how the method (and time horizon) of the evaluation 
of the asset manager’s performance and the 
remuneration for asset management services are in 
line with the trustees’ policies mentioned in sub-
paragraph (b);

(c) how the method and time horizon of the evaluation of 
the asset manager’s performance and the remuneration 
for asset management services are in line with the profile 
and duration of the liabilities of the institutional investor, 
in particular long-term liabilities, and take absolute long-
term performance into account;

(iv) how the trustees monitor portfolio turnover costs 
incurred by the asset manager, and how they define 
and monitor targeted portfolio turnover or turnover 
range; and

(d) how the institutional investor monitors portfolio turnover 
costs incurred by the asset manager and how it defines 
and monitors a targeted portfolio turnover or turnover 
range;

(v) the duration of the arrangement with the asset 
manager.

(e) the duration of the arrangement with the asset manager.

Generally speaking there has been an almost direct lift and drop of the requirements.  However, one key change that was made 
in incorporating these into the Investment Regulations is that under the Investment Regulations, the arrangements link back to 
the Trustees’ SIP and not to the more specific requirement of being aligned with “the profile and duration of the liabilities of the 
institutional investor, in particular long-term liabilities”.  This change significantly expands what Trustees may need to include in 
their policy and may not actually align well with the typical arrangements that Trustees will have with fund managers of pooled 
funds .  In other words, whilst the terms of any fund that Trustees invest in may well have investment restrictions which align 
with the profile and duration of the scheme’s liabilities – it is unlikely that they will align with the Trustees’ policies under the SIP.  
The same issue arises in relation to the transposition of the requirements for the evaluation of performance.  

Another requirement that may cause difficulties for Trustees is the requirement to disclose their policy on the monitoring of 
portfolio turnover costs and including definitions of portfolio turnover or turnover range.  Most Trustees will probably not have 
considered portfolio turnover, target ranges and costs in relation to the investment managers at this level of granularity and this 
may not be something which can be readily disclosed for many Trustees.  It is likely that significant input will be needed from 
investment consultants to help Trustees formulate and disclose policies in relation to portfolio turnover.  

What next?

In practice these new requirements are likely to cause some difficulty for Trustees, particularly for those with a large number of 
diverse asset managers and some may opt to take advantage of the ability to set out why matters are not included (rather than 
include them).  Although Trustees have time before they need to update their SIPS to include these requirements, this is not 
something which should be left to the last minute.  There is a lot of detail that needs to be thought about including devising 
policies with a view to disclosing them.  As a result, Trustees should speak with the legal advisors and investment consultants 
now to start the process towards compliance.

Mark Latimour 
Partner
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Lessons learned on the 
Chair’s statement
The DC Chair’s Statement 
has rapidly evolved since 
its original conception as a 
source of key information 
for members about the 
way their pension scheme 
is run. 

Trustees must now wrestle with a growing 
number of onerous disclosure requirements, 
with the spectre of inflexible enforcement 
action from the Pensions Regulator (TPR) for 
those that fall short. Here, we discuss what 
trustees can do to ensure their scheme is 
compliant.

Evolution of the statement

DC schemes have been under an obligation to 
produce a Chair’s Statement, setting out how 
the various governance standards are met, 
for a number of years. The list of information 
that must be included in the statement has 
increased steadily to encompass complicated 
financial facts and figures, trustee training 
records and detailed discussion of the scheme’s 
investment strategy. The most recent changes 
introduced a need to include charges and 
transactions costs for each default arrangement 
and each fund, together with an illustrative 
example of the cumulative effect of the charges 
on the value of a member’s benefits. 

The stated aim of these changes is to increase 
transparency for members around the 
costs and charges incurred by their pension 
schemes. However, there is arguably a 
secondary objective in play of encouraging 
the consolidation of smaller DC schemes 
(which TPR has consistently criticised for 
low governance standards) by increasing the 
governance burden on them.

Enforcement by TPR

In line with its ‘clearer, quicker, tougher’ mantra, we have seen an 
increasingly strict approach to regulation of the Chair’s Statement from 
TPR. Since 2015, over 500 fines have been issued, including for failure to: 

 - provide the full date of the last review of the default statement of 
investment principles; and

 - adequately describe how trustee knowledge and understanding was 
met during the scheme year.

Particular criticism has been levelled at professional trustees and master 
trusts which failed to ensure that their schemes were fully compliant.

It is important to note that fines are not discretionary – two recent 
tribunals (which upheld fines issued by TPR) held that penalties for 
inadequate Chair’s Statements are mandatory.  As such, trustees ought to 
be aware that where breaches occur, TPR will have to take action. 

Where trustees receive a penalty notice, they can apply for it to be 
reviewed and the fine revoked (statistics show a significant proportion 
of appeals are successful). However, these are time-consuming and 
expensive hurdles to clear and, as the earlier cases demonstrate, a positive 
outcome is by no means guaranteed.

A careful, proactive approach

With this in mind, DC trustees should ensure that they focus on careful 
drafting when preparing the Chair’s Statement, and proactively engage 
with their advisers when considering how to present the necessary 
information. In doing so, trustees should make allowance for the extra 
time and input needed to complete their updated Chair’s Statement.  It is 
now a weighty compliance document, and appropriate time and expertise 
will need to be dedicated accordingly. 

To assist trustees, TPR provides a quick guide to the Chair’s Statement, 
including a checklist for trustees to follow to ensure they have met all the 
requirements. There will be many scheme specific drafting considerations, 
and trustees will need to ensure all are dealt with correctly. 

To achieve this, trustees should make the document ‘their own’. For 
example, trustees should clarify what they mean by ‘good value’ and 
outline what they do to monitor the performance of the scheme 
administrator against any SLAs. For example, where there are a very large 
number of funds for which charges and costs information needs to be 
provided, it may be better to append this as a table rather than including it 
in the body of the document. 
 
Ultimately, TPR’s view is that the Chair’s Statement is a key source of 
information for members about how their scheme is run. It believes 
that a “good” Chair’s Statement will provide sufficient information to 
demonstrate the steps taken by trustees to ensure value for members. 
Cynics might suggest that these original aims have been lost amidst all the 
detailed compliance requirements.  

Tom Meyrick 
Senior Associate



The PEPP Regulation establishes a legal 
framework for a new retirements savings 
option, which may be an effective way to 
remunerate and incentivise mobile workers 
across the EU.

What are PEPPs?

The PEPP is a voluntary personal pension 
scheme. The EU hopes that it will:
 - give EU citizens more choice when saving 

up money for their retirement, alongside 
existing public and occupational pension 
systems and national private pension 
schemes

 - foster long-term investments in EU capital 
markets and ultimately promote growth 
and the creation of new jobs in the EU

 - contribute to more competition between 
pension products and stronger consumer 
protection

 - address demographic challenges arising 
from an aging population and close the 
pensions’ gap across the EU

All PEPP providers will need to offer a default 
investment option ( a “Basic PEPP”).

What are the key features of PEPPs?

The new rules are intended to standardise the registration and core 
product features of PEPPs, such as transparency requirements, investment 
rules, switching right and type of investment options.

Members States will still have discretion to decide whether PEPPs benefit 
from tax incentives. The European Commission has urged member states 
to offer equivalent tax treatment for PEPPs as are currently available to 
national personal pension products. Member States will also be able to 
determine conditions relating to decumulation where they are not already 
specified in the PEPP Regulation – e.g. the minimum age at which savers 
can access their savings. 

New rules issued on 
pan-European personal 
pensions: a new way to pep 
up global benefits packages?
On 25 July 2019, the 
European Parliament 
and the Council adopted 
new rules on the pan-
European personal 
pension product (“PEPP”). 

12
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What are the potential benefits of PEPPs?

PEPPs could appeal to savers who work 
across several member states and want to 
contribute to a single product throughout 
their career.
This may mean that international employers 
could attract potential talent from other 
member states by sponsoring PEPPs 
– particularly where they are based in 
jurisdictions which lack alternative ways of 
saving for retirement.

The European Commission hopes that 
providers will view the PEPP regime as 
an opportunity to distribute cross-border 
products, due to the single product 
registration. They have promoted the benefits 
of scale and asset pooling to insurers (who 
currently provide the bulk of personal pension 
products). They have also suggested that 
new entrants (such as asset managers, banks 
and certain investment firms and IORPs) 
may choose to compete in this cross-border 
market, particularly in member states where 
there is a limited domestic personal pensions 
market.

What are the potential pitfalls of PEPPs?

Ultimately, PEPPs will only appeal to providers and savers if they benefit 
from the tax reliefs available in local jurisdictions. In particular, providers 
and savers will want to know that the tax incentives for PEPPs are 
equivalent to other national savings products – especially national PPPs.

The high degree of standardisation means that providers will have limited 
scope to differentiate between themselves. In its 2015 consultation, 
The European Insurance and Occupational Pensions Authority (EIOPA) 
suggested that providers would compete through their different 
investment strategies. A further alternative would be to offer customers 
different ways to access their savings (e.g. annuities, lump sums, 
drawdown).

The market for PEPPs will also depend upon how many EU resident 
savers are looking for a cross-border product. The PEPP regime only 
allows providers to offer PEPPs to EU residents and EU residents to pay 
into PEPPs. Based on the current rules, after Brexit, UK nationals will only 
be able to contribute to a PEPP while they are resident in an EU member 
state.

New entrants to the retirement savings market may struggle to compete 
in jurisdictions where the domestic market for PPPs is already well 
developed.

Next steps

The publication of the new rules means providers can start to design 
new products which fall within this regime. The new PEPP Regulation will 
become applicable in two years, when the first PEPPs are expected to 
come on the market.

Harriet Sayer 
Principal Associate
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