
However, although the Court provided some guidance on an appropriate method for equalising 
benefits, as the dust settled it became apparent that the case left unanswered many questions.

Trustees now know they have to pay benefits that are equal overall, but at the moment, they don’t 
necessarily know how to do that or have the ability to do so. This guide sets out some practical issues 
to help trustees move forward on their road to equalisation.

On 26 October 2018, the High Court concluded in the Lloyds Bank case 
that occupational pension schemes do need to ensure that overall benefits 
are equalised to deal with the discriminatory effect of post-17 May 1990 
GMPs. This brought an end to over two decades of uncertainty.

Focusing on equalisation 
10 practical steps for trustees 
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Issue Practical considerations Actions

Transfers-out
Trustees have an obligation to pay 
equalised benefits, including transfer 
payments.

There are statutory time limits for 
transfers – generally, must be paid 
within 12 months of the original 
application.

—  wait until fully equalised transfer payments can 
be made.

—  pay transfer now on current basis and an 
additional payment later. What happens 
if a scheme will not accept the balancing 
payment?

—  calculate transfer payments on alternative basis 
now. Consider if employer consent is required.

—  talk to scheme actuary about 
which solution to adopt.

—  consider if scheme rules allow 
proposed option.

—  consider when members need 
advice on transfers and how 
to work out if benefits are 
above the £30,000 threshold.

Commutation
Members may be asking for trivial 
commutation, small pot and serious 
ill-health lump sums now.

Commutation must generally 
extinguish the member’s entitlement. 
If trustees later decide an additional 
payment is due for equalisation, 
the original payment may be 
unauthorised.

—  trustees can set commutation factors but must 
be comfortable payments reflect equalised 
benefits.

—  where pension is in payment, past 
underpayments due as a result of equalisation 
will need to be included in the lump sum.

—  the may be easier to work out than transfer 
payments.

—  talk to scheme actuary.
— consider how to calculate.
— check scheme rules.
—  consider whether to allow 

(decision may vary depending 
on type of lump sum).

Divorce
There are statutory time limits for 
implementing orders in relation to 
pensions on divorce.

A valuation of the member’s benefits 
will also be needed prior to an order 
being made.

—  valuations must be done on scheme’s CETV 
basis so approach adopted there will apply 
here.

—  there are penalties for late compliance and 
the trustees must also notify the Pensions 
Regulator.

—  where payment may need to 
be adjusted for equalisation, 
let court and parties know.

—  tell ex-spouse to check 
arrangement will accept any 
additional payment.

Forfeiture
In the Lloyds Bank case, the court 
found that scheme rules allowing 
forfeiture of unclaimed benefits after 
6 years could be used to exclude 
underpaid equalisation amounts.

—  whether forfeiture is possible depends on 
scheme rules. If rule is discretionary, consider 
carefully.

—  time is still running so trustees may want to 
agree with the employer that time will stop 
running whilst they work out what to do.

—  check rules.
—  talk to employer.
—  consider whether member 

communications are required 
(especially if time is still 
running).

Transfers-in
Trustees are required to equalise 
benefits arising from transfers-in.

The question of whether transferring 
trustees retain any liability was raised 
in Lloyds Bank but has been left for the 
moment.

—  in relation to past transfers-in, wait to see if 
there is a future hearing in Lloyds Bank.

—  in relation to future transfers-in, consider 
whether transferring scheme has fully 
equalised and if not, whether to accept any 
future transfer payment.

—  wait in relation to past 
transfers.

—  consider what to do in 
relation to current transfers.

—  if accepting transfers-in, seek 
indemnity.

Scheme rules
The obligation to provide equal 
benefits rests with the trustees. 
However, they must also provide 
benefits in accordance with the 
scheme rules.

—  there may be provisions in scheme rules which 
state legal requirements override written 
provisions.

—  provision in legislation allow unequal 
provisions in scheme rules to be overridden.

—  check rules.
—  decide whether amendment 

required.
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Issue Practical considerations Actions

Death benefits
GMP equalisation also applies to 
dependants’ benefits but not to 
dependants in their own right to equal 
treatment. Instead, it is the member 
who has a right to have no equal 
benefits provided to their survivors.

—  where death benefits are calculated by 
reference to salary there should be no issue, 
but where they are calculated by reference to 
members’ pension, equalisation will need to be 
taken into account.

—  not only must benefits be equalised when they 
come into payment, but the trustees must take 
into account the effect of increases each year.

—  identify affected benefits.
—  talk to actuary about how to 

calculate equalised benefits.
—  prioritise lump sums.

Anti-franking
Where a member has left pensionable 
service before state pension age, 
legislation protects GMP revaluation.

However, schemes may provide some 
benefits which can be used to off-set 
GMP revaluation against.

—  the benefits of franking will depend on 
whether there are any increases that GMP 
revaluation can be offset against.

—  consideration should be given to any 
past decisions not to frank and why they 
were made.

—  check scheme rules.
—  identify payments that can be 

franked against.
—  consider costs of franking 

versus savings.

Pensions in payment
Lloyds Bank said that pensions should 
be tested each year to see whether a 
male or female member would get a 
better benefit (subject to a cap based 
on the total benefits the better off 
member would otherwise have been 
receiving).

—  male and female members with GMP 
entitlements may currently be being paid 
unequal pensions.

—  where no action needs to be taken 
immediately, wait and see what happens. The 
case may be appealed.

—  complete reconciliation.
—  can equalisation payments 

and reconciliation payments 
can be made together?

—  consider conversion.

Past payments
Schemes should have been paying out 
equalised benefits since 17 May 1990.

As commutation payments should 
extinguish a member’s entitlement, 
where an additional amount is due 
because of equalisation, this could 
give rise to unauthorised payments.

There may also be issues where 
members have lifetime allowance 
protections.

—  there may be a further hearing in Lloyds Bank 
looking at what needs to be done where the 
cost of rectifying an underpayment exceeds 
the payment.

—  where no action needs to be taken 
immediately, wait and see what happens.

—  it is possible that the Government might 
legislate to solve the tax problems caused by 
past unequal payments of GMPs.

—  ensure required data is not 
destroyed.

—  wait and see.

Note:  This guidance summarises the issues it covers and should not be relied upon as providing legal advice.
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