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Welcome to the Spring edition of DC Practical Notes,
our quarterly bulletin to give trustees, employers and
providers of defined contribution pension schemes
insight into what we are encountering in practice.
If you would like a summary of the key legal
developments in relation to DC schemes, please see
our quarterly DC Agenda, which provides a legal
update to supplement these practical notes.
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Stronger nudge to
pensions guidance
How does the stronger nudge work?
In our DC Agenda, we flag the stronger nudge
requirements coming into force from 1 June 2022.
Please see our speedbrief for more detail.
The stronger nudge has added an additional layer of
complexity to the “at-retirement” journey and DC trustees
(and their administrators) need to consider carefully the
interplay between the stronger nudge, retirement “wakeup” and new transfer laws, while trying to optimise member
experience.
This is not an easy balancing act for trustees and where
possible, they will want to avoid duplication and inundating
members with a myriad of information that is not strictly
required.
In the flowchart on page 4, we set out how the stronger
nudge works and the interplay with the new transfer laws
and retirement “wake-up” packs – do let us know if you
would like to discuss further.

How does the stronger
nudge affect hybrid schemes?
The stronger nudge requirements will apply to DB
members with flexible benefits (broadly, DC or cash
balance benefits), who are looking to access their flexible
benefits – this would include members whose DC benefits
are AVCs only.
Where a member is seeking to transfer-out their benefits to
another arrangement, the stronger nudge will only apply
where the member’s rationale for transfer is to access their
flexible benefits – there is an exemption where members
are transferring for other reasons, such as to consolidate
their DC pots.
In practice, trustees will need to ask members the reasons
for their transfer request (i.e. whether they intend to access
flexible benefits) to determine whether the stronger nudge
requirements apply. Where trustees are not satisfied that
the purpose of transfer is something other than accessing
flexible benefits, they will need to follow the nudge
requirements.
If a member has a DB transfer value of over £30,000 with
DC benefits (including AVCs) in addition, the requirements
to take regulated advice would apply as well as the stronger
nudge requirements. If the member does not want to
receive guidance on the DC element, they will need to
opt-out. There is, of course, no opt-out in respect of the
DB element.
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Stronger nudge –
how it works

Application for transfer

Application for benefits

Have you received an application
to transfer DC benefits?

Have you received an application
to access DC benefits?

Yes

Yes

Is the beneficiary below age 50?

Yes – no nudge

No

Is the reason for the transfer
something other than accessing
DC benefits (e.g. consolidation)?

Yes – no nudge

No

Has the beneficiary already
received guidance or opted out of
receiving it or are they transferring
to an FCA regulated scheme?

Yes – no nudge

No

Transfer conditions: In all transfer
cases consider if there are any red
or amber flags under the transfer
condition requirements?
If amber flags are present –
member will also need to be
referred to MoneyHelper

Stronger nudge
Offer to book Pension
Wise appointment
Where offer is accepted
– take reasonable steps to
book appointment
Where offer is declined or
appointment can’t be made,
provide contact details for
Pension Wise and
information on booking
appointment
Explain application cannot
proceed until Pension Wise
guidance received or
beneficiary has opted-out
Explain how to opt out
of receiving guidance

Form of opt out
Is application solely to
transfer DC benefits?

Yes

Yes

No

Are the benefits being
taken as a serious ill-health
lump sum?

Yes
4

Wake-up packs: Where
beneficiary has an opportunity to
transfer flexible benefits and is
nearing age 55 (or is able to take
benefits earlier on grounds of
ill-health), they will also need to be
given a wake-up pack. This
includes information about
Pensions Wise.
Where the member has been given
the stronger nudge, the
information about Pension Wise
will not be needed.

No

Has the beneficiary received
Pension Wise Guidance or
regulated financial advice in
the last 12 months?
Opt-out does not need to be
in a separate communication
(for example it can be in
transfer forms)

Stronger nudge

No

Opt-out must be in a separate
communication made solely for
the purpose (can be written, oral
or electronic but cannot deal
with anything else).
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Top 10 points on
changes to Normal
Minimum Pension Age
The Finance Act 2022 received royal assent on 24 February
2022 and brought into force the change to normal
minimum pension age (“NMPA”) from 55 to 57 from
6 April 2028.
We have already seen the change to NMPA raise significant
and material issues for trustees and providers, particularly
those operating several pension arrangements with
different scheme rules. In particular, schemes are faced
with immediate issues of whether to allow transferring
members to take their benefits at 55; how to communicate
NMPA issues to individuals looking to transfer-in (and
consolidate pension pots); and how to align their approach
across their workplace pension business.
Here are our top 10 points for trustees and providers on the
changes to NMPA:
1. To be entitled to a protected pension age of 55 (“PPA
55”), a member must meet the “entitlement condition”: (i)
before 4 November 2021, they had an actual or prospective
right to take any benefits before age 57; (ii) the scheme
rules on 11 February 2021 conferred the right on some or
all members of the scheme; and (iii) the member had the
right on 11 February 2021 (or would have done if they had
been a member of the scheme then).
2. HMRC’s Pensions Tax Manual and January 2022
newsletter refers to an “actual or prospective right” as an
“unqualified right to take benefits, which does not need the
consent of anyone”. HMRC says that “if the scheme
documentation states that the consent of the trustees or
employer is required to take benefits, the member does not
have an unqualified right to take benefits. It does not
matter that the trustees have always operated their
discretion to allow for payment of early benefits, there is no
unqualified right”.
3. Trustees and providers will need to review their scheme
rules to decide whether members satisfy the entitlement
condition and are entitled to a PPA 55. They should amend
transfer-out communications to make this clear and warn
transferring members that they may lose a PPA 55 by
transferring their benefits (if the receiving scheme elects
not to allow transferring members to take their benefits at
age 55).
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4. If scheme rules provide members with a right to a PPA
55, the scheme must allow members to take their benefits
from age 55 (schemes do not have discretion to choose
the statutory NMPA instead and amending the PPA 55
entitlement would give rise to issues under section 67
Pensions Act 1995).
5. If a scheme accepts a transfer (or the transfer request
was made) before 4 November 2021, a transferring
member’s entitlement in the receiving scheme will depend
on whether they satisfy the entitlement condition in the
receiving scheme.
6. If a scheme accepts a transfer of members with PPA 55
on or after 4 November 2021, they are not obliged to allow
transferring members to take their benefits at 55. However,
trustees and providers will need to communicate this
decision clearly to individuals (ideally before transfer, but
where this is not practicable, as soon as possible after
transfer).
7. Members with a PPA 55 do not need to be part of a
“block transfer” to be eligible for a PPA 55 in the receiving
scheme. For individual transfers, a member can transfer
their DC benefits only (i.e. they do not need to extinguish
all their rights in the transferring scheme) and retain their
PPA 55 in the receiving scheme (subject to the receiving
scheme agreeing to provide the PPA 55 and to point 8
below).
8. On an individual transfer, the PPA 55 will be limited to the
transferred assets (and any future investment returns).
Schemes will be required to “ring-fence” or separately
identify sums and assets that were subject to an individual
transfer to ensure they can comply with this limitation.
9. Members will retain a PPA 55 on subsequent individual
transfers (although again, the subsequent scheme does not
need to provide benefits at this age). However, the
protected pension age would not apply to other sums or
assets the member had accrued in the transferring scheme
or which they already held in the subsequent scheme.
10. Where a member with a PPA 55 is subject to a block
transfer, the PPA 55 can apply to all of their benefits in the
receiving scheme, not just those that were transferred in.
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Investment
developments –
what next for pension
schemes?
Facilitating investment
in illiquid assets
Charge cap and performance fees
The Government consulted last year on removing “welldesigned” performance fees from the charge cap
applicable to default arrangements. Please see our previous
DC Practical Notes – October 2021 for further detail on
the barriers to investment in private markets.
In its response to consultation issued last month, the
Government revealed that it received a mixed response to
the proposal – some respondents expressed concern that
excluding performance fees risked diluting the charge cap
and that it would not necessarily improve member
outcomes. As a result, the Government has decided to
delay implementing the policy to ensure that it properly
addresses the issues identified in consultation.

Disclosure of illiquid investments
In the meantime, the Government has proposed that DC
schemes disclose their policy on investment in illiquid
assets within their Statement of Investment Principles (SIP).
The Government expects trustees to include details about:
–

what illiquid assets are and whether trustees choose to
invest in them;

–

which members will be holding illiquid assets and
whether the investment is direct or indirect and under
which asset classes the investments fall;

–

why trustees decided to make an allocation to illiquid
assets and their assessment of the benefits to
members or, alternatively, why they decided not to
make an allocation to illiquid assets;

–

what factors they consider when deciding to invest in
these assets; and

–

any current barriers to investment in illiquid assets and
any future plans for investment in them.
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The consultation also proposes to require DC schemes
with over £100million of assets to publicly disclose and
explain their default asset class allocation in their annual
Chair’s Statement. In particular, trustees would be required
to disclose the percentage of assets allocated in the default
fund to each of seven main asset classes. The rationale for
this is that the Government believes that members should
have access to this information and many schemes already
provide it.
In practice, we expect most large DC schemes already
disclose their default asset allocation in the Chair’s
statement to comply with the existing requirements for
their default strategy. However, the Government proposes
a possible format for the disclosure, which seeks to make
disclosure more uniform and allow members to compare
the position for different pots and in different schemes –
this is part of a wider policy drive for uniform, consistent
disclosure and benchmarking as set out in recent
regulatory proposals for a new value for money framework.
In our view, the main issue is that the proposals will make
the Chair’s statement and SIP longer and more detailed
documents, which reflects industry concerns that Chair’s
statements and SIPs are more regulatory-focused than
member-focused, which ultimately affects member
engagement and the ability and desire of members to
digest the information.
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Employer related investments (ERI)
The recent consultation also proposes changes to the
application of the restrictions on ERI to authorised master
trusts. ERI is broadly investment in a sponsoring employer or
an entity connected or associated with a pension scheme.
In the case of multi-employer schemes, legislation prohibits
trustees and managers from investing more than 5% of a
scheme’s assets in any one participating employer with a cap
of 20% on the total amount of a scheme’s assets that are
invested in ERI. Breach of these restrictions can attract
criminal sanctions.
The original intention behind the ERI restrictions was to
restrict those employers who might influence investment
policies, strategy and approach from misappropriating the
funds of the scheme. DC master trusts did not exist when the
legislation was introduced and the consultation paper
observes that as employers have “negligible or nil influence on
the investment strategy of the pension scheme, these
restrictions go beyond the initial policy intent”. They also
result in the expenditure of time and money by master trusts
and potentially restricts the asset classes in which they can
invest.
As a result, the Government proposes that where a DC master
trust has 500 or more active employers, the ERI restrictions
will apply only in relation to investment in the scheme
strategist and scheme funder but not in relation to investment
in participating employers. There will also be a 2-year
transitional period if the number of active participating
employers drops below the 500 threshold before a master
trust will need to comply with the normal ERI restrictions.
This change will apply to 13 existing master trusts and others
will come within scope as the market expands. However, the
extent to which it will actually encourage more diverse
investment is far from clear.
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Stewardship Code

–

asset classes other than listed equity: signatories
should better demonstrate their approach to reporting
across asset classes and how their approach to
stewardship differs for funds, assets classes and
geographies. They should also ensure reporting is
proportionate to the distribution of assets under
management

–

outcomes: as a general theme, signatories should
clearly state outcomes for each Principle of the Code
and focus on how effective they have been in
achieving their desired results, by including relevant
evidence such as internal metrics, feedback and case
studies.

–

engagement reporting Principle 9 (engagement) and
Principle 11 (escalation): signatories should explain
when they have chosen to escalate engagement to
issuers, the reasons for their approach (including case
studies) and the outcome of escalation. They should
also distinguish between monitoring (e.g. meetings
with companies to gather information) and
engagement (e.g. activity undertaken to seek changes
to specific issues)

The Financial Reporting Council (“FRC”) has recently
published the list of new signatories to the Stewardship
Code.
There are now 74 signatories to the Stewardship Code, 38
of which are pension schemes, which reflects the general
direction of travel towards trustees taking more active
ownership of stewardship and holding asset managers and
underlying investee entities to account.
Given the DWP has set a clear agenda of encouraging
trustees to aim for signatory status (see our previous
DC Practical Notes for more detail), we expect that in the
near future, trustees of master trusts and other large DC
schemes will wish to consider making an application as
asset owners. This year, we have seen the first joint
applications between trustee and investment manager (an
exercise in which our team was closely involved) and we
expect this trend to continue.
However, the submission process is not for the faint
hearted! Out of 105 applications, only 74 were successful,
which represents an attrition rate of around 30% and shows
how demanding and thorough the process can be.
The FRC’s feedback on the latest submissions focuses on
a few key areas which prospective signatories will need to
consider when submitting their applications in 2022:
–

conflicts of interests (Principle 3): signatories should
disclose their conflicts policy and set out how they
have applied the policy to their stewardship activity

–

promoting well-functioning markets (Principle 4):
signatories should develop their approach to
identifying and explaining market-wide and systemic
risks, and evidencing their response to these risks. The
FRC expects more granular reporting of responses to
each key risk identified (e.g. market and credit risk,
environmental risks, social risk etc.) and signatories to
self-assess their effectiveness in responding to these
risks
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Just Transition
Given the majority of DC trustees have put in place or are
considering net zero targets and are taking steps to
decarbonise their portfolio, the concept of a “just
transition” is important – it relates to “how” trustees will
achieve the climate transition and the wider social impact
of this transition.
What is the Just Transition?
A just transition is about moving to an environmentally
sustainable economy (the “transition” aspect) without
leaving behind workers and communities reliant on current
polluting industries. It aims to support good quality jobs
and decent livelihoods as polluting industries decline and
cleaner alternatives expand, creating a fairer and more
equal society (the “just” aspect).
Why is it important?
The just transition focuses on the need for a joined-up
approach to climate change and encourages investors (i.e.
trustees) to consider the broad and deep socioeconomic
changes that are needed as part of a shift to a low-carbon
economy (e.g. technological innovation, new business
models, changing demographics and rising social
expectations) and the wider social impact of the transition.
The concept of the just transition is reflected in the
Glasgow Climate Pact, which contains repeated references
to human rights, the rights of indigenous peoples, and
gender equality, as well as the need for social and
environmental safeguards.
Climate policies that fail to take into account the effects on
employment, communities and consumers risk failure.
With the structural economic and social change required
for the net zero transition, investors need a rounded
perspective and to move away from looking at
environmental, social and governance silos separately. If
investors fail to take account of the social dimension, there
is a risk that climate policy will suffer delay and dilution,
which puts investors at risk from rising climate costs.
The Pensions Minister said in a recent PLSA report that “a
company’s workforce is central to its long-term success
and, ultimately, to the investment returns that pension
schemes need in order to provide a retirement income for
their members. Poor treatment of workers is simply not
good for business. It also constitutes a financially material
risk for investors, including pension schemes”.
How does the Just Transition reflect trustees’ duties?
This is the interesting aspect. Trustees must invest scheme
assets in the best financial interests of members and take
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account of financially material factors, including ESG. The
Investment Regulations distinguish between “financially
material considerations” and “non-financial matters”, in
effect, establishing two camps and a rather binary
assessment of ESG factors.
In our view, the concept of a “just transition” provides a
potential way through this binary assessment of ESG
factors to enable trustees to look at ESG more holistically.
For example, if trustees want to pivot their portfolio to low
carbon (which they agree is a financial decision) but they
don’t factor in the underlying social dimensions and the
impact of the transition on workers and communities
(probably non-financial factors but which could, over time,
develop into financial factors), this could lead to climate
policy being delayed or diluted. This exposes trustees’
portfolio to increasing climate risks which could, in turn,
affect their long-term risk-adjusted returns.
This is still a developing line of argument because the
robustness of due diligence and stewardship is still in turn
developing. But it explains the DWP’s recent focus on
stewardship and social factors when investing pension
scheme assets. Increasingly, we are starting to see trustees
(in conjunction with their investment adviser/manager(s))
start to consider how they set expectations of their investee
companies to support the just transition as part of their
stewardship activities.

Taking account of non-financial factors
The position on how far non-financial factors can and
should form any part of investment decisions over pension
scheme assets is continually evolving. The Public Service
Pensions and Judicial Offices Act 2022 applicable to public
sector pension schemes received royal asset on 10 March
and amends the Public Service Pensions Act 2013 to allow
Ministers to issue guidance to authorities administering
public sector pension schemes directing them not to make
investment decisions that conflict with the UK’s foreign and
defence policy. This means that public sector pension
authorities must now take account of a non-financial
factor (Ministerial guidance) when investing, whatever the
financial merits might otherwise be of a particular
investment.
Whilst the amendment applies to public sector pensions
only at this stage, it is unclear how wide-ranging the
changes may be. We could see this change heralding a
more general shift in the way trustees of private sector
occupational pension schemes consider the social and
societal impact of their investments.
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Nature-related
risks and opportunities
The concept of the just transition shows that trustees
should not consider climate-related risks and
opportunities (“CRRO”) in isolation and emphasises the
importance of taking a holistic approach to ESG.
Expanding on this theme, trustees should be aware of
other environmental factors which complement,
interconnect with, and materially impact, CRRO in order to
facilitate a resilient and effective climate transition.
As a next stage in their decision-making, trustees may wish
to start considering nature-related risks and opportunities
(“NRRO”) given the close relationship between nature and
climate change.
The Taskforce on Nature-related Financial Disclosures
(“TNFD”) has published an initial draft of its nature-related
disclosure framework, which is based on the same four
pillars used by the TCFD: governance, strategy, risk
management, and metrics & targets. Please see our
Speedbrief for detail on the TNFD’s draft framework.
NRRO is still very much a developing field and, pending the
publication of the TNFD’s final framework in September
2023, it is still too early for corporates, pension schemes
and other asset owners to develop a detailed approach to
identifying, managing and disclosing their NRRO.
But the UK Government’s approach to TCFD, the DWP’s
consultation on stewardship last year, and the Pensions
Minister’s clearly expressed views all show a clear direction
of travel on NRRO. We expect TNFD will be put on the
same statutory footing as TCFD in due course.
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What is natural capital?
Natural capital is the stock of renewable and nonrenewable natural resources (e.g. plants, animals, air,
water, soils and minerals) and environmental assets (e.g.
forests, wetlands, coral reefs, agricultural areas) that
combine to yield benefits to people, the economy and
upon which corporates and financial institutions depend
for their business operations. Biodiversity is an essential
characteristic of natural capital that enables environmental
assets to be resilient, productive and able to adapt to
change.
Potential changes in natural capital may affect the costs
and benefits of doing business and present risks to short-,
medium- and long-term earnings and cashflow.
What are nature-related risks?
Nature-related risks are the potential threats posed to an
organisation linked to its and other organisations’
dependencies on nature and nature impacts (i.e. business
activities that lead to changes in natural capital). These can
derive from physical, transition and systemic risks and
include short-term and longer-terms risks posed by
nature-related dependencies and nature impacts. Failure
to mitigate these risks can create risks linked to asset
devaluation, supply chain resilience and reputation.
What are nature-related opportunities?
Nature-related opportunities are activities that create
positive outcomes for organisations and nature by
avoiding or reducing the impact of business activity on
nature or contributing to its restoration. They occur when
organisations mitigate the risk of natural capital and
ecosystem services loss and implement nature-based
solutions to halt or reverse the loss of nature by
transforming business models, products, services and
investments.
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How does consideration of NRRO reflect trustees’ duties?
Trustees must invest scheme assets in the best financial
interests of members and take account of financially
material factors, including ESG. To the extent that NRRO
are financially material factors, trustees ought to factor
them into their decision making – it would be consistent
with their fiduciary obligations to understand how NRRO
are being factored into the advice they receive.
The tricky part for trustees is assessing the extent to which
NRRO are (or may be) financially material factors and to
determine whether the costs of carrying out due diligence
and enquiries in relation to NRRO are proportionate,
relevant to their scheme investments and will be in
members’ interests.
As a starting point, trustees could start to look at the
interrelation between nature-related risks and climaterelated risks in relation to their scheme (with the support of
their investment adviser).
Climate and nature-related physical risks, transition risks
and opportunities are closely connected. If trustees have
exposure to investee companies that are materially
dependent on nature or whose business operations, supply
chains and workforce are susceptible to changes to nature,
this would potentially have a financial impact and
undermine the long-term attractiveness of the investment.
For example, in the agricultural sector, crop yields can be
affected by lower rainfall and higher temperatures, but also
declining natural pest control, soil degradation and loss of
pollinators, which increases the risk to investors of
stranded assets.
Nature and climate-related opportunities are also
interconnected. Companies which consider and implement
nature-related opportunities will likely be able to transition
to a low carbon economy more effectively by focusing on
resource efficiency, development of less resource-intense
products and services and diversifying their business
activities.
The steps that trustees choose to take now may well
depend on the type of scheme and the attitude of their
sponsor or provider. There are good reasons for large
schemes that are market leading in this evolving area to get
ahead of the game. Other occupational schemes may well
wish to consider what sort of timeframe works best for
them.
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Disclosure
tips
By way of reminder, the requirement for trustees to publish
their Statement of Investment Principles (“SIP”) on a
publicly available website has been in force since 1 October
2019. However, the exact method of publishing required
under the disclosure regulations has been a topic of
debate, and the position has recently been clarified.
The Government has confirmed that trustees must publish
the SIP in a manner which allows for the content to be
indexed by search engines. There must also be no
requirement for a password or other personal information
to be entered in order to view the document, and the
document must be free to access and download and be
printable.
The disclosure regulations also require that a specific web
address for the location of the published materials on the
internet be included in a member’s Annual Benefit
Statement. The web address should be appropriately titled
so that members can readily re-type it into a web browser
and should clearly describe the information to be found at
the location.
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A step closer to CDC
in decumulation?
In January, the Government published final regulations
and consequential regulations in relation to collective
money purchase schemes (“CDC”) for single and
connected employers – these will come into effect in
August this year and introduce a new form of pension
provision in the UK.

trusts would want to operate a form of medical
underwriting on both entering the CDC pool and
transferring-out to ensure fairness across the membership
and prevent individuals seeking to benefit from smoothing
of investment returns or favourable transfer values in light
of their health.

The Pensions Regulator has also published its
consultation on the draft code of practice, which sets out
further detail on the authorisation and supervision
requirements for CDC schemes. Please see our article for
PLC magazine for background on the new CDC regime.

Master trusts would be able to invest the CDC pool in
return-seeking assets and would (in theory) have greater
certainty over liquidity requirements, which would
facilitate more sophisticated investment strategies and
higher long-term returns than existing drawdown
products. By pooling funds in a CDC pool at retirement
(and forming a collective, rather than individual, pot),
members would share mortality risk – those who die
younger than expected would effectively cross-subsidise
those who live longer.

Initially, the CDC regime will apply to single and connected
employers only. However, the Government has already
started preliminary work and engagement with industry
stakeholders on expanding the regime to cover
unconnected multi-employer schemes, such as
commercial DC master trusts.
To achieve scale and adequate pooling of costs and risk, a
single employer group would need sufficiently large
membership and length of service to look at CDC
seriously, whereas DC master trusts have these features as
standard. Given the relatively small number of connected
employer groups likely to be interested in operating a CDC
arrangement themselves, we expect that for CDC to be an
industry-wide success, DC master trusts will need to lead
the way.
The concept of CDC in decumulation fits well into the
existing DC landscape because it allows DC members to
turn a pension pot into an income for life, benefit from the
scale that master trusts offer and pool mortality risk at
retirement, which research indicates should give members
better retirement outcomes overall.
When members reach retirement and want to take
income, we expect that either they would transfer their
funds to the CDC pool of a master trust (in the same way
as members transfer funds to flexi-access drawdown
currently) or if they are members of the master trust in
accumulation, they would elect to take CDC benefits and
join the CDC pool at retirement. Master trusts would
provide individuals with a target level of income, which is
based on the size of their pot, their age and, in all
likelihood, their health. We strongly expect that master
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Longevity pooling is a key feature of CDC and requires
significant member engagement, information and
education on its merits (and potential downsides). Master
trusts would need to ensure that individuals understand
and acknowledge there is no guarantee to their retirement
income, but also that, unlike flexi-access drawdown, their
“share” of the pool would not survive them on death.
For these reasons, we expect that any master trusts
considering CDC would want to carry out detailed
feasibility work to gauge whether employers would be
interested in offering access to CDC at retirement as part
of their HR benefits package (in a similar vein to drawdown
services) and whether offering CDC would provide
sufficient margin in terms of fees and charges to offset the
upfront costs of authorisation and on-going increase in
running costs.
If master trusts are able to reconcile these costs, we
foresee potentially significant commercial opportunity in
offering CDC in an increasingly competitive market. It
could be a real differentiator in the right context.
We will continue to keep track of developments as the
Government engages with industry on what the regime
could look like for unconnected multi-employer schemes.
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