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Welcome
2020 appears to be continuing as it started, with no
obvious relief in sight for the turmoil and tragedy caused
by COVID-19. However, this has not stopped the industry
and government from moving on with initiatives and
changes in the pensions landscape, particularly around
governance and reporting. This Autumn 2020 edition of our pensions
investment newsletter looks at some of the key issues that Trustees
need to have on their agenda, including:
– mandatory governance and
reporting standards being
introduced based on the Task Force
on Climate-related Financial
Disclosures’ recommendations
– the PLSA’s guidance on building a
stewardship strategy and
implementation statements

Mark Latimour
Partner

– the FCA’s consultation on transfer
advice and what it may mean for
pension scheme modellers
– the obligations that all pension
scheme trustees have to report
compliance with the CMA Order
– the Regulator’s interim guidance of
DB superfunds
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FCA Pension Transfer
Consultation

T

he FCA has issued a guidance
consultation paper (GC20/1)
on the processes financial
advice firms should put in
place to give suitable advice
on transfers from defined benefit to
defined contribution schemes. The
paper also includes a draft guide for
employers and trustees on providing
support with financial matters without
needing to be subject to FCA regulation
(the Guide).
The Guide provides useful comfort to
trustees and employers, particularly

where they are considering facilitating
financial advice for members of a
DB scheme. However, it also raises
issues in relation to whether certain
activities constitute investment advice,
which is an FCA regulated activity that
trustees and employers will not typically
be authorised to carry out. These
activities are: (i) offering transfer value
comparator tools; and (ii) providing
an illustrative transfer value as part
of the information in pre-retirement
communications (without the member
specifically requesting this).

The guidance consultation paper has
now closed for comment, but Eversheds
Sutherland has responded raising our
concerns on the above two points.
Further detail on the Guide can be found
in our speedbrief: FCA pension transfer
consultation: the devil is in the detail.
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New PLSA guidance
on stewardship and
implementation statements

F

rom 1 October 2020, DB
schemes’ SIPs have to be
published online (DC schemes’
SIPs have had to be published
online since 1 October 2019). In
addition, trustee reports and accounts
signed off on or after 1 October 2020
have to contain implementation
statements and DC schemes have to
publish a truncated version of their
implementation statements online
from 1 October 2020. By 1 October
2021, both DB and DC schemes will
have to publish the full version of their
implementation statements online.

With this in mind, the guidance sets
out a framework and some suggested
practical measures to support pension
scheme trustees in meeting their longterm obligations through their asset
managers.

The guidance suggests that key
questions to ask of current/potential
asset managers include:
–

how certain holdings are consistent
with the manager’s approach
to stewardship

Building a stewardship strategy

–

whether the manager can outline its
engagement experience in relation
to an asset it has recently sold out of

–

–

set the expectations of
existing managers

how the manager would decide to
escalate any concerns it might have
if early attempts to engage
are unsuccessful

To support schemes in complying with
their new obligations, the PLSA has
recently published two sets of guidance:

–

exercise continuous monitoring and
regular appraisal of
existing managers

–

–

–

the first, created in collaboration
with the Investor Forum, sets out
practical steps trustees can take to
achieve effective stewardship
through their asset managers
(link here)
the second seeks to assist schemes
with the preparation of their
implementation statements
(link here)

The PLSA’s practical toolkit
for achieving effective
stewardship through
investment managers
One of the key areas of focus for all
schemes’ SIPs and implementation
statements is how the scheme
trustees are approaching, and
practically implementing, effective
stewardship policies.
The guidance acknowledges that many
schemes look to their appointed asset
managers to carry out engagement on
their behalf, but it notes that trustees
must be prepared to challenge and
influence their managers to achieve
their objectives – particularly in relation
to responsible investment.

The guidance sets out three suggested
steps for schemes to take to influence
their managers to deliver effective
stewardship:

make the trustees’ expectations
clear when appointing
new managers

In particular, the guidance
suggests that:
–

when engaging with managers at
the outset of a relationship, trustees
should set expectations and seek to
understand how the managers
perceive stewardship and
engagement, and whether their
perception aligns with the
trustees’ policies

–

trustees should consider
incorporating appropriate provisions
into investment agreements and
should monitor their managers’
performance on an ongoing basis to
ensure they are meeting their
contractual obligations

–

trustees should focus specific
attention on identifying the most
material issues on which to
concentrate stewardship activity and
the frequency of
stewardship reporting

Beyond equities and voting
The guidance explicitly states that
“voting policies alone are not sufficient”
and “effective stewardship requires a
comprehensive engagement capability”.
It suggests that trustees should
encourage their managers to engage
with, and exert influence on, underlying
investee companies.
In addition, the guidance encourages
trustees to consider the concept of
stewardship outside the confines
of equity investments, such as by
considering any ESG tilts within passive
or index-tracking funds. It outlines how
stewardship is possible across a number
of different asset classes, commenting
that schemes which hold assets where
voting is not possible should still be
engaging to ensure that they are acting
as effective stewards of their entire
portfolio.

3

The right returns
Our pensions investment newsletter

Approaches to engagement
The guidance covers approaches that
investors can take, either individually
or collectively, and says that both can
be effective and have their place in an
effective engagement strategy. Steps
are also suggested for how trustees
and managers can escalate their
engagement level should the underlying
investee companies be making
insufficient progress.

The PLSA’s guidance on
implementation statements
The second set of new guidance the
PLSA has published is intended to assist
trustees with their duty to prepare an
implementation statement. The key
takeaways are summarised below.
What does your scheme’s
implementation statement have
to include?
The information that has to be included
depends on whether the scheme is
a DB scheme (including where the
only DC benefits are AVCs) or a DC or
hybrid scheme.

For DB schemes (including schemes
providing DC AVCs):
–

details of how, and the extent to
which, in the opinion of the trustees,
the trustees’ SIP policies on voting
and engagement have been
followed during the year

–

 description of the trustees’ voting
a
behaviour

For DC or hybrid schemes:
–

the above matters for DB schemes

–

a description of any review of the SIP
carried out during the relevant
period and an explanation of any
changes made, or, if no review has
been carried out, the date of the last
review

Guidance on planning and production

3. w
 hether the trustees are aiming
to achieve any objectives with
their implementation statement
beyond merely complying with the
applicable legislation – the guidance
suggests this is considered bearing
in mind that, while members are
a key audience, there are others
who should be borne in mind (such
as regulators, policy makers and
action groups). In addition, the
guidance notes that preparing an
implementation statement could
provide trustees with an opportunity
to review their investment
governance practices generally and
whether their SIP could be clearer or
more specific
4. t he level of resource needed
to prepare the implementation
statement and the approach to take

The guidance suggests that trustees
consider the following when planning
their implementation statement:
1. the deadline that is applicable to their
scheme
2. the SIP policies that need to be
addressed in the implementation
statement
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The guidance then suggests the
following steps for producing the
implementation statement:
1. d
 ecide which aspects of the SIP need
to be reported against
2. d
 ecide what information is required,
from whom and by when
3. g
 ather and review the information
and decide what is relevant
4. review the drafting with relevant
parties and advisers
The guidance says that, if trustees are
unable to get all necessary information
from third parties to complete their
implementation statement, they should
include as much detail as they can,
identify the missing information, explain
why it is missing and state how the gaps
will be filled.
General principles
The guidance suggests some general
principles for trustees to keep in mind
when preparing their implementation
statements. In particular, it suggests that
implementation statements should:
1. fl
 ow directly from the trustees’ SIP
and the policies set out there
2. b
 e based on decisions and actions
taken during the year
3. e
 mphasise the activities that have
had, or will have, the most material
impact on achieving the SIP
objectives (the best statements being
succinct and focussed)
4. strike an appropriate balance
between disclosing sufficient detail
while giving information that is
relevant, concise and clear
5. a
 rticulate how the trustees have
sought to hold their managers and
consultants to account and explain
how they have retained oversight and
ultimate responsibility

The guidance contains suggestions for how trustees can satisfy
this requirement, including where they have investments in
pooled funds. It suggest that trustees should be clear about
who is able to exercise voting rights in practice and the steps
the trustees can take to direct or influence the voting process.
The guidance also suggests that, where trustees invest in a large
number of funds, they could decide to limit their disclosures to
the most material funds.
What else might trustees disclose?
The guidance goes on to identify a number of aspects trustees
could include in their implementation statement if they were
minded to do so:
–

governance structure and expertise – key investment
governance activities completed during the relevant period
and whether the nature of the advice sought by the trustee
has changed (and, if so, the impact that has had)

–

knowledge and understanding – training activities undertaken
during the relevant period and how these have improved the
trustees’ knowledge and understanding, as well as any
recruitment activities completed to enhance the trustees’
skills and expertise

–

investment management processes – any review during the
period of the trustees’ approach to delegation, use of
committees, or monitoring managers and advisers (including
any re-tender of management services or the imposition of
manager objectives or SLAs)

Thomas Meyrick
Senior Associate
T: +44 121 232 1529
M: +44 0746 912 3879
tommeyrick@eversheds-sutherland.com

Simon Daniel
Partner
T: +44 161 831 8286
M: +44 792 026 5132
simondaniel@eversheds-sutherland.com

Voting disclosures
For all schemes, implementation
statements must explain how the
trustees’ policy on exercising voting
rights has been complied with during
the year and “the voting behaviour by,
or on behalf of, the trustees (including
the most significant votes cast by the
trustees or on their behalf) and any use
of the services of a proxy voter”.
5

The right returns
Our pensions investment newsletter

The Regulator’s interim
guidance on DB Superfunds
In June the Pensions
Regulator issued its
interim guidance on
defined benefit (DB)
superfunds, and it is
expected that this
will pave the way for
superfunds to begin
moving forward with
transactions.
The interim guidance sets out the
standards which the Regulator expects
superfunds to meet until a formal legal
authorisation framework is put in place.
The superfunds must demonstrate to the
Regulator that they meet these standards
before transacting.
The development of superfunds opens up
another potential option for DB schemes
and their sponsors. One of the points that
is clear from the interim guidance is that
the Regulator does not expect superfunds
to accept a transfer from a scheme
that is on course to buy out within the
“foreseeable future” – the example given
is in the next five years. This will therefore
limit the schemes for which superfunds will
be an option, and the end game for many
schemes will therefore remain buy out with
an insurance company. It will be interesting
to see how a scheme’s proximity to buy out
will be evaluated in the context of assessing
whether transferring to a superfund is a
viable option, and we expect that trustees
will be tested on their rationale and
assumptions on this if they decide to move
forward with a transaction.

Anthea Whitton
Partner
T: +44 113 200 4663
M: +44 7387 544 088
antheawhitton@eversheds-sutherland.com

Lauren O’Connor
Principal Associate
T: +44 161 831 8262
M: +44 779 522 2531
laurenoconnor@eversheds-sutherland.com

Detail on the requirements set out in the
Regulator’s interim guidance can be found
in this speedbrief.
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Reporting compliance
with the CMA Order

I

n 2019, in response to concerns
about the fiduciary management and
investment consultancy markets,
the Competition and Markets
Authority issued an Order which, for
most purposes, came into force on 10
December 2019. It requires trustees of
the majority of schemes to competitively
tender fiduciary management services
and set strategic objectives for
investment consultants.
The Order provides that it will cease to
apply if its requirements are replaced
by regulations. DWP intended to issue
replacement regulations applying
to trustees of occupational pension
schemes this year. The regulations
were issued in draft but, as a result of
Brexit and the pandemic, it has not been
possible to progress them, and DWP
has now confirmed that they will not
become law before 2021.
This is significant because the CMA
Order contains reporting obligations
which will need to be complied with
by 7 January 2021. It was originally
anticipated that these obligations
would be replaced with provisions
in regulations, but that will not now
happen before the January 2021
deadline.
This means that trustees need to
take action to ensure that they have
complied with the provisions of the
Order that apply to them, and that they
make the necessary reports on time.

Which schemes need to
take action?
The majority of schemes are within
the scope of the CMA Order. There
are, however, some exemptions
including unregistered schemes,
certain overseas arrangements, some

very small schemes, public sector
schemes (although there has been some
uncertainty about this) and master trusts
where a firm providing both investment
consultancy services and fiduciary
management services is also the scheme
strategist or scheme funder.
In addition, the Order does not apply to
trustees where the services they receive
are from a trustee, a company owned by
the trustees, the principal employer, or
an employer which can act on behalf of
all of the other employers in the scheme
or a company in the same group
as either.
So, if your scheme is within the scope of
the Order, what action is required?

What do you need to do if
the trustees use fiduciary
managers?
The first step is to determine what
percentage of scheme assets are
managed under fiduciary management
arrangements. If it is (or would be, where
you are entering into a new agreement)
20% or more, then the new competitive
tendering requirements apply.
This means that, from 10 December
2019, any new agreement with a
fiduciary manager that would result in
20% or more of scheme assets being
delegated must be competitively
tendered. If there were existing fiduciary
mandates in place on 10 December
2019 covering 20% or more of the
scheme’s assets in total and they were
not competitively tendered, they will
need to be tendered within 5 years from
the start of the oldest agreement or, if
later, by 9 June 2021. Trustees should
consider now whether they need to run
a tender by 9 June 2021 and, if so, start
to plan for this process.

Competitive tendering requires trustees
to obtain bids from at least three
providers. The Pensions Regulator
has set out guidance on how a tender
process should be carried out and what
trustees should do. When they have
completed the process, trustees should
provide the successful manager with
written confirmation that they have been
selected as a result of a competitive
tender process.

What do you need to do if
the trustees use investment
consultants?
With effect from 10 December 2019,
trustees must not enter into a new
contract or obtain services under
an existing investment consultancy
agreement unless they have set strategic
objectives for the investment consultant.
Investment consultancy services for
these purposes include advice in
relation to:
–

investments that may be made
or retained by or on behalf of the
trustees

–

any matters in respect of which the
trustees are required by law to seek
advice in relation to drafting their
statement of investment principles

–

strategic asset allocation

–

manager selection

The Order does not really give any
information about how to set strategic
objectives or what they should be.
However, guidance from the Pensions
Regulator should provide trustees with
some help on this.
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Reporting to the CMA

Penalties

The reason that trustees need to take
particular note of these requirements
now is that, where the Order applies
to them, they will need to submit a
statement to the CMA by 7 January
2021 confirming that they have
complied with their obligations under
the Order.

The CMA can give directions to anyone to take any necessary
actions to comply with the Order, and has power to bring
proceedings against a party who has not complied with it. It is
also possible that a failure to comply with the Order might result
in the Pensions Regulator considering that trustees do not have
adequate internal controls in place.

The Order sets out what this compliance
statement should look like. It does not
need to contain a great deal of detail,
but must state which parts of the Order
the trustees have complied with and
over what period.

Trustees need to consider now whether they have obligations
under the CMA Order, whether they have complied with them, if
so, and what steps they need to take to ensure that a compliance
statement and certificate is submitted to the CMA by 7 January
2021.

Trustees must also provide the CMA with
a signed certificate at the same time,
stating that the compliance statement
has been prepared in accordance
with the Order and that they have
complied in all material respects with
the requirements of the Order and
reasonably expect to continue to do so.
There are specific requirements for the
signing of this certificate, which trustees
should note.
More generally, if trustees are aware of
any failure on their own part to comply
with any part of the Order, they must
report that non-compliance to the CMA
within 14 days of becoming aware of the
failure, and provide a brief description of
the steps taken to address it.

Next Steps

Trustees should also consider whether they have to run a
competitive tender for their existing fiduciary management
arrangement(s) by 9 June 2021 and, if so, they should start to
plan for this.

Mark Latimour
Partner
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M: +44 746 835 1619
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Large schemes face
mandatory governance
and reporting standards on
climate change

O

n 26 August 2020, the
Department for Work and
Pensions (“DWP”) published
a consultation on proposals
to impose new governance
and reporting obligations to address
climate change. It also invites responses
on proposals to require disclosures in
line with the recommendations of the
Task Force on Climate-related Financial
Disclosures (“TCFD”).
The DWP proposes that these new
rules would initially apply to trustees of
larger occupational pension schemes,
authorised master trusts and authorised
schemes providing collective money
purchase benefits, with effect from
October 2021.

The DWP’s latest consultation provides
the next piece of the regulatory puzzle,
which would embed the TCFD
recommendations into pensions law. It
sets out when and how it considers
schemes should be required to adopt
enhanced governance requirements
and report in line with the TCFD
recommendations.
The TCFD recommendations cover four
areas: governance, strategy, risk
management and metrics and targets
(please see our Spring 2020 pensions
investment newsletter for more detail).

Background
In the last issue of our pensions
investment newsletter we covered some
of the latest regulatory developments
concerning responsible investment
which affect pension schemes:
–

–

amendments to the Pension
Schemes Bill to allow the
Government to impose new duties
on trustees relating to climate
change
the DWP’s consultation on climate
change disclosures for pension
schemes, setting out non-statutory
guidance for pension scheme
trustees on assessing, managing and
reporting climate-related risks in line
with the framework developed by the
TCFD. The draft guidance has been
drawn up by the Pensions Climate
Risk Industry Group (“PCRIG”), which
was set up last summer by the DWP,
the Pensions Regulator (TPR) and
other pension representatives now to
comply with these new rules.

What would the new regime
require?
The proposals would require schemes
with assets of £1bn or more to publish a
TCFD report (i.e. a report disclosing how
the scheme complies with the 11 TCFD
recommendations) annually and make it
freely available on their own (or their
scheme sponsor’s) website.
Schemes would also be required to refer
to that TCFD report in:
–

the scheme’s annual report and
accounts

–

members’ annual benefit statements
(if they are required to produce one)

–

the annual scheme return submitted
to TPR

Different deadlines for complying will
apply depending upon the type and size
of the scheme.

Which schemes will be affected by the new rules
and when will they need to comply?
Type of scheme

Timing

– schemes with net assets exceeding £5bn – the requirements would apply from 1
October 2021, with the first report due
on the first scheme year end on or after 1
within 7 months of the end of the scheme
June 2020
year which is underway on 1 October
– schemes that are authorised master
2021, or by 31 December 2022 if earlier
trusts on 1 October 2021
– schemes that are authorised collective
money purchase schemes on 1 October
2021
– schemes with net assets between £1bn
and £5bn on the first scheme year end on
or after 1 June 2021

– schemes with net assets below £1bn

– the requirements would apply from 1
October 2022, with the first report due
within 7 months of the end of the scheme
year which is underway on 1 October
2022, or by 31 December 2023 if earlier
– position will be reviewed in 2024
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What penalties will apply?

Next steps

The DWP proposes that new mandatory
penalties would apply for schemes that
fail to publish any TCFD report and that
TPR would have discretion to impose
further penalties. The maximum penalty
for breaching the requirements would
be £5,000 for an individual trustee, or
£50,000 for a corporate trustee. These
penalties could be imposed without
recourse to the Determinations Panel.

Regardless of the size of their scheme, trustees should be
considering whether they are managing the risks and
opportunities that climate change poses to their scheme. They
should also be documenting their approach in preparation for
increased scrutiny of these issues from TPR.

The existing penalty regime on
disclosure of information would apply
to failures to reference the TCFD report
in the scheme’s annual report, and to
inform members about the availability of
the TCFD report.

Trustees and sponsoring employers with larger schemes falling
within the proposed regime should:
–

consider focusing on this topic as part of their annual training
programme, or risk days (we can offer training from our
pensions investment specialists to assist with this if useful)

–

assess whether they are ready to comply with the TCFD
recommendations

–

refer to the PCRIG’s draft non-statutory guidance to review
whether they are meeting regulatory expectations in this area

Upcoming regulatory
developments on
climate change

Harriet Sayer

The consultation closed on 7 October
2020 and will be followed by further
consultations and regulatory change on
climate change running into next year:

T: +44 20 7919 0845
M: +44 777 064 0206
harrietsayer@eversheds-sutherland.com

–

the final version of the non-statutory
guidance on complying with the
TCFD recommendations is expected
later this year

–

the enabling provisions in the
Pension Schemes Bill are expected
to be passed by Parliament later this
year or early next year

–

a further consultation on the draft
implementing regulations will be
issued before they are laid before
Parliament next year

–

the DWP also intends to consult
“in the near future” on further
requirements for trustees to
measure and report on whether their
investments are aligned with the
goals of the Paris climate agreement
and the “implied temperature rise” of
their portfolios

Principal Associate

You can find more information on
upcoming regulatory change affecting
other industry participants (including
asset managers and listed entities)
on our environmental, social and
governance (ESG) hub.
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About us

E

versheds Sutherland is one of the world’s largest
global brands. In the UK, Eversheds Sutherland
has 70 dedicated pensions lawyers and 25
financial services lawyers. We pride ourselves
on our technical excellence and our service
ethos. We have won numerous awards, including the
“Twenty Years of Excellence in Legal Advice” award at
Financial Times PIPA 2019 and “Pensions Law Firm of
the Year” at the Pensions Age Awards 2018.

Our Pensions Financial Services team has great strength
and depth of experience. The team consists of lawyers
from across the firm who are experienced in pensions,
investment management, investment funds, derivatives,
insurance, financial regulation and tax, and who all
understand the unique position and needs of trustees as
investors. This makes us ideally placed to advise trustees
on the full range of the investments available to them.
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