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Introduction
Welcome to the Autumn 2022 edition of the Right Returns. 

That the last period was a hectic one in the 
pensions investment space goes without 
saying.  The now previous Chancellor’s 
“fiscal event” caused a number of issues for 
schemes with LDI strategies which many are 
still dealing with at the time this edition is put 
to press.  However, it’s important to 
remember that on top of the immediate 
issues that pension schemes face, there are 
longer term strategic items that should be on 
the agenda.  In addition to our horizon 
scanning, we cover a number of important 
issues such as:

 – the DWP’s consultation on the new 
funding and investment regulation 
changes

 – points for trustees to consider when 
preparing TCFD reports and 
implementation statements

 – how the coming into effect of the 
regulations giving effect to the CMA 
Order will affect pension trustees

 – the DWP’s call for evidence in relation to 
taking into account social factors

 – the Taskforce on Nature Related 
Disclosures

 – the recent High Court ruling on the 
Government’s Net Zero Strategy

We have also included articles from our DC 
Practical Notes which may be of interest 
including articles on the UN paper on 
carbon pricing, a report by the Occupational 
Stewardship Counsel on voting and 
engagement, and on the PRI due diligence 
questions for institutional investors.  These 
are just some of the useful articles which 
features in our DC agenda and DC practical 
notes newsletter which could affect defined 
contribution schemes.

We hope you enjoy this edition of our 
newsletter. As always, we would be happy to 
discuss any of the areas of interest with you 
and we welcome your comments and 
feedback. Please feel free to get in touch 
with any of the authors of the articles to 
discuss.

Mark Latimour 
Partner
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Draft DB Funding and 
Investment Regulations – 
The journey continues 
The DWP has issued its long-awaited consultation on new  
draft funding and investment regulations for DB schemes  
(the Draft Regulations). 

The Draft Regulations set out some of the detail of the 
proposed framework for the government’s new (and quite 
different) DB funding regime, but there will be more detail 
in the Regulator’s forthcoming (second) consultation on a 
new DB funding code of practice (the New Code), 
expected by the end of the calendar year. 

The proposed funding regime is more specific than the 
current approach. The thrust of the Draft Regulations is 
towards low risk investments for mature schemes and 
employers who can afford to do so paying off deficits 
quickly. This will no doubt prompt debate, particularly 
when set against the current challenging economic and 
investment background.

Background
The Pension Schemes Act 2021 (the Act) says that DB 
occupational pension scheme trustees must put in place a 
funding and investment strategy to make sure that benefits 
under the scheme can be provided over the long term. 
They will have to prepare (and revise at least every three 
years) a written statement of strategy that describes this 
and related matters, then send it to the Pensions Regulator. 
These provisions of the Act are not yet in force.

The Draft Regulations (the draft Occupational Pension 
Schemes (Funding and Investment Strategy and 
Amendment) Regulations 2023), which will be made under 
the Act, set out how the DWP sees this new funding regime 
working. The Draft Regulations say, broadly, that schemes 
must aim to be fully funded on a low risk basis (with low 
risk investments and low dependency on the sponsoring 
employer) by the time they are “significantly mature”. They 
introduce some new terminology, define for the first time 
in legislation what “employer covenant” means and specify 
that any deficit “must be recovered as soon as the 
employer can reasonably afford”. More detail and some 
suggested action points are set out below.

What do the Draft Regulations say?
In broad terms, the Draft Regulations say that schemes 
should aim for a state of “low dependency on the 
sponsoring employer” by the time they are “significantly 
mature”. This means that assets should be invested in a 
“low dependency investment allocation” and fully funded 
on a “low dependency funding basis”. The meaning of 
those terms is explained below.

Schemes can plan for how they will deliver this in different 
ways – for example running on with low dependency on 
the sponsor, buying out with an insurer or entering a DB 
consolidator.

What does “significantly mature” mean?
Schemes with mostly active and deferred members are 
likely to be immature whereas those with a high proportion 
of pensioners are likely to be more mature, as the time 
before most of the benefits need to be paid out is shorter.

The Draft Regulations say that the maturity of a scheme is 
to be measured by the duration of its liabilities, meaning 
the discounted average time until pensions and other 
benefits are paid. The exact meaning of “significantly 
mature” will be set out in the New Code but the DWP 
suggests that this is likely to be when that duration reduces 
to 12 years.
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What does “low dependency” mean?
Low dependency on the sponsoring employer: this means 
the scheme has sufficient assets invested in a “low 
dependency investment allocation” to provide for accrued 
benefits and is not expected to need further employer 
contributions (except in respect of active members).

Low dependency investment allocation: this means the 
scheme is not expected to rely on further employer 
contributions to provide for accrued liabilities, even if 
investments do not perform as well as expected. Cash flow 
from investments should be broadly matched with the 
payment of pensions and the value of assets is highly 
resilient to short term adverse changes in market 
conditions.

Low dependency funding basis: this means actuarial 
assumptions should be consistent with low dependency 
on the employer and a low dependency investment 
allocation.

Employer covenant
The level of investment and funding risk that can be taken 
as a scheme moves along its journey plan depends 
primarily on the strength of the employer covenant. For the 
first time, the Draft Regulations set out a proposed 
statutory definition of covenant – this is the financial ability 
of the employer to support the scheme and support from 
legally enforceable contingent assets.

There is a list in the Draft Regulations of matters to be 
considered in assessing the financial ability of the employer 
– this includes cash flow, likelihood of insolvency and 
other matters which will be set out in the New Code.

The strength of the covenant must be assessed in relation 
to the size of the deficit. Even a very profitable employer 
might not offer a strong covenant if the size of the deficit is 
disproportionately large.

The journey plan and recovery plan
Trustees must have a journey plan to achieve low 
dependency on the employer by the time the scheme is 
significantly mature. The journey plan depends on the 
strength of the employer covenant and how close the 
scheme is to significant maturity – the closer it gets, the 
less risk that can be taken.

Notably, the Draft Regulations say that the deficit “must be 
recovered as soon as the employer can reasonably afford”. 
The related consultation asks if this should be the primary 
factor to consider when setting the recovery plan. If that 
approach is adopted, it could have a significant impact on 
recovery plans, and corporate activity more generally.

Statement of strategy and trustee chair
The Act says that trustees must prepare and submit to the 
Regulator a new “statement of strategy” setting out the 
funding and investment strategy and related matters. These 
include whether the strategy is being successfully 
implemented, key risks and mitigations, trustees’ 
“reflections” on key decisions taken and other matters. An 
assessment of the strength of the employer covenant is 
one of these other matters.

The statement of strategy must be signed by the chair of 
the trustee board. Schemes that do not have a chair will 
need to appoint one. There is a (quite broad) description in 
the Draft Regulations of who can act as chair.
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What does this mean for trustees and sponsors? 
The statement in the Draft Regulations that the deficit 
“must be recovered as soon as the employer can 
reasonably afford” could prove significant and will no 
doubt worry some employers who plan to invest in the 
business or pay dividends over the coming years.

Trustees of mature schemes hoping to make up deficits 
through riskier investments may need to change their 
strategies, with a knock on impact on employers in terms 
of additional contributions and/or legally enforceable 
contingent assets.

The DWP estimates in its impact assessment (published a 
few days after the Draft Regulations) that small schemes 
and those with no current long term funding objective or 
only an aspirational one are more likely to incur costs due 
to these changes. However, it seems to us that additional 
work and advisory costs (including around trustee/
employer negotiations) are likely to be incurred by the vast 
majority of DB schemes.

It is notable that an assessment of employer covenant is 
one of the matters to be included in the statement of 
strategy (and sent to the Regulator). This will sharpen the 
focus on covenant assessment and there is a risk that 
historic reliance by schemes on “soft” covenant support – 
that is not set out in a legally binding document – may fall 
away.

In addition, the proposed requirement to include in the 
statement of strategy the main risks in implementing the 
funding and investment strategy, how trustees intend to 
mitigate them and what action the trustees intend to take if 
the risks materialise, goes further than some schemes 
currently do in terms of contingency planning. 

The Act says that the employer must agree the funding and 
investment strategy with the trustees. Nonetheless, 
trustees continue to be responsible in law for making 
investment decisions. There is a tension between these 
two concepts which may prove challenging to reconcile. It 
is not yet clear how in practice this will change the long 
established balance of power in relation to investment. 

It is clear that the DWP has listened to concerns that the 
new funding regime might result in open schemes being 
forced into inappropriate de-risking. The DWP says that it 
does not want “good schemes to close unnecessarily, or to 
introduce a one-size-fits-all regime”. However, open 
schemes are not explicitly addressed in the Draft 
Regulations.

The Regulator’s first funding code consultation in 2020 
proposed a twin-track approach with a fast-track funding 
option and a bespoke, scheme specific alternative. It is not 
apparent from the Draft Regulations or consultation how 
the bespoke option will be catered for – the option is not 
mentioned in the Draft Regulations or consultation.

We would expect to see more information on the above 
issues in the New Code.

Timing
The consultation on the Draft Regulations is open until 17 
October 2022 and the latest statements from the Regulator 
suggest the New Code is due to be issued by the end of the 
calendar year. It is unlikely that the new funding regime will 
be in place before autumn 2023, though 2024 seems more 
likely.

The first funding and investment strategy must be in place 
within 15 months of the first valuation effective date after 
the new regulations are in force.

Immediate action points
Once the new regime is in final form there will be much 
work for trustees (and employers) to do in setting out their 
new journey plans. In the meantime, some suggested 
action points are: 

 – consider with your advisers how the proposed 
approach could potentially affect your scheme, 
including any existing long term funding target and 
journey plan, covenant assessments and looking at 
where your scheme sits on the maturity spectrum

 – if your DB scheme does not currently have a chair of 
trustees, start planning for this

 – consider responding to the consultation, which closes 
on 17 October

 – watch out for the Regulator’s New Code consultation, 
expected by the end of the year

Mark Latimour 
Partner
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Governance steps for trustees in 
relation to “backward-looking” reports
With the myriad of recent changes in the investment space for 
occupational pension schemes, it can be tricky for trustees to keep 
up to speed with developments and pinpoint the action they need  
to take.

In this article, which was also featured in our speedbrief, 
we set out a reminder of action points for trustees to keep 
up to speed with evolving legal and regulatory 
requirements and ensure they can provide meaningful 
“backward-looking” investment reports.

1. Implementation statements
The DWP has recently published statutory guidance setting 
out its expectations of trustees when reporting stewardship 
activities in their implementation statement. Trustees must 
have regard to statutory guidance - please see our recent 
speedbrief for further detail.

Whilst the statutory guidance will not apply until next year’s 
implementation statement (i.e. it is “live” from 1 October 
2022 and applies to scheme years ending on or after 1 
October 2022), trustees should remember that 
implementation statements are backward-looking and 
need to record the stewardship and engagement activities 
carried out during the previous year (and for DC schemes, 
trustees need to report wider adherence to investment 
policies in the statement of investment principles).

This means that trustees should take action now to embed 
the statutory guidance into their governance, stewardship 
and reporting processes so that they can fully comply with 
the guidance next year.

For example:

 – The statutory guidance says trustees should explain in 
the implementation statement whether voting 

undertaken on their behalf reflects their voting policy 
(or, if they use their asset manager’s voting policy, they 
should summarise how it reflects the trustees’ 
stewardship priorities). Therefore, trustees will need to 
set clear expectations of their asset managers now to 
ensure they carry out voting and engagement activity 
in line with trustees’ investment beliefs and 
stewardship priorities (which includes trustees’ view of 
what constitutes a “most significant vote”). 

 – The statutory guidance also says trustees should 
explain why they consider a vote is significant, what 
the vote was, and why they or their investment 
manager (on their behalf) voted in the way they did. To 
be able to report with this level of granularity next year, 
trustees need to take ownership for voting carried out 
on their behalf, challenge their managers’ engagement 
and voting practices and consider setting “expression 
of wish” forms. Expression of wish forms are a form of 
communication, similar to sharing a policy or client 
preference, which set out what trustees expect their 
investment managers to consider. They are a useful 
tool, particularly for trustees investing through 
unit-linked funds without direct voting rights.

Trustees need to think about stewardship now, regardless 
of the date of their next implementation statement. They 
need to make sure that they and their asset managers are 
clear about their stewardship priorities and the information 
they need to satisfy the reporting requirements in the 
statutory guidance. 

Investment to-do list: 
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2. Statement of investment principles
The DWP has also published non-statutory guidance for 
trustees in relation to disclosing stewardship and 
engagement policies in their statement of investment 
principles (SIPs). The non-statutory guidance is “live” 
already and has applied from 17 June 2022.

Although the guidance is non-statutory and trustees are 
not obliged to take it into account, trustees of DC schemes 
in particular should remember that if they have a SIP which 
reflects best practice and regulatory expectations, it will 
make it easier to report in their implementation statement 
how they have complied with their SIP.

3. TCFD reporting
Most trustees of large pension schemes in the first wave of 
Taskforce on Climate-related Financial Disclosures (TCFD) 
compliance have either published their first mandatory 
TCFD report or are in the final stages of production. 

We have advised several trustees on drafting their reports 
- here are our 5 tips for trustees now and going forward:

 – Governance: ensure there is a clear governance link 
between trustees and the activities of their service 
providers in relation to climate risk and opportunity 
(CRRO) - trustees need to report on how they monitor, 
review and challenge the activities of their service 
providers rather than simply reporting on what service 
providers are doing.

 – Strategy: climate risk will depend on the nature of 
investments (e.g. asset class and geography), 
proportion of investments (i.e. percentage of those 
investments in the portfolio) and the length of 
investments. When identifying climate risk, trustees 
should show how this risk varies between investments 
in light of these differentiators.

 – Risk management: management of CRRO should be 
proportionate and relevant to trustees’ wider risk 
management. Trustees should identify and 
contextualise climate risk to the wider risks of the 
scheme and refer to the risk register and other risk 
management tools to show how they assess the 
materiality of these risks.

 – Metrics: when obtaining data, trustees should ask their 
service providers whether data is reported, verified, 
estimated or unavailable and the proportion of data 
that reflects these categories. This will determine the 
extent of trustees’ reliance on existing data and future 
steps they need to take. Currently, there is a limited 
number of climate data providers in the market and we 
are seeing trustees encounter the same coverage 
issues across their portfolio and limitations to data 
quality. Trustees should be alive to these issues and 
continue to seek improvements by setting objectives, 
deliverables and expectations of their service providers 
in order to improve quality of data and future 
reporting.

 – Principles: TCFD compliance and activity is a cyclical 
process. This means that trustees need to analyse the 
results of their metrics and scenario analysis and apply 
the results to their strategic and day-to day investment 
decisions. Calculation of metrics and scenario analysis 
is not a means to an end but a way of informing and 
influencing investment and stewardship activity.

For next year, trustees (in the first and second wave of 
compliance) will need to report a portfolio alignment 
metric as well as an additional climate metric. Trustees 
should take steps now to be able to report four metrics 
next year and ask their service providers which climate 
metrics are available and whether they align with the 
DWP’s recommended metrics in its revised statutory 
guidance - please see our recent speedbrief for further 
detail.
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4. ESG policies
As part of the non-statutory guidance on the SIP, the DWP 
encourages trustees (where it is practical to do so) to keep 
under review non-financial factors that may not 
immediately present as financially material but have the 
potential to become so, particularly for schemes with a 
long-term horizon. This reflects the evolving nature of ESG 
and the relevance of emerging concepts such as the “Just 
Transition”, which look at the social and societal impacts of 
the climate transition.

Trustees should consider how they take social factors into 
account as part of the statutory requirement to have a 
policy on financially material ESG factors in their SIP. The 
Government is concerned that social factors are not 
considered enough and recently announced in response 
to a call for evidence that social factors can be financially 
material and should be taken into account by trustees. It is 
setting up a taskforce to look at how they can access better 
information to assess social risks and opportunities.

In the meantime, trustees should:

 – actively consider which social risks and opportunities 
might be financially material to the performance of the 
scheme

 – develop a policy on their approach to social issues 
which includes voting and engagement. DWP says: 
“Trustees are encouraged, bearing in mind the 
scheme’s size, type, and resources, to undertake 
stewardship activities in respect of specific material 
social issues.”

 – try to be aware of the links between climate change 
and social factors because it can help them manage 
financially material risks and opportunities in an 
effective way

 – in a DB scheme, ensure that they understand the 
impact of social risks on employer covenant. 

What next?
Trustees should engage with their service providers 
(including investment managers and consultants) on all 
these issues sooner rather than later. They should be clear 
on their stewardship and investment priorities and how 
they expect service providers to implement them, so that 
they can provide meaningful public disclosures of a good 
standard. 

Finally, this is an area where developments are coming 
thick and fast so trustees should watch out for any further 
developments.  

Michael Jones  
Partner

Simon Daniel  
Partner

Anthea Whitton  
Partner
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The CMA confirms the 
sun-setting of its Order 
on IC and FM services
Trustees must now look to new pensions legislation

On 1 October 2022, the Occupational Pension Schemes 
(Governance and Registration) (Amendment) Regulations 
2022 (the “Sun-setting Regulations”) came into force.  
These Regulations brought an end to the Order which the 
Competition & Markets Authority made on 10 June 2019 
following its investigation into the operation of the 
fiduciary management and investment consultancy 
markets insofar as the CMA Order applies to trustees of 
private sector occupational pension schemes.

Trustees must now have regard to pensions legislation as 
amended by the Sun-setting Regulations, instead of the 
CMA Order.  The Order continues in force for investment 
consultancy firms, fiduciary managers and joint 
consultancy-FM firms, including in respect of the 
obligations to report compliance to the CMA.

Overview
The Sun-setting Regulations have amended the 
Occupational Pension Schemes (Scheme Administration) 
Regulations 1996 (the “Scheme Administration 
Regulations”) and the Register of Occupational and 
Personal Pension Schemes Regulations 2005 (the “Scheme 
Return Regulations”). 

The Scheme Administration Regulations have been 
amended through the insertion of a new Part 6 and a new 
Schedule.  These new provisions apply to “relevant trust 
schemes” (being all occupational pension schemes, 
subject to certain exceptions) and set out trustees’ 
obligations on the acquisition, use and oversight of services 
provided by fiduciary managers (“FMs”) and investment 
consultants (“ICs”).

The Scheme Return Regulations have been amended by an 
extension of the definition of “registrable information” such 
that this now includes details in relation to trustees’ use of 
ICs and FMs.  Accordingly, trustees now need to report on 
these matters to the Pensions Regulator via their annual 
scheme return, rather than to the CMA via their annual 
compliance statement and certificate.

In an announcement made on 3 October 2022, the CMA 
confirmed that its Order had been “sun-set” with effect on 
and from 1 October 2022 in relation to private sector 
occupational pension scheme trustees.  In addition, the 
Pensions Regulator has updated its guidance on trustees’ 
use of ICs and FMs in light of the amendments made by the 
Sun-setting Regulations.

Brief reminder
Between 2017 and 2019, the CMA carried out an in-depth 
market investigation into the use of IC and FM services by 
pension schemes.  The CMA identified certain adverse 
effects on competition within this market and so its powers 
to intervene were engaged.  As a result, the CMA made an 
Order which, for most purposes, came into force on 10 
December 2019 and set out various obligations for trustees 
on how they select and use ICs and FMs (and for ICs and 
FMs on how they market and deliver their services to 
trustees).

The CMA made its Order as a statutory instrument under 
powers granted to it under the Enterprise Act 2002, but the 
Order was never intended to be a permanent solution.  
Conventionally, the authorities primarily responsible for 
regulating a market subject to an Order of the CMA are 
expected to introduce specific legislation of their own 
following the making of the CMA’s Order.  Orders of the 
CMA are, in this sense, sticking plasters, designed to 
address an adverse effect on competition while permanent 
legislation is prepared.
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The DWP originally consulted on draft regulations 
implementing the requirements of the CMA Order on IC 
and FM services between 29 July and 2 September 2019 
and those regulations were expected to come into force in 
April or October 2020.  However, the preparation and 
publication of the DWP’s consultation response and 
proposed final regulations was de-prioritised due to the 
COVID-19 pandemic, a decision which was considered 
appropriate since the CMA Order had installed a temporary 
solution.

The DWP eventually published its response to its 2019 
consultation, and its proposed draft regulations, on 6 June 
2022 and the Sun-setting Regulations were made on 15 
July 2022 (before coming into force on 1 October).  The 
Regulator’s updated guidance was published in August 
2022.

Effect of the Sun-setting Regulations
The CMA Order required occupational pension scheme 
trustees to set “strategic objectives” for their IC service 
provider and to carry out a “competitive tender process” for 
FM services if such services are used in respect of 20% or 
more of scheme assets.

The Sun-setting Regulations largely replicate the 
requirements of the CMA Order, subject to a small number 
of minor differences and one more substantive change for 
trustees.  The minor differences are: 

 – to carve out the LGPS (aspects of the CMA Order 
applied to LGPS funds)

 – to explicitly confirm that the FM requirements apply to 
providers appointed between 10 June 2019 and 10 
December 2019 (the CMA Order was defective in this 
respect and that created uncertainty)

 – two differences that arise from policy decisions made 
by the DWP in relation to master trusts

One more substantive change for trustees is that the 
Sun-setting Regulations relate to objective-setting for 
investment consultants.  Although the requirement to set 
objectives continues (albeit not limited to “strategic” 
objectives – see further below), there is now an express 
requirement on trustees to review ICs’ performance against 
their objectives on an annual basis and to review the 
objectives themselves at least every three years or after any 
“significant change in investment policy” (mirroring the 
requirement for SIPs).

Helpfully, the Sun-setting Regulations also provide that, 
where trustees have taken steps to comply with the CMA 
Order (e.g. by running a competitive tender process for FM 
services before October 2022), they will not be required to 
repeat those steps after 1 October 2022 in order to be 
treated as compliant with the replacement legislation.

The CMA expressly notes that the provisions of the CMA 
Order which impose prohibitions on investment 
consultancy firms, fiduciary managers and joint IC-FM 
firms continue in effect, along with the obligations on such 
firms to report compliance to the CMA.
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Actions for trustees in relation to IC services
Trustees should:

 – ensure they review, and if appropriate revise, their IC’s 
objectives at least every three years and without delay 
after any significant change in investment policy

 – be mindful that this three year period runs from the 
date the objectives were originally set for the purpose 
of complying with the CMA Order – for many trustees, 
this will mean reviewing the objectives (not just 
performance against them) within a few months of 10 
December 2022

 – note that, unlike the CMA Order, the new requirements 
do not refer to “strategic” objectives, so the 
requirement (and expectation) is that broader 
objectives will be set

 – review their IC’s performance against the objectives 
set for them at least every 12 months

Actions for trustees in relation to FM services
Trustees should:

 – continue with any plans they have in train to run (what 
will now be referred to as) a “qualifying tender process” 
in respect of any existing provider of FM services

 – comply with the new requirements of the amended 
Scheme Administration Regulations in relation to the 
selection and appointment of any new FM (or the 
extension of an existing FM mandate to cover more 
than 20% of scheme assets)

 – discharge this obligation by, in essence, using 
reasonable endeavours to obtain written bids 
(including pricing proposals) from at least three 
independent FM providers (and then evaluating those 
bids)

Actions for trustees in relation to reporting
Trustees will no longer be required to report (and certify) 
compliance with their obligations to the CMA via 
compliance statements and certificates submitted by a 
date in early January each year.  Instead, reporting will be 
via trustees’ annual scheme returns to the Pensions 
Regulator, submitted through Exchange.

Review of the new requirements
Interestingly, the Sun-setting Regulations require the 
Secretary of State for Work and Pensions to review the 
effectiveness of the regulatory system established by Part 6 
of the Scheme Administration Regulations against the 
objectives that system is intended to achieve and to publish 
a report on the findings of such review by the end of 2028.  
The Secretary of State must then carry out further reviews 
from time to time and publish reports at intervals of no 
more than five years.

It is possible, therefore, that these periodic reviews could 
lead to the tightening or relaxation of some or all of these 
requirements in due course.

Simon Daniel 
Partner

View a speedbrief version of this article here
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The Taskforce on Nature-related Financial Disclosures (“TNFD”) was 
established in 2021 in response to the growing appreciation of the 
need to factor nature in financial and business decisions. 

The TNFD is a global, market-led initiative with the mission 
to develop and deliver a risk management and disclosure 
framework for organisations to report and act on evolving 
nature-related risks and opportunities (“NRRO”), with the 
ultimate aim of supporting a shift in global financial flows 
away from nature-negative outcomes and toward nature-
positive outcomes. This is crucial for business and 
therefore investors including trustees because, according 
to the World Economic Forum, half of global gross 
domestic product (GDP) is dependent on nature and 
biodiversity, and as a result is exposed to risks from nature 
loss. In our view, investors cannot properly assess climate 
change risk without assessing nature related risk. 

The draft framework is designed to support organisations 
in assessing evolving NRRO and support more informed 
and robust capital allocation based on clarity and trust in 
data relating to NRRO. The TNFD framework is intended for 
use globally by corporates, financial institutions, investors 
and asset owners (including pension schemes) of all sizes.

TNFD has published several beta versions of the nature-
related risk management framework for consultation and 
feedback from stakeholders, and will do so again in 
October 2022, and February 2023, with the final version 
due in September 2023.

What are nature-related risks and opportunities? 
Natural capital is the stock of renewable and non-
renewable natural resources (e.g. plants, animals, air, water, 
soils and minerals) and environmental assets (e.g. forests, 
wetlands, coral reefs, agricultural areas) that combine to 
yield benefits to people, the economy and upon which 
corporates and financial institutions depend for their 
business operations. 

Nature-related risks are the potential threats posed to an 
organisation through its and other organisations’ 
dependencies on nature and nature impacts (i.e. business 
activities that lead to changes in natural capital). Potential 
changes in natural capital may affect the costs and benefits 
of doing business and present risks to short, medium and 
long-term earnings and cashflow. 

Nature-related opportunities are activities that create 
positive outcomes for organisations and nature by avoiding 
or reducing the impact of business activity on nature or 
contributing to its restoration. By transitioning to nature-
positive activities and outputs, businesses can mitigate the 
long-term risks of nature loss and financially benefit.

Does the TNFD’s risk management  
framework apply to pension schemes? 
Companies and pension schemes are not yet required to 
make nature-related disclosures in line with the TNFD, but 
we expect that the Government may seek to put the 
TNFD’s recommendations on a legal footing in the same 
way as those of the Task Force on Climate-related Financial 
Disclosures (“TCFD”). We anticipate that TCFD disclosure 
and reporting framework could be adapted and leveraged 
for nature risks, so that these are reported on jointly.

It is noteworthy that the (now former) pensions minister, 
Guy Opperman, stated publicly that any action on climate 
change “will need to take deforestation into account” and 
“ending deforestation would make the single largest 
contribution to greenhouse gases reduction targets for 
2030” shortly after the TNFD published its initial 
framework.

Disclosure on nature-
related risks and 
opportunities
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What does the initial framework look like? 
The TNFD’s draft disclosure framework is based on the 
same four pillars used by the TCFD: governance, strategy, 
risk management, and metrics & targets. These have 
already been embedded into law for occupational pension 
schemes through the Climate Change Governance and 
Reporting Regulations 2021.

Disclosure pillars 
Governance: What governance and processes are in place 
to manage nature related impacts and risks?

Metrics and targets: How are companies quantifiably 
measuring the impact of their business decisions?

Strategy: The actual and potential effect of the 
organisations impacts and dependencies on nature and 
consequential risks and opportunities on the business 
strategy and financial planning to accommodate such risks.

Risk Management: How are organisations identifying their 
nature dependent business decisions, and how are these 
risks best being managed?

What should you do now? 
NRRO is still very much a developing field and, pending the 
publication of the TNFD’s final framework, it is still too early 
for corporates, pension schemes and other asset owners 
to develop a detailed approach to identifying, managing 
and disclosing their NRRO. But the UK Government’s 
approach to TCFD, the DWP’s consultation on stewardship 
last year, and the Pensions Minister’s publicly stated views 
all indicate a clear direction of travel on NRRO. We expect 
TNFD will be put on the same statutory footing as TCFD in 
due course. 

As a starting point, trustees of pension schemes may wish 
to engage with their investment advisers and managers to 
understand: (i) how NRRO are being taken into account in 
their decision-making and whether they may be financially 
material given specific asset classes, investee companies 
and locations; (ii) what information is available now and in 
the next few years; and (iii) how trustees could start to build 
up a more complete picture of NRRO and their materiality 
to the portfolio. It would be consistent with trustees’ 
fiduciary obligations to understand how NRRO are being 
factored into the advice they receive. 

We recommend trustees take a proportionate approach in 
relation to NRRO, particularly while it is unclear if and when 
the TNFD’s recommendations will become a legal 
requirement for pension schemes. Ultimately, trustees’ 
approach at this stage will depend on their scheme-
specific circumstances, the type of scheme and attitude of 
the sponsor/provider, available resources and the type and 
location of asset classes. For example, the close 
connection between climate-related risks and nature-
related risks would indicate that if trustees have material 
exposure to climate risks in certain aspects of their 
portfolio, they may also wish to consider their exposure to 
nature-related risks and how to mitigate these. 

There are potentially good reasons for large schemes at 
the leading edge of this evolving area to get ahead of the 
game. Other occupational schemes may well wish to 
consider what sort of timeframe works best for them.

Mark Latimour 
Partner
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The High Court has recently ruled that the UK government’s Net Zero 
Strategy is unlawful as it is in breach of the Climate Change Act 2008. 

The High Court ruled that the strategy does not outline 
how climate policies will meet legally-binding carbon 
budgets, as is required under the 2008 Act.

Under the 2008 Act, the Government is legally required to 
produce a climate change budget every five years which 
maps out how the UK will cease to contribute to global 
heating and become ‘net zero’ by 2050. Each budget must 
set out clear plans for what the Government is going to do 
and how each action taken will mean the UK meets its 
carbon reduction targets. 

The legal challenge against the UK government was 
brought by Friends of the Earth, ClientEarth, Good Law 
Project and environmental campaigner Jo Wheatley. 
Collectively, they believed that the Government’s Net Zero 
Strategy wasn’t measuring the emissions reductions each 
initiative is meant to achieve, and, although it set a target of 
78% reduction in emissions by 2035 and Net Zero by 2050, 
the strategy had no proposals on how this would be 
achieved.  

They challenged the government’s net zero strategy on 
three grounds:

1. that the Minister had not fulfilled his obligations under 
s.13 of the 2008 Act, to prepare policies and proposals that 
will enable the carbon budgets to be met

2. that the strategy was in breach of s.14 of the 2008 Act as 
it did not include sufficient information on how carbon 
budgets would be met and therefore the Minister had failed 
to discharge his reporting obligations

3. that to accept the Government’s interpretation of s.13 
and s.14 of the 2008 Act would be a contravention of the 
Human Rights Act

In his Judgment, Mr Justice Holgate, held that the 
challenge was successful on grounds one and two but with 
certain limitations. 

In relation to ground 1, Mr Holgate held that the Minister 
did not have the legally required information in order to 
adopt the Net Zero Strategy. The Minister had been advised 
that the quantified policies in the strategy totalled around 
95% of the emissions reductions needed to meet the sixth 
carbon budget, but he was not informed how individual 
policies contributed to this, or how any other measures 
would make up the shortfall. 

The Judge held that the Minister was not told “obviously 
material” factors in relation to the 5% shortfall, which as a 
result meant that the Minister was unable to discharge his 
obligation under s.13 of the 2008 Act. 

In relation to the second ground, Mr Holgate found that the 
strategy did not include sufficient information to enable 
Parliament and the public to understand how the policies 
will produce a reduction in emissions. The judgment 
stressed the importance of government transparency to 
the public “as to how the Government is seeking to achieve 
the targets in the legislation”. As such, Mr Holgate held that 
the strategy did not comply with s.14 of the 2008 Act. 

In conclusion Mr Holgate held that the Net Zero Strategy 
didn’t meet the government’s obligations under the 2008 
Act to produce detailed climate policies that show how the 
UK’s legally-binding carbon budgets will be met.

The government must now update its climate strategy to 
include a quantified account of how its policies will achieve 
climate targets, based on a realistic assessment of what it 
actually expects them to deliver which will then be 
presented to parliament for scrutiny by MPs.

Jason Chan 
Associate

Government’s Net Zero 
Strategy – breach of the 
Climate Change Act 2008
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In March 2021, the Department for Work and Pensions (DWP) 
launched a call for evidence to seek views on how schemes 
approach social risks and opportunities (the “S” of “ESG”). 

For this purpose, social risks are extensive and include 
issues such as human rights in business practices (for 
example modern slavery within supply chains) and equality.

On 16 June 2021, the DWP’s call for evidence closed for 
responses. The DWP agreed that social factors are wide-
ranging and acknowledged that the sheer volume of social 
issues can make it difficult for schemes to know where to 
start. They have concluded that schemes need to do more 
in this sphere. In particular, the DWP note the following: 

 – trustees should take into account all considerations 
that they deem to be financially material throughout 
the investment process, across all portfolios and asset 
classes. Social risks and opportunities can have a 
financially material impact on the value of the 
schemes’ financial assets and the long-term 
performance of investments

 – an integrated approach to ESG, rather than having a 
standalone policy on social risks and opportunities, is 
an acceptable approach to take

 – trustees should try to be aware of the links between 
climate change and social factors because it can help 
them manage financially material risks and 
opportunities in an effective way

 – social risks and opportunities should be 
communicated in some way (e.g. via the SIP, 
implementation statement, or scheme’s website), so 
members are aware of their scheme’s focus

 – currently there is a lack of data of social risks but the 
Government anticipates that data and metrics on 
social risks and opportunities are likely to improve and 
evolve

 – DB scheme trustees need to understand the possible 
impact of social risks and opportunities on their 
employer covenant, and consider how this will affect 
the employer’s capacity to support the scheme over 
time

 – it is not acceptable for schemes that invest in pooled 
funds to leave all stewardship on social factors to their 

fund managers. Trustees for example, are still able to 
use the selection, monitoring and review stages to 
reflect on whether their managers’ policies have been 
aligned with those of the scheme. DWP says: “Trustees 
are encouraged, bearing in mind the scheme’s size, 
type, and resources, to undertake stewardship 
activities in respect of specific material social issues”

 – the response suggests actions that trustees could take 
in relation to issues such as modern slavery, including 
publishing the scheme’s “modern slavery statement”

The DWP has also proposed to set up a minister-led, 
cross-department taskforce on social factors, with the aim 
of ensuring focus on social factors continues to grow and 
is taken as seriously as financially material environmental 
factors, such as climate change. The Group will lead work 
to identify reliable data sources and other resources, which 
could be used by pension schemes to identify, assess and 
manage financially material social risks and opportunities; 
and which could be used to inform guidance on 
investment risks from social factors. It will also monitor and 
report on developments with the International 
Sustainability Standards Board, and other international 
standards. The new taskforce may also wish to consider 
the invasion of the Ukraine war on investment in defence 
and nuclear sectors, as well as on modern slavery. 

Trustees should engage with their service providers 
(including investment managers and consultants) on all 
these issues sooner rather than later. They should be clear 
on their stewardship and investment priorities and how 
they expect service providers to implement them, so that 
they can provide meaningful public disclosures of a good 
standard.  

This is an area where developments are coming thick and 
fast so trustees should watch out for any further 
developments.  

Tom Meyrick 
Principal Associate

DWP response to call 
for evidence in relation 
to social factors
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Investment  
Horizon Scanning
What should be on your  
investment committee agenda? 

The last few years has seen an incredible amount of change for 
pension scheme trustees in relation to their governance and 
reporting obligations in relation to investment. 

In addition, to the new requirements around governance 
and reporting, external pressure from specialist groups as 
well as statements from the Government and The Pensions 
Regulator mean this trend of increasing change is likely to 
continue. Here we look at future developments that need 
to be on the agenda for trustees and their investment 
committees. 

Increasing disclosure in implementation statements
Trustees are already required to publish an implementation 
statement each year setting out how they’ve given effect to 
the principles set out in their SIP. In late 2021, the DWP 
consulted on changes to its guidance which sets out its 
expectations in relation to disclosing voting and 
stewardship activities in the implementation statements 
(see our speedbrief). The consultation closed in January 
2022 and we are awaiting the outcome of the consultation. 
However, under the proposed changes, trustees will be 
expected to make fairly detailed disclosures in connection 
with voting and stewardship and to explain why their 
policies were in the best interests of their membership. 

Why should this be on the agenda: Trustees should be 
aware of the possibility of increasing requirements around 
disclosing of their activities and the need to assess why 
their policies are in members’ interests. If the guidance is 
updated this could apply from the next published 
implementation statement and trustees should start to 
consider whether they have the arrangements in place to 
facilitate this disclosure. 

Compliance with investment aspects of the Single 
Code of Practice
The Pension Regulator’s consultation on the draft Single 
Code of Practice covers most aspects of the governance 
and administration of pension schemes. More than a 
consolidation, it includes changes to many of The Pension 
Regulator’s expectations around best practice for schemes. 
Importantly it includes more explicit expectations around 
the need for pension scheme trustees to include 
consideration of ESG factors in their governance systems. 
It states that schemes should consider ESG matters in their 
investment decision making process. In addition it makes it 
clear that The Pensions Regulator expects trustees to take 
legal advice in relation to the investment arrangements 
they enter into. 

Why should this be on the agenda: Trustees need to be 
prepared to comply (or explain why they do not comply) 
with the Single Code of Practice. Trustees, particularly 
those not in-scope for TCFD reporting, should carefully 
consider their investment governance framework to 
ensure it is consistent with the Single Code of Practice and 
seek to address areas where it falls short. 

Latest update: On 22 September, Charles Counsell, TPR 
Chief Executive, said there will be further progress on the 
Single Code soon. However, no definitive timing on an 
update was provided. 

17

The right returns
Our pensions investment newsletter

https://www.gov.uk/government/consultations/climate-and-investment-reporting-setting-expectations-and-empowering-savers
https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Employment_and_labour_law/Pensions-speed-brief-climate-change
https://www.thepensionsregulator.gov.uk/en/document-library/consultations/new-code-of-practice
https://www.thepensionsregulator.gov.uk/en/document-library/consultations/new-code-of-practice


TCFD reporting – first reports and  
requirements for £1bn+ schemes
With TCFD reporting coming into force from 1 October 
2021 for the largest schemes, the first TCFD reports are due 
out this year. Although The Pensions Regulator has 
indicated it does not expect to issue fines in relation to the 
first wave of reports (other than for failure to publish or 
take reasonable steps to comply), trustees will need to 
ensure reports are prepared with a mind for the regulatory 
and public scrutiny they will likely receive. In addition, from 
1 October 2022, schemes with over £1bn of assets will 
need to comply with the requirements of the new 
regulations and this will mean adequate governance and 
reporting systems need to be put in place. 

Why should this be on the agenda: For schemes 
publishing their first report, there is likely to be a large 
amount of scrutiny on the reports. For schemes with more 
than £1bn of assets, the challenges of collecting and 
assessing the data, setting metrics, putting in place relevant 
policies and acting on them within the next 12 months 
should not be underestimated. 

Regulations to replace the CMA Order 
 take effect from 1 October 2022
The DWP has published its response to consultation on 
trustee oversight of fiduciary managers and consultants 
which relates to the regulations that would replace the 
CMA Order which came into force on 10 December 2019. 
Under the Order, along with requiring trustees to 
competitively tender for fiduciary managers and set 
objectives for investment consultants, trustees were 
required to submit an annual compliance statement to the 
CMA by January of each year. The response to consultation 
provides that the new regulations have been laid before 
Parliament and will come into effect from 1 October 2022. 
There have been some changes to the regulations since 
this initial consultation. 

Why should this be on the agenda: The requirement to 
submit an annual compliance statement will drop away, so 
trustees can tentatively remove this from the business plan. 
However, the requirements largely continue under the 
regulations with some changes such as the need to review 
objectives for consultants every three years. Trustees 
should speak with their legal advisors about how their 
governance processes need to change from 1 October 
2022. 

Consultation on disclosure  
of illiquid assets for DC Schemes 
Last year the Government consulted on making changes to 
the charge cap for default arrangements to allow “well 
designed” performance fees to help facilitate the 
investment in illiquid assets. In its response to consultation 
the Government stated it will delay implementing the 
policy to ensure it can properly address the issues identified 
in the consultation. However, it instead proposed that DC 
schemes should disclose their policy on investment in 
illiquid assets within their SIP along with a requirement for 
DC schemes with over £100m of assets to publicly 
disclosure and explain their default asset class allocation in 
their Chair’s Statement. 

Why should it be on the agenda: The consultation includes 
a proposed format for the disclosure which seeks to make 
disclosure more uniform and easier to compare. If they go 
ahead trustees will need to consider making changes to 
both the content of their SIP and also the format and 
content of their Chair’s Statement – both of which may 
end up being longer as a result. 

Becoming a signatory to the Stewardship Code
The Government appears to have a clear agenda of 
encouraging trustees of pension schemes to aim for 
signatory status to the Financial Reporting Council’s 
Stewardship Code (see our previous DC Practical Notes for 
more details). The process is not for the faint of heart, out 
of the previous 105 applications to the FRC, only 74% were 
successful because of the demanding and thorough 
process. The FRC has provided feedback on the latest 
submissions and includes key areas for prospective 
signatories to focus on when submitting applications. 

Why should it be on the agenda: For large schemes, there 
is a clear drive from the Government to align with the 
Stewardship Code. For any trustee considering signing up 
to the Stewardship Code, the significant work required for 
an application should not be underestimated and planning 
should commence well in advance of any proposed 
application. 
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Funding Regulations Consultation
In July, the DWP launched its long awaited consultation on 
new draft funding and investment regulations for DB 
schemes. These set out some of the detail of the proposed 
framework for the government’s new DB funding regime. 
These broadly state that the scheme must aim to be fully 
funded on a low risk basis (with low risk investments and 
low dependency on the sponsoring employer) by the time 
they are “significantly mature”. They also introduce some 
new terminology, define for the first time in legislation 
what “employer covenant” means and specify that any 
deficit “must be recovered as soon as the employer can 
reasonably afford”. 

Why should it be on the agenda: Once the new regime is 
in final form, there will be much work for trustees (and 
employers) to do in setting out their journey plans. Trustees 
could start thinking about some actions now, including 
how the proposed approach could potentially affect your 
scheme and if your DB scheme does not currently have a 
chair of trustees, start planning for this. This issue of the 
Right Returns contains a detailed article on potential 
actions for Trustees. 

Latest Update: On 22 September, Charles Counsell, TPR 
Chief Executive, said TPR expect to publish the draft code 
of practice on funding later in the calendar year. 

TPR’s Diversity and Inclusion Action Plan 
On 27 September 2022, the Regulator set out its Action 
Plan which includes how the Regulator intends to promote 
high standards of diversity and inclusion in occupational 
pension schemes, building on work done by its Diversity & 
Inclusion Working Group set up in January 2021. The 
Regulator says that: “A diverse pensions governing body 
made up of people who have a broad range of 
characteristics, backgrounds, life experiences, expertise, 
and skills will tend to lead to wider discussion and better 
decision making, which should result in long-term 

improvements to savers’ outcomes. To improve equality 
and diversity the board needs a culture of inclusion and an 
effective chair who promotes this.” Research indicates 
recruitment, engagement, and resource are key barriers to 
trustees taking more action on D&I. This indicates that 
there is a need for support to understand the benefits and 
how to adopt different recruitment approaches to increase 
the pool of potential candidates. 

The Action Plan states that The Regulator will set out its 
expectations around D&I in the single code. This will be 
supported by practical guidance, case studies and tools for 
employers, trustees and advisers. The guidance will cover: 
what diversity and inclusion means for governing bodies; 
attracting diverse candidates to the trustee role; engaging 
with the employer; creating and maintaining an inclusive 
culture and ensuring member communications are 
inclusive. 

Why should it be on the agenda: Although the importance 
of diversity and inclusion may start with the trustee board, 
it does not end there. It is likely we will hear more from the 
Regulator on how trustees should approach diversity and 
inclusion when selecting and retaining service providers, 
including investment managers. Trustees should start to 
consider now what steps they can take towards high 
standards of diversity and inclusion. 

Please don’t hesitate to contact your usual Eversheds 
Sutherland advisor or us for more detail on any of these 
issues.

Jayne Howell  
Associate

Mark Latimour 
Partner
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Our top ESG stories 

The UN-convened Net-Zero Asset Owner Alliance (NZAOA) has 
published a position paper on Governmental carbon pricing. 

The NZAOA believes well-designed carbon pricing 
provides a broad incentive for decarbonisation and is 
necessary to achieve net zero investment portfolio by 
2050. Carbon pricing curbs greenhouse gas emissions by 
placing a fee on emitting or offering an incentive for 
emitting less. 

Emission trading systems (ETS) and carbon taxes are the 
two main types of explicit carbon pricing. ETS’s set a fixed 
limit on the total volume of GHG emissions generated by 
regulated industries in a jurisdiction. Firms can choose to 
reduce their own emissions or buy allowances from other 
firms on a secondary market created to trade allowances, 
which establishes a market price for emissions. Carbon 
taxes require companies to pay a fixed price for every 
tonne of GHG they emit. 

The NZAOA has proposed the following principles: 

 – ensure appropriate coverage and ambition: more 
policymakers should consider implementing carbon 
prices that are legally binding and set in line with 
science-based evidence (as of 2021, less than 5% of 
global GHG emissions were covered by a carbon price 
that is consistent with reaching a 1.5C target) 

 – deliver a just transition: policymakers should design 
carbon pricing instruments to compensate for the shift 
in economic activities driven by carbon pricing 

 – provide a predictable price signal: certainty over the 
broad trajectory of carbon prices allows for a planned 
and orderly transition to a low-carbon economy (both 
carbon taxes and ETS caps provide this type of 
certainty) 

 – minimise competition distortion by avoiding carbon 
leakage (i.e. companies moving production to a 
jurisdiction without carbon pricing (or with a lower 
carbon price) to reduce their carbon costs) 

 – promote international co-operation to encourage 
robust (and consistent) carbon pricing

Voting and engagement
In a September 2021 report, the Taskforce on Pension 
Scheme Voting Implementation recommended that all 
fund managers should voluntarily offer pooled fund 
investors the opportunity to set expressions of wish on 
request (see our previous edition of DC Practical Notes). 
Following this recommendation, the Occupational 
Stewardship Council (“OPSC”) has published a report 
“Driving change through the voting chain”, which 
summarises feedback from 44 of the largest asset 
managers operating in the UK on the voting options they 
offer clients. 

The report focusses on delegation of voting to asset 
managers in pooled funds and the ability and openness of 
asset managers to allow client voting. 15 of the 
respondents (41%) say they leave it up to clients to identify 
discrepancies between the asset manager policies and 
their own, while 13 (35%) say they are able to report 
misalignment to clients if requested. 

We expect these practices to improve in light of the DWP’s 
encouraging trustees to take responsibility for engagement 
activity carried out by managers on their behalf, and to 
ensure alignment and consistency between trustees’ and 
managers’ policies and practices.

Carbon Pricing
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PRI’s Diversity, Equity and Inclusion DDQ
PRI has launched a diversity, equity and inclusion DDQ 
for institutional investors, including pension schemes. 
DEI is gathering momentum and is now a fundamental 
component for each aspect of “ESG”. The DDQ is 
designed to help institutional investors understand 
how investment managers and investment 
consultants approach DEI within their own 
organisations, through their investment activities or 
the manager research process. 

The DDQ mirrors the components of the TCFD 
framework: governance, strategy, risk management 
and metrics and targets. As an example of the DDQs 
for each section:

 – governance: Which role / committee(s) within the 
organisation has ultimate responsibility for DEI? 

 – strategy: Does the organisation make its 
workplace inclusive? 

 – risk management: Does the organisation have 
procedures to respond to reported breaches of its 
DEI policies? 

 – metrics and targets: Does the organisation track 
and / or disclose DEI metrics

Michael Jones  
Partner
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