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Welcome to the first edition of Eversheds Sutherland’s 
Competition, Foreign Direct Investment (FDI) and Trade Bulletin 

This Bulletin is a report from our international Competition, EU and Trade team – it provides you with a 

compilation of recent key antitrust, trade and foreign direct investment regulatory and legal developments from 
the last quarter. 
 

This edition covers events for the three months up to November 2020 and is full of newsworthy items from our 
international colleagues including: 
 

– investigations: despite the COVID-19 pandemic, both the European Commission and national 

competition authorities have still been active in a variety of sectors including retail, transport and 
construction 

 

– foreign direct investment: the EU has enacted its long awaited FDI screening directive, which as of 
11 October 2020 has direct effect in all Member States. Meanwhile, the UK government is in the process 

of passing the National Security and Investment Bill, which will radically affect the acquisitions of 
companies in the UK across 17 key sectors 

 

– trade: in preparation for the end of the transition period, the UK government is pushing ahead with 
new arrangements on free ports and the movement of goods between Great Britain and Northern 

Ireland, and has published guidance on the new post-Brexit sanctions regime.  The UK has also 
continued to proceed with rolling over existing trading agreements and signing new trade deals ahead of 
the end of the transition period on 31 December 2020 
 

At the time of publication, no trade deal has yet been agreed between the EU and UK – in the event that one is 
concluded within the coming weeks, it is likely to impact the trade updates set out in this Bulletin. 
 

Please note that the information contained in this Bulletin is for guidance only and should not be regarded as a 
substitute for research or taking legal advice. 
 

We hope that you enjoy reading this edition. 

 

Ros Kellaway 
Global Co-Chair Competition, EU and Trade 

T: +44 20 7919 4882 
roskellaway@ 
eversheds-sutherland.com 
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Antitrust 

Development Summary Sector Impact Links 

Commission grants 
derogation from 
suspension obligation in 

Jingye/ Ascoval/FRI 
merger 

On 20 November 2020, the European Commission (“Commission”) granted a 
derogation, under Article 7(3) of the EU Merger Regulation (“EUMR”), from the 
suspension obligation in relation to the proposed acquisition of sole control by 

Jingye Group Co. Ltd. of Ascoval Saint-Saulve and France Rail Industry (“FRI”). 

The Commission accepted that both targets were in serious financial distress and 
ran the risk of being liquidated. If the suspension were not lifted, Jingye would 

not have been able to bid to acquire the companies. This could have led to the 
liquidation of the targets and a loss of a business opportunity for Jingye. The 
Commission concluded that the suspension obligation could have led to serious 
harm to FRI, Ascoval and Jingye, but would not have had adverse effects on any 

third party.  

The Commission also concluded that the transactions did not raise prima facie 
competition concerns as regards horizontal overlaps, due to the remaining 
number of competitors in the market, or as regards vertical links due to unlikely 
foreclosure effects. Therefore, whilst the suspension obligation could have 
seriously affected the financial situation of the targets and the business 
opportunities of Jingye, no threat to competition was identified. Therefore, the 

Commission concluded that a derogation could be granted. 

Cross-sector 

 

Decision 

https://ec.europa.eu/competition/mergers/cases1/202047/m9887_96_3.pdf
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ECA publishes special 
report recommending a 
scaling up of European 
antitrust and merger 
control regulation 

On 19 November 2020, the European Court of Auditors (“ECA”) published a 
special report on the effectiveness of EU competition policy, in particular in 
relation to developing markets.  

The ECA concluded that the Commission: 

• needs to address the complex enforcement challenges of digital markets 

and the regulatory burden of ever-increasing data that requires 
assessment in relation to its enforcement tools, and 

• needs to scale up its market oversight to better fit a moral global and digital 
world, get better at proactively detecting infringements, and choose its 
investigations more judiciously in conjunction with stronger cooperation 
from national competition authorities.  

The ECA recommended that the Commission be more proactive in gathering and 
processing market information; select cases based on clearly weighted criteria; 
further optimise merger procedures; strengthen antitrust intervention tools by 

updating guidelines and block exemption regulations upon expiry to reflect 
developing markets; better use of the European Competition Network (“ECN”); 
and improve performance reporting. 

Cross-sector 

 
Special Report 

Press Release 

Speech by Margrethe 
Vestager on the role of 

State aid in ensuring a 
sustainable green and 
digital recovery 

On 16 November 2020, Margrethe Vestager, Executive Vice President and 
Commissioner in charge of competition policy, gave a speech in which she 

discussed the role of State aid in ensuring a sustainable green and digital 
recovery from the COVID-19 crisis. The Commission will be issuing new State aid 
guidance for Member States for investing, in the context of the European 
Recovery Plan, in flagship areas and it is working on simplifying the General Block 
Exemption Regulation. In addition, the Commission is looking at how the State 
aid rules can support the goals of the Green Deal and the digital transition. 

As part of this strategy, the Commission intends to consult on revised guidelines 

on State aid for environmental protection and energy during 2021.  

Cross-sector 

 

Speech 

Commission Initiative 

Page 

 

Speech by Margrethe 
Vestager on the impact 
of COVID-19 on 
antitrust, mergers and 

State aid 

On 8 October 2020, Executive Vice President Vestager gave a speech in which 
she discussed the impact of COVID-19 on antitrust enforcement, the application 
of the merger control rules and State aid. She noted: 

– the continued importance of enforcement action against cartels and abuses 

of dominance, as well as the need to ensure that the Commission's antitrust 
rules are up-to-date; 

Cross-sector 

 

Speech 

https://www.eca.europa.eu/Lists/ECADocuments/SR20_24/SR_Competition_policy_EN.pdf
https://www.eca.europa.eu/Lists/ECADocuments/INSR20_24/INSR_Competition_policy_EN.pdf
https://ec.europa.eu/commission/commissioners/2019-2024/vestager/announcements/speech-executive-vice-president-margrethe-vestager-state-aid-high-level-forum-member-states_en
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12616-Revision-of-the-Energy-and-Environmental-Aid-Guidelines-EEAG-
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12616-Revision-of-the-Energy-and-Environmental-Aid-Guidelines-EEAG-
https://ec.europa.eu/commission/commissioners/2019-2024/vestager/announcements/speech-fordham-competition-conference_en
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– that despite a reduction in notifications, merger control has continued 
throughout the crisis. In future, it will be necessary to be vigilant in light 
of increased consolidation and more frequent use of the "failing firm" 
defence, and 

– the role of the Temporary Framework on State aid. 

Commission sends 
statement of objections 
to České dráhy alleging 
predatory pricing in the 
provision of rail 

passenger transport 
services 

On 30 October 2020, the Commission announced that it sent České dráhy (“CD”), 
the Czech rail incumbent, a statement of objections alleging that it has breached 
Article 102 of the Treaty on the Functioning of the EU (“TFEU”) by engaging in 
predatory pricing in the provision of rail passenger transport services. 

In 2011 and 2012, two new rail undertakings started operating commercial trains 

on the Prague-Ostrava route in competition with CD. The Commission alleges that 
CD reacted to this market entry by starting to offer its services at prices that did 
not cover its costs, with the aim of hindering competition in the market. The 
Commission has, therefore, reached the preliminary view that, between 2011 and 
2019, CD engaged in predatory pricing on the Prague - Ostrava rail route. 

Cross-sector 

 

Press Release 

Commission publishes 

results of its "fitness 
check" evaluation of 
State aid rules 

On 30 October 2020, the Commission published the results of its "fitness check" 

evaluation of regulations adopted as part of the State Aid Modernisation (“SAM”) 
project, the 2008 Railway Guidelines and the 2012 Communication on short term 
export credit. The Commission found that, overall, the SAM architecture and 
State aid rules seem to be largely effective in reaching its objectives and there is 
no need for an overhaul of the State aid system. 

However, certain individual rules need revision and/or updating, including 

clarifications, further streamlining and simplification, as well as adjustments to 
reflect recent legislative developments, current Commission priorities and 
strategies (notably the Green Deal and Digital and Industrial Strategies), market 
changes and technology developments.  

Cross-sector 
 

Press Release 

"Fitness Check" 
Evaluation   

Commission’s ongoing 

review of the Vertical 
Agreements Block 
Exemption Regulation 

 

The Commission is currently considering how the rules relating to vertical 

agreements, such as distribution agreements, should be amended once the 
Vertical Agreements Block Exemption Regulation (“VBER”) expires on 31 May 
2022.  

On 23 October 2020, the Commission published for consultation its inception 
impact assessment for the examination of policy options for a potential revision of 
the VBER and its accompanying guidelines. The impact assessment explored the 
possible revision of the rules in the areas of dual distribution, active sales 

 Cross-sector 
 

Client Briefing  

Staff Working Paper 

Press Release  

Inception Impact 
Assessment 

https://ec.europa.eu/commission/presscorner/detail/en/ip_20_2017
https://ec.europa.eu/commission/presscorner/detail/en/ip_20_2008
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/2044-Fitness-check-of-2012-State-aid-modernisation-package-railways-guidelines-and-short-term-export-credit-insurance
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/2044-Fitness-check-of-2012-State-aid-modernisation-package-railways-guidelines-and-short-term-export-credit-insurance
https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Competition/EC-confirms-VBER-renewed-evaluation_100920
https://ec.europa.eu/competition/consultations/2018_vber/staff_working_document.pdf
https://ec.europa.eu/commission/presscorner/detail/en/ip_20_1564
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12636-Revision-of-the-Vertical-Block-Exemption-Regulation
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12636-Revision-of-the-Vertical-Block-Exemption-Regulation
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restrictions, indirect measures restricting online sales and parity (most-favoured 
nation) obligations. Drafts of the revised VBER and guidelines are expected 
before July 2021.  

Commission 2021 Work 
Programme 

On 19 October 2020, the Commission adopted its Work Programme 2021, which 
states that the Commission will continue its ongoing review of competition rules 

to ensure they are fit for the changing market environment, including the 

accelerating digitalisation of the economy. The Work Programme also identified a 
number of initiatives for regulatory simplification, including the evaluation of 
various State aid guidelines and an evaluation of the Commission Notice on 
market definition in EU competition law. 

Cross-sector 
 

Press Release 

Commission Work 

Programme 2021 

 

Commission issues 
consultation to seek 
views on review of 
Motor Vehicle Block 
Exemption Regulation 

On 12 October 2020, the Commission issued a public consultation on its review of 
the Motor Vehicle Block Exemption Regulation (“MVBE”) and accompanying 
Guidelines, which is due to expire on 31 May 2023. The consultation is in the 
form of a questionnaire and asks questions on the Commission’s review criteria 
(effectiveness, efficiency, relevance, coherence and EU added value) to 
determine whether the MVBE should be renewed and, if so, whether it should be 
renewed in its current form or amended. The deadline to respond to the 

consultation is 25 January 2021. 

Industrials 
 

Consultation 

Questionnaire 

Advocate General 
considers that fine 
imposed on Pometon for 
participation in steel 
abrasives cartel should 

be reduced (ECJ) 

On 8 October 2020, Advocate General Hogan gave his opinion on an appeal by 
Pometon SpA against the General Court judgment that largely dismissed 
Pometon's appeal against a Commission decision fining Pometon for its 
participation in the steel abrasives cartel. 

In April 2014, the Commission reached a decision, using the settlement 

procedure, that four companies participated in an illegal cartel to coordinate steel 
abrasives prices in Europe. Pometon did not reach a settlement and, in May 
2016, the Commission fined Pometon EUR 6,197,000 for its participation in the 
cartel. On appeal, the General Court upheld the Commission's decision but found 
that the Commission had failed to state sufficient reasons when setting the fine 

and consequently reduced the fine to EUR 3,873,375. 

Advocate General Hogan disagreed with the General Court.  He considered that: 

– the Commission could be accused of having breached its duty of 
impartiality towards Pometon and of having infringed the principle of the 
presumption of innocence in the contested decision due to the references 
to Pometon’s involvement in the infringement in the settlement decision. 

Industrials 
 

Pometon SpA v 
European Commission 
(Case C-440/19 P)  

https://ec.europa.eu/commission/presscorner/detail/en/ip_20_1940
https://ec.europa.eu/info/sites/info/files/2021_commission_work_programme_en.pdf
https://ec.europa.eu/info/sites/info/files/2021_commission_work_programme_en.pdf
https://ec.europa.eu/competition/sectors/motor_vehicles/legislation/mvber_review.html
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/2008-Evaluation-of-the-Motor-Vehicle-Block-Exemption-Regulation/public-consultation
https://uk.practicallaw.thomsonreuters.com/D-105-1635?originationContext=document&transitionType=PLDocumentLink&contextData=%28sc.Default%29&comp=pluk
https://uk.practicallaw.thomsonreuters.com/D-105-1635?originationContext=document&transitionType=PLDocumentLink&contextData=%28sc.Default%29&comp=pluk
https://uk.practicallaw.thomsonreuters.com/D-105-1635?originationContext=document&transitionType=PLDocumentLink&contextData=%28sc.Default%29&comp=pluk
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However, this error in law was ineffective as regards the Pometon 
infringement decision, as the findings made in that decision were supported 
by evidence adduced by the Commission; and 

– the General Court breached the principle of equality in calculating the fine. 
Given its situation, in comparison with the other cartel participants, 

Pometon should have been granted a larger exceptional reduction under 

point 37 of the 2006 Fining Guidelines. The Advocate General recommends 
that the fine be reduced to EUR 2,633,895.  

Commission publishes 
responses to 

consultation on possible 
new competition tool 

On 8 October 2020, the Commission published the responses from National 
Competition Authorities (“NCAs”) and stakeholders in response to its consultation 

on a possible new competition tool (“NCT”), similar to the UK market 
investigation tool, to address structural competition problems.  

Respondents generally agreed that Articles 101/102 TFEU cannot effectively 
address structural competition problems and that a NCT could help to address the 
limits of existing competition rules. Most respondents considered that such a tool 
should focus on structural competition problems, rather than only on dominant 
companies or gatekeepers of digital platforms, and should be applicable to all 

markets (while examples highlighted that it would be particularly beneficial in 
digital markets). 

The NCAs generally agreed on the features that may lead to structural 
competition problems and the NCAs with relevant experience agreed that there is 
a need for a NCT to address structural competition problems that cannot be 
addressed by Article 101/102. However, some NCAs stressed that their support 
for the NCT is subject to its design. In particular, early intervention should be a 

key feature of a NCT. 

NCAs generally considered that the NCT should include all possible soft and hard 
powers to deal with structural competition problems, and the Commission should 
be able to make interim injunctions, impose structural remedies and accept 

voluntary commitments. The NCT would require adequate and appropriate 
investigative powers to be effective, and should be subject to binding time limits. 

There must also be adequate procedural safeguards. 

Cross-sector  
 

Consultation Page 

  
 

  

https://ec.europa.eu/competition/consultations/2020_new_comp_tool/index_en.html
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Commission makes 
binding commitments 
offered by Broadcom 
concerning TV set-top 
box and modem chipset 
markets 

The Commission's preliminary assessment was that Broadcom may have 
breached Article 102 TFEU by implementing a range of exclusionary and 
leveraging practices in the markets for systems-on-a-chip for TV set-top boxes, 
fibre modems, xDSL modems and cable modems. On 7 October 2020, the 
Commission announced that it had decided to make binding commitments offered 
by Broadcom to address these competition concerns. 

TMT 
 

Press Release 

Commission 
Statement 

 

White Paper on an 
Instrument on Foreign 
Subsidies 

The Commission is currently considering whether to adopt legislation to level the 
playing field as regards foreign subsidies.  In June 2020, the Commission 
published a White Paper calling for new tools to address this regulatory gap and 
its challenges.  In September 2020, the Commission conducted a consultation on 
the White Paper and received positive views from most stakeholders.   

Reservations from EU Member States and companies focused on ensuring that 
new rules would not stifle foreign direct investment in the EU and on making sure 

that there is “coherence” with other instruments such as the EUMR, public-
procurement directives, the Foreign Direct Investment (“FDI”) screening 
regulation and trade-defence instruments. 

On 6 October 2020, the Commission published an Inception Impact Assessment 

for consultation until 29 October.    

The Commission intends to publish a legislative proposal for levelling the playing 

field in the second quarter of 2021. 

Cross-sector 
 

White Paper  

Consultation feedback  

Inception Impact 
Assessment Feedback 

 

General Court dismisses 
appeal against 
Commission decision to 
prohibit joint acquisition 
of Cemex Croatia by 

HeidelbergCement and 
Schwenk Zement  

On 5 October 2020, the General Court published its judgment dismissing the 
appeal by Heidelberg Cement AG and Schwenk Zement KG in relation to the 
Commission’s decision to prohibit the joint acquisition by HeidelbergCement and 
Schwenk Zement of Cemex Croatia.  

The General Court found that the identification of 'undertakings concerned' is 

necessarily connected to the way in which the acquisition process was initiated, 
organised and financed, and it is not contrary to principles of legal certainty that 

this can be assessed in each individual case.  

A previous appeal in relation to the decision to open a Phase II investigation was 
dismissed as inadmissible in December 2017.  

Industrials 
 

Press Release 

HeidelbergCement AG 
and Schwenk Zement 
KG v Commission 
(Case T-380/17) 

 

https://ec.europa.eu/commission/presscorner/detail/en/ip_20_1852
https://ec.europa.eu/commission/presscorner/detail/en/statement_20_1853
https://ec.europa.eu/commission/presscorner/detail/en/statement_20_1853
https://ec.europa.eu/competition/international/overview/foreign_subsidies_white_paper.pdf
https://ec.europa.eu/competition/international/overview/foreign_subsidies.html
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12621-Trade-investment-addressing-distortions-caused-by-foreign-subsidies/feedback?p_id=8607947
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12621-Trade-investment-addressing-distortions-caused-by-foreign-subsidies/feedback?p_id=8607947
https://ec.europa.eu/commission/presscorner/detail/en/ip_20_1828
https://uk.practicallaw.thomsonreuters.com/D-105-1369?originationContext=document&transitionType=PLDocumentLink&contextData=%28sc.Default%29&comp=pluk
https://uk.practicallaw.thomsonreuters.com/D-105-1369?originationContext=document&transitionType=PLDocumentLink&contextData=%28sc.Default%29&comp=pluk
https://uk.practicallaw.thomsonreuters.com/D-105-1369?originationContext=document&transitionType=PLDocumentLink&contextData=%28sc.Default%29&comp=pluk
https://uk.practicallaw.thomsonreuters.com/D-105-1369?originationContext=document&transitionType=PLDocumentLink&contextData=%28sc.Default%29&comp=pluk
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Commission fines car 
equipment suppliers in 
cartel settlement 

On 29 September 2020, the Commission announced that it imposed fines 
totalling EUR 18.196 million on Brose and Kiekert for participating in cartels 
concerning supplies of closure systems for cars in the EEA. Magna also 
participated in the cartels but received full immunity from fines. The decision was 
reached under the cartel settlement procedure, leading to a reduction of 10% in 
the fines imposed. 

The Commission found that, between 12 August 2010 and 21 February 2011, 
Magna and Brose took part in a bilateral cartel concerning supplies of door 
modules and window regulators for a certain car model of Daimler group. 
Between 15 June 2009 and 7 May 2012, Magna and Kiekert took part in a 
separate bilateral cartel concerning supplies of latches and strikers to BMW group 
and Daimler group. The Commission found that the three car equipment suppliers 
breached Article 101 TFEU and Article 53 of the EEA Agreement by co-ordinating 

their pricing behaviour and exchanging commercially sensitive information. 

Industrials 
 

Press Release 

Revised EU Emission 
Trading System State 
aid guidelines published  

On 25 September 2020, Guidelines on certain State aid measures in the context 
of the system for greenhouse gas emission allowance trading post-2021 (the 
Emission Trading Scheme (“ETS”) Guidelines) were published in the Official 

Journal. The revised ETS Guidelines will apply from 1 January 2021 until 31 

December 2030 and set out the conditions under which aid measures in the 
context of the EU ETS may be considered compatible with the internal market 
under Article 107(3)(c) TFEU. 

Energy 
 

Guidelines 

ECJ dismisses Prysmian 
appeal against General 
Court judgment 

upholding power cables 
cartel decision  

On 24 September 2020, the European Court of Justice (“ECJ”) dismissed an 
appeal by Prysmian SpA and Prysmian Cavi e Sistemi Srl challenging the General 
Court judgment which had upheld the Commission's decision fining Prysmian for 

participation in in a worldwide market and customer sharing cartel concerning 
high voltage power cables. 

The ECJ confirmed that the General Court had not erred in concluding that the 
Commission was entitled: 

– to make copy-images of the hard drives of computers of three Prysmian 

employees during an inspection at Prysmian's premises without first 
examining the nature of the documents which were contained on those 
hard drives, including their relevance to the inspection (this falls within the 
power of examination under Article 20(2)(b) of Regulation 1/2003); and 

Cross-sector 
 

Judgment 

https://ec.europa.eu/commission/presscorner/detail/en/ip_20_1774
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.C_.2020.317.01.0005.01.ENG&toc=OJ:C:2020:317:TO
http://curia.europa.eu/juris/document/document.jsf?text=&docid=231564&pageIndex=0&doclang=en&mode=req&dir=&occ=first&part=1&cid=4353199
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– to continue that inspection at the Commission’s premises in Brussels, as 
this was justified in the interests of the effectiveness of the inspection and 
to avoid excessive interference in the operations of Prysmian, and did not 
breach Prysmian's rights of defence. 

Furthermore, the ECJ dismissed Prysmian's arguments alleging that the General 

Court had erred: 

– in applying the principle of economic succession to confirm Prysmian Cavi 
e Sistemi's liability for the whole period of the infringement; and 

– in its assessment of whether there was a single and continuous 
infringement or in determining the starting point of the infringement.  

President von der 
Leyen's "State of Union" 
address - Competition 

On 16 September 2020, President of the Commission Ursula von der Leyen gave 
her first "State of Union" address in which she announced various new initiatives 
to drive a sustainable and transformational recovery from the coronavirus 
pandemic, including review of competition policy. The Commission is currently 
conducting reviews of the State aid rules, the rules relating to vertical and 

horizontal agreements, and the market definition notice, as well as an evaluation 

of the merger control rules. It has also consulted on a possible new competition 
tool and a legislative proposal on levelling the playing field for foreign subsidies 
(following a consultation in June 2020). 

Cross-sector 
 

Speech  

Letter of Intent 

Speech by Margrethe 
Vestager on the future 

of EU merger control 

On 11 September 2020, Executive Vice President Vestager delivered a speech on 
the future of EU merger control. She explained that the Commission has been 

evaluating procedural and jurisdictional aspects of the EUMR since 2016. It 
intends to publish the full report of this evaluation early in 2021. 

In the meantime, however, the Commission:  

– considers that it would not be proportionate to amend the jurisdictional 
thresholds in the EUMR at this time; 

– intends to start accepting referrals from national competition authorities of 

mergers that are worth reviewing at the EU level, whether or not those 
authorities had the power to review the case themselves. The Commission 
hopes to put this new policy into effect around the middle of 2021, after it 
has put new guidance in place; and 

– intends to review some of the procedural rules and guidance. e.g. to 

consider whether more cases can be brought within the simplified 

Cross-sector 
 

Speech   

https://ec.europa.eu/commission/presscorner/detail/en/speech_20_1655
https://ec.europa.eu/info/sites/info/files/state_of_the_union_2020_letter_of_intent_en.pdf
https://ec.europa.eu/commission/commissioners/2019-2024/vestager/announcements/future-eu-merger-control_en
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procedure; whether it can cut the information that companies have to 
provide and make it easier to submit information. The Commission also 
intends to look at how it can make procedures faster and, in particular, 
whether it can cut back on pre-notification discussions in some cases. 

Also, the Commission is launching a "reflection" to discuss ideas and share 
evidence on how to improve the EU merger rules to ensure that they can adapt to 

a changing world. In particular, it wants to see if digitisation and increasing 
market concentration mean that it is necessary to change some aspects of the 
substantive assessment of mergers. 

AG opinion on reference 
on a question relating to 

the duration of an 
Article 101 bid-rigging 
infringement in public 
procurement case (ECJ) 

On 10 September 2020, Advocate General Giovanni Pitruzzella handed down an 
opinion on a reference for a preliminary ruling from a Finnish Court on how to 

determine the point in time at which an alleged infringement of Article 101(1) 
TFEU ceased where the infringement consisted of an agreement between 
undertakings participating in a bid-rigging cartel concerning a design and works 
contract. 

The Advocate General considered that Article 101 must be interpreted to mean 
that, in a situation in which a cartel participant has entered into a construction 

contract as agreed in a cartel, with a player outside the cartel, and where that 

cartel was limited to that contract, the competition infringement is deemed to 
have ceased, in principle, on the date on which the infringing undertaking 
submitted a tender for the works concerned or entered into a contract for the 
execution of the works, as applicable.  

The date of cessation of the infringement must in all cases be assessed in the 
light of the subjective and objective elements of the infringement. 

If the undertaking accused of anti-competitive conduct was ultimately not 

awarded the contract, the date on which the infringement ceased, in the absence 
of any other factor suggesting that the infringement continued beyond the 
contract at issue, may be the date on which the tender was submitted. 

Cross-sector 
 

Opinion 

AG opinion confirms 
Deutsche Telekom’s 

parental liability of 
Slovak Telekom’s abuse 
of dominance (ECJ) 

On 9 September 2020, Advocate General Saugmandsgaard Øe gave an opinion 
on appeals to the ECJ by Slovak Telekom and its parent company Deutsche 

Telekom. The Commission found, and the General Court confirmed, that Slovak 
Telekom had abused its dominant position in connection with the conditions 
under which it offered unbundled access to its local loop in Slovakia.  

The Advocate General considered that: 

TMT 
 

Opinion 

http://curia.europa.eu/juris/document/document.jsf?text=&docid=230871&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=4591074
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62019CC0152
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– there is no basis for applying the "indispensability" condition contained in 
the Bronner judgment in this case. That condition only applies in a scenario 
where a dominant undertaking refused to make infrastructure which it 
owns available to one or more competing undertakings. In this case, Slovak 
Telekom did not refuse unbundled access to the local loop which it owns, 

but imposed unfair conditions on undertakings wishing to access it; 

– there was no reason why the Commission could not use evidence showing 
that it was possible for Deutsche Telekom to exercise decisive influence 
when establishing the actual exercise of such influence; and 

– there was no need for the Commission to establish that Slovak Telekom 

had followed instructions given by Deutsche Telekom. 

Commission 
consultation on State 
aid rules for the 
deployment of 

broadband networks 

On 8 September 2020, the Commission published a consultation inviting 
comments on the existing EU State aid rules for broadband infrastructure 
deployment, as part of an overall evaluation of the rules to assess whether they 
are still fit purpose or whether they will need to be updated in light of recent 

technological and market developments. 

The Commission also published a study on the implementation of broadband 
State aid during 2013-2019, which found the Broadband Guidelines have made a 
significant contribution to supporting the deployment and take-up of Next 
Generation Access in areas where the economics of network deployment are 
challenging, and that aid has largely been efficiently distributed, although 
complexity and delays in the process have been reported in some cases.  

The deadline for responding to the consultation is 5 January 2021. 

TMT 
 

Press Release 

Consultation 

Study 

   

BEREC response to 
Commission 
consultations on Digital 
Services Act Package  

On 8 September 2020, the Body of European Regulators for Electronic 
Communications (“BEREC”) published its response to the Commission's 
consultations on the Digital Services Act Package. BEREC recommends adopting a 
dedicated ex-ante regulatory framework, adapted to the specificities of the digital 

environment, for digital platforms with "significant intermediation power", with 

the aim of ensuring that competition and innovation are encouraged, that end 
users' rights are protected and that the digital environment is open and 
competitive.  

BEREC stated that it and its national regulatory authority (“NRA”) members have 
considerable experience in applying ex-ante regulation in the sector for electronic 
communications services to address structural competition problems, as well as 

Cross-sector 
 

BEREC press release 

https://ec.europa.eu/commission/presscorner/detail/en/ip_20_1576
https://ec.europa.eu/competition/consultations/2020_broadband/index_en.html
https://ec.europa.eu/competition/publications/reports/kd0420461enn.pdf
https://berec.europa.eu/eng/document_register/subject_matter/berec/press_releases/9414-press-release-berec-recommends-an-ex-ante-regulatory-framework-for-digital-platforms-with-significant-intermediation-power
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societal concerns (such as the open internet) and that ex ante asymmetric 
regulation, supported by an efficient regulatory toolbox, has already proven to be 
efficient to foster competition and contestability and to pursue a variety of 
different objectives, having a positive impact on users and society at large. 

 

Foreign Direct Investment  

Development Summary Sector Impact Links 

EU enacts FDI 
Regulation 

The EU adopted the FDI framework regulation (EU) 2019/452 (the “FDI 
Regulation”), which creates a system to cooperate and exchange information on 
investments from non-EU countries that may affect security or public order. The 
EU-wide regime has potentially wide application and its impact can already be 
seen from the large number of Member States introducing new FDI regimes or 
updating pre-existing regimes.  

The new EU regime is entirely separate from the merger control process and is not 

a new filing requirement for merging parties. Rather, it makes it mandatory for 
Member States which are screening transactions under their own national foreign 
investment rules to notify the Commission and the other Member States that they 
are doing so. The FDI Regulation means that, going forward, transaction parties 
will need to consider potential EU and national intervention at the earliest stages 
of transaction planning. The lack of financial thresholds both at EU level and in a 

number of Member States means that even small transactions or investments 
could receive significant scrutiny.   

Cross-sector 

 

Client Briefing 

https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Competition/EU-expands-fdi-screening-regimes_121020
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EU - US aircraft 
subsidies 

 

On 9 November 2020, the EU put in place retaliatory tariffs against the US in 
respect of a long-running subsidy dispute in the aviation sector. They include 
additional tariffs of 15% on aircraft as well as additional tariffs of 25% on a range 

of agricultural and industrial products imported from the US, thereby mirroring the 
measures imposed by the United States last year. 

The countermeasures have been agreed by EU Member States since the US has not 

yet provided the basis for a negotiated settlement, which would have to include an 
immediate removal of US tariffs on EU exports in relation to an ongoing WTO case 
relating to the aviation sector. 

The move creates difficulties for the UK, as it has so far been unsuccessful in 
requesting the US carve the UK out from US tariffs imposed on the EU last year. If 
this request fails, the UK may not now be able to impose retaliatory tariffs, as the 
EU has used up the entire amount allocated by the WTO. This may leave the UK 

subject to US tariffs without being able to impose any of its own in return.    

Industrials 

 

Press Release 

Regulation 

WTO decision  

Client Briefing 

 

New EU Export Control 
Regulation 

On 9 November 2020, the European Parliament and the Council reached an 
agreement on the Commission’s proposal for a modernisation of EU export controls 
on sensitive dual-use goods and technologies (“Export Control Regulation”).  

The EU considers that the new Export Control Regulation allows it to protect its 

interests and values, and, in particular, address the risk of violations of human 
rights associated with trade in cyber-surveillance technologies without prior 
agreement at multilateral level. It is also designed to enhance the EU's capacity to 
control trade flows in sensitive new and emerging technologies. 

The Export Control Regulation provides a new basis for the coordination of controls 
on a wider range of emerging dual-use technologies between the Commission and 

Member States in support of the effective enforcement of controls throughout the 

EU. Due diligence obligations and compliance requirements for exporters have also 
been introduced, recognising the role of the private sector in addressing the risks 
posed by trade in dual-use items to international security. Transparency will also 
be enhanced through the obligation to publish reports on the licenses granted. 

Cross-sector 

 
Press Release 

Regulation 

https://trade.ec.europa.eu/doclib/press/index.cfm?id=2207&title=Boeing-WTO-case-EU-puts-in-place-countermeasures-against-U.S.-exports
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv%3AOJ.L_.2020.373.01.0001.01.ENG&toc=OJ%3AL%3A2020%3A373%3ATOC
https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds353_e.htm
https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Competition_EU_and_Regulatory/EU-tariffs-US-China-21-10
https://trade.ec.europa.eu/doclib/press/index.cfm?id=2209&title=Commission-welcomes-agreement-on-the-modernisation-of-EU-export-controls
https://trade.ec.europa.eu/doclib/docs/2016/september/tradoc_154976.pdf
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The Commission also submitted a proposal to amend Regulation (EC) 468/2009 
which would add the UK to the list of countries to which certain dual-use exports 
are authorised under Union General Export Authorisation EU001. 

EU renews sanctions 

on Turkey’s drilling 
activities in Eastern 

Mediterranean 

On 6 November 2020, the EU renewed its sanctions regime for 1 year (until 12 

November 2021) targeting Turkey’s unauthorised drilling activities related to 
hydrocarbon exploration and production in the Eastern Mediterranean Sea. Turkish 

nationals are currently subject to asset freezing measures and a travel ban under 
the regime. 

The EU will, therefore, maintain its ability to impose targeted restrictive measures 
on persons or entities responsible for or involved in unauthorised drilling activities 

of hydrocarbons in the Eastern Mediterranean. 

Cross-sector 

 
Press Release 

EU - China aluminium 
dumping 

On 13 October 2020, the EU announced provisional tariffs of up to 48% on imports 
of aluminium extrusions from China, part-way through an EU anti-dumping 
investigation into whether Chinese producers are selling their products at unfairly 
low prices. The tariffs apply from 14 October until the investigation’s completion, 
which is expected in April 2021. Once the investigation is concluded the EU could 

apply duties for a further five years. 

The EU’s provisional decision to impose tariffs on Chinese aluminium is not a great 
surprise given that the EU remained one of the last major markets that was 
unprotected against dumped Chinese exports of aluminium extrusions. Aluminium 
extrusions from China are currently subject to anti-dumping duties in the US, 
Canada, Australia and Vietnam. 

Industrials 

 
Notice of provisional 
measures 

EU actions taken on 
steel dumping 

The EU has taken various measures to protect its steel producers, to contend with 
the problems of global overcapacity and plummeting demand, due in large part to 
COVID-19.  

On 7 October 2020, the Commission announced it will charge additional duties on 
steel – of 17.3% on imports from Indonesia, of up to 19% on imports from China 

and of up to 7.5% for imports from Taiwan. 

On 26 October, in a joint statement, the EU, together with 28 members of the 
Global Forum on Steel Excess Capacity, called on G20 Leaders to step up joint 
efforts to address the overcapacity that harms EU steel producers.  

Industrials 

 
Press Release - call to 
address excess 
capacity 

Press Release - anti-

dumping duties 

Joint Statement - 

excess steel capacity  

https://www.consilium.europa.eu/en/press/press-releases/2020/11/06/sanctions-regime-against-illegal-drilling-activities-in-the-eastern-mediterranean-extended-by-one-year/
https://trade.ec.europa.eu/tdi/case_details.cfm?ref=ong&id=2449&sta=1&en=20&page=1&c_order=name&c_order_dir=Up
https://trade.ec.europa.eu/tdi/case_details.cfm?ref=ong&id=2449&sta=1&en=20&page=1&c_order=name&c_order_dir=Up
https://trade.ec.europa.eu/doclib/press/index.cfm?id=2201
https://trade.ec.europa.eu/doclib/press/index.cfm?id=2201
https://trade.ec.europa.eu/doclib/press/index.cfm?id=2201
https://trade.ec.europa.eu/doclib/press/index.cfm?id=2186&title=Commission-imposes-further-anti-dumping-duties-on-steel-imports
https://trade.ec.europa.eu/doclib/press/index.cfm?id=2186&title=Commission-imposes-further-anti-dumping-duties-on-steel-imports
https://trade.ec.europa.eu/doclib/docs/2020/october/tradoc_158999.pdf
https://trade.ec.europa.eu/doclib/docs/2020/october/tradoc_158999.pdf
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'Anti-coercion' 
mechanism to be 
added to EU's trade 
toolkit 

On 2 October 2020, Trade Commissioner, Valdis Dombrovskis, confirmed that the 
Commission will put forward a proposal in 2021 for a “dedicated anti-coercion tool” 
to combat unilateral action. MEPs welcomed the planned new trade defence 
measure but also emphasised that the EU’s tools must be sharp enough to ensure 
that “existing trade agreements don’t only work on paper but in practice, too.” 

Cross-sector 

 
Press Release 

EU proposes Global 
Human Rights 
Sanctions Regime 

On 19 October 2020, the Commission proposed a bill on travel-bans and asset-
freezes that punishes individuals responsible for human rights violations worldwide, 
informally known as the ‘European Magnitsky Act’. 

The Commission’s plan, which is set to establish an EU Global Human Rights 
Sanctions Regime, would replace the EU’s country-by-country system for imposing 

asset freezes and travel bans on foreigners deemed to have violated fundamental 
rights with a single framework for such penalties. 

It would allow the EU to target those responsible for serious human rights 
violations and abuses worldwide, no matter where they occur or who is 
responsible. 

The proposed legislation is a long-held ambition of the EU’s leadership. During her 

first address to the European Parliament in September, Commission President 

Ursula von der Leyen pledged that she would introduce a proposal on a new 
sanctions regime that would allow the EU to impose sanctions more quickly on 
specific individuals anywhere in the world, similar to the 2012 Magnitsky Act in the 
US. 

Cross-sector 

 
Press Release 

EU and UK impose 
sanctions on 

Belarussian officials 

EU and UK attempt to 
impose sanctions on 
Belarus 

 

On 6 November 2020, the EU added Belarusian President Alexander Lukashenko 
and his son Viktor, as well as several other officials, to its sanctions blacklist of 

Belarus officials, bringing the total to 59. The 15 added also include KGB secret 
police chief Ivan Tertel and President Lukashenko's chief of staff Igor Sergeenko. 
The restrictive measures include a travel ban and an asset freeze. In addition, EU 
citizens and companies are forbidden from making funds available to those listed. 

On 29 September, the UK announced its own asset freeze and travel ban sanctions 
against President Alexander Lukashenko (who was not, at that time, on the EU’s 

list) and six senior Belarussian officials.  

The EU has published another statement saying that it will impose sanctions on 
individuals responsible for violence, repression, and falsification of election results 
in Belarus. The statement comes in response to “unabating arbitrary arrests and 
detentions on political grounds in Belarus”, including the targeting of opposition 

Cross-sector 

 
Press Release 

Regulation 

Official Journal of the 
EU - 2 October   

Press Release  

 

https://www.europarl.europa.eu/news/en/press-room/20201001IPR88310/hearing-of-executive-vice-president-valdis-dombrovskis-on-trade-portfolio
https://ec.europa.eu/commission/presscorner/detail/en/ip_20_1939
https://www.consilium.europa.eu/en/press/press-releases/2020/11/06/belarus-alexandr-lukashenko-and-14-other-officials-sanctioned-over-ongoing-repression/
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32020R1648&from=EN
https://eur-lex.europa.eu/legal-content/en/TXT/PDF/?uri=OJ:L:2020:319I:FULL&from=EN
https://eur-lex.europa.eu/legal-content/en/TXT/PDF/?uri=OJ:L:2020:319I:FULL&from=EN
https://www.consilium.europa.eu/en/press/press-releases/2020/10/02/belarus-eu-imposes-sanctions-for-repression-and-election-falsification/
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party leader Maria Kalesnikova. However, sanctions are still in abeyance, as they 
require unanimous support from the Member States, and Cyprus is refusing to 
agree to them.  

Meanwhile, the UK’s Foreign Secretary, Dominic Raab, has announced in the House 
of Commons that he has directed the Foreign Commonwealth & Development 

Office sanctions team to prepare Magnitsky sanctions for those responsible for the 

serious human rights violations in Belarus, and that the UK is coordinating with the 
United States and Canada to prepare appropriate listings as a matter of urgency. 

Negotiations on China-
EU investment deal 

continue 

The EU held a virtual summit with China on 14 September 2020, with discussions 
continuing as to the content of a bilateral investment deal, which the parties aim to 

agree by year-end. Negotiations have been focusing on the transparency of 
subsidies, rules on state-owned enterprises and on the transfer of technologies. 
The two sides signed an agreement on geographical indications which will improve 
access to the Chinese market especially for high-quality European agricultural 
products. 

While both sides registered progress on the rules regulating the behaviour of State-
owned-enterprises, on forced technology transfer and on transparency of subsidies, 

the EU emphasised that more work was urgently needed on the issues of 
rebalancing market access and on sustainable development. The EU called on 
China to step up its ambition on these issues. The two sides reaffirmed their 
objective of closing the remaining gaps before the end of the year. 

On other trade and economic issues, the EU reiterated its call on China to engage 
in future negotiations on industrial subsidies in the WTO. The EU stressed that, in 
line with China's stated commitment to open up and ensure that EU producers are 

fairly treated on the Chinese market, more needed to be done to improve market 
access in the agri-food trade, financial services and the digital sector. 

Cross-sector 
 

Press Release 

Commission adopts 
proposals to make EU-

U.S. agreement on 

tariffs effective  

On 8 September 2020, the Commission published a proposal for a Council and 
European Parliament regulation to scrap duties on certain imports to the EU. In 

return, the United States will reduce its duties on certain EU exports to the U.S. 

market. This will put into effect the agreement announced by the EU and the U.S. 
on 21 August 2020. These tariff reductions between the EU and the U.S. will 
increase access to both EU and U.S. markets by around €200 million per year. 

Once approved in line with the relevant procedures on either side of the Atlantic, 
the agreement will entail the reduction of U.S. tariffs on EU exports worth some 
$160 million a year. This includes prepared meals, crystal glassware, surface 

Cross-sector 
 

Press Release 

https://ec.europa.eu/commission/presscorner/detail/en/ip_20_1648
https://trade.ec.europa.eu/doclib/press/index.cfm?id=2180
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preparations, propellant powders, lighters and lighter parts. On its side, the EU will 
eliminate tariffs on imports of U.S. live and frozen lobster products. U.S. exports of 
these products to the EU are worth some $111 million. 

Both sides will eliminate those tariffs on a most-favoured nation (MFN) basis, i.e. 
for any partner, in line with the existing multilateral commitments. The measures 

will apply with retroactive effect as of 1 August 2020. 
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Austrian construction 
industry cartel: first 
applications for fines 
filed 

On 20 November 2020, the Austrian Federal Competition Authority (“Austrian 
FCA”) announced it had filed an application with the Austrian Cartel Court to fine 
a major construction company and three of its affiliates for alleged agreements 
and/or concerted practices with other construction companies between 2002 and 
2017. The alleged infringements include price fixing, market sharing, the 
exchange of commercially sensitive information and forming joint ventures as well 

as consortiums for bids in public procurement procedures (with contract values 

between EUR 50,000 and EUR 60 million). 

The application is the first to result from investigations and dawn raids conducted 
by the Austrian FCA back in 2017.  Further applications are expected, as well as 
possible third party damages actions from federal and provincial governments as 
well as local communities. 

Cross-sector 

 

Press release by the 
Federal Competition 
Authority 
Link 

  

New Austrian form for 
merger notifications 

The Austrian FCA has published a new merger notification form, which parties 
must use for all merger notifications filed from November 2020. The form extends 
the information which must be notified in connection with mergers including a 
non-confidential version of the filing and market share information. These must be 
filed together with the merger notification and they will be disclosed to 
competitors and other companies allegedly affected by the proposed transaction 

upon their request. The new form also includes mandatory statements giving 
consent to notifications (including confidential information) being disclosed to 
other competition authorities within the EU. 

Cross-sector 

 

New Austrian form for 
merger notifications 
Link 

https://www.bwb.gv.at/en/news/detail/news/afca_files_application_to_fine_four_construction_companies_for_price_fixing_market_division_and_oth/
https://www.bwb.gv.at/fileadmin/user_upload/Formblatt_202010.docx
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CJEU considers that 
French recycling 
system and treatment 
of waste from textile 
products, household 
linen and footwear is 
not State aid 

On October 21 2020, the Court of Justice of the European Union ("CJEU") handed 
down a judgment in case C-556/19 (Société Eco TLC v. Minister of Ecological and 
Solidarity Transition) following a request for a preliminary ruling from the French 
Conseil d'État. 

An extended producer responsibility scheme was set up in France for the 
management of waste from textile products, household linen and footwear ("TLF 

products”). In its preliminary question, the Conseil d'État asked in substance 

whether the financing by a French eco-organisation of eligible sorting operators 
should be interpreted as meaning that the scheme set up by French law for TLF 
products is a measure instituting State aid. The purpose of the question was 
essentially to determine whether the resources that the eco-organisation uses to 
pay the financial support to the sorting operators should be qualified as "State 
resources". 

The CJEU ruled that as the funds used by the eco-organisation to pay financial 
support to sorting operators do not remain under constant public control within the 
meaning of case law, they do not constitute State resources within the meaning of 
Article 107(1) TFEU. 

Cross-sector 

 

Court decision 
Link 

http://curia.europa.eu/juris/document/document.jsf?text=&docid=232702&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=17773906
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FCA accepts 
commitments offered 
by Casino, Auchan, 
Metro and Schiever to 
implement joint 

purchasing 

agreements 

Since the French Egalim Law of 30 October 2018, the French Competition Authority 
(FCA") has had the power to start proceedings ex officio in matters relating to join 
purchasing agreements and impose interim measures. 

In 2018, Casino, Auchan, Metro and Schiever entered into joint purchasing 
agreements which established a set of purchasing alliances under the name 

“Horizon”. In accordance with the Law for Growth, Activity and Equal Economic 
Opportunities dated 6 August 2015, the brands notified these agreements to the 
FCA. 

The FCA started proceedings ex officio and in July 2018 began several 
investigations to determine whether the notified joint purchasing agreements were 
harming competition. Further to its investigations, the FCA's Investigation Services 

proposed ordering interim measures within the new framework set by the Egalim 
Law enabling the FCA to suspend the purchasing agreements if they were deemed 
to have anti-competitive effects. 

To address the competition concerns identified in their agreements relating to the 
retailers’ own-brand labels, Casino, Auchan, Metro and Schiever offered 

commitments, which the FCA accepted. The four groups agreed to exclude dairy, 
cured and mature pork, potato chips, salad dressings, fish soups, certain organic 

products and other delicacies from their buying alliance, for a period of five years. 
They also committed to limit their cooperation to 15 percent of their combined 
market volume in products such as potatoes, flour, sugar, canned meats, 
vegetables and fish. 

This is the first FCA decision on joint purchasing agreements since the French 
Egalim Law was adopted in 2018. 

Consumer; 
Industrials  

FCA press release 
Link 

General Court partially 
annuls the 
Commission’s 

inspection decisions 
following suspicions of 
anti-competitive 

practices by a number 
of French undertakings 
in the distribution 
sector 

On 5 October 2020, the General Court handed down judgments on appeals by 
Casino, Guichard-Perrachon, EMC Distribution, Intermarché, Les Mousquetaires and 
ITM Entreprises in connection with dawn raids conducted by the Commission. 

The General Court rejected the grounds of appeal alleging disregard to the right to 
an effective remedy, infringement of the principle of equality of arms, the rights of 
the defence and the duty to state reasons.  

The General Court held that the Commission had sufficiently strong evidence to 
suspect a concerted practice as regards the exchange of information on discounts 
obtained on the supply markets of some everyday items and the prices on the 
market for the sale of services to manufacturers of branded products. However, in 

Consumer; 
Industrials  

Court's press release 
Link 

Judgement in Case T-
249/17 - Casino, 
Guichard-Perrachon 
and AMC v 

Commission 
Link 

Judgement in Case T-
254/17 - Intermarché 
Casino Achats v 

https://www.autoritedelaconcurrence.fr/en/press-release/purchasing-offices-autorite-accepts-commitments-proposed-casino-auchan-metro-and
https://curia.europa.eu/jcms/upload/docs/application/pdf/2020-10/cp200122en.pdf
http://curia.europa.eu/juris/liste.jsf?oqp=&for=&mat=or&jge=&td=%3BALL&jur=C%2CT%2CF&num=T-249%252F17&page=1&dates=&pcs=Oor&lg=&pro=&nat=or&cit=none%252CC%252CCJ%252CR%252C2008E%252C%252C%252C%252C%252C%252C%252C%252C%252C%252Ctrue%252Cfalse%252Cfalse&language=en&avg=&cid=18598645
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the absence of such evidence as regards the exchange of information concerning 
the undertakings’ future commercial strategies (for this infringement, the 
Commission was mostly relying on the Intermarché agreement which was publicly 
available information), the General Court upheld the plea alleging infringement of 
the right to the inviolability of the home. 

Commission 
Link 

Judgement in Case T-
255/17 - Les 
Mousquetaires and 

ITM Entreprises v 
Commission 
Link 

Paris Court of Appeal 
confirms the absence 

of a cumulative effect 
blocking access to 
television broadcasting 
rights for original 
French-language films 

Canal Plus Group and the current C8 and CStar French stations (together, "GCP") 
had filed a complaint before the FCA, claiming that the historical French free TV 

stations (Group TF1, Group France Televisions and Group Metropole Television) 
were restricting access to broadcasting rights for so-called “catalog” French films 
(i.e. French films which have already been broadcasted on paid and free TV) 
(“Catalog EOF films”). 

More specifically, GCP denounced the priority and pre-emption clauses contained in 
the pre-purchase and co-production contracts concluded between the historical free 

TV stations and film producers. According to GCP, these clauses would have a lock-

in effect, reserving the broadcasting of films that have become catalog films to the 
historical TV stations or their affiliate non-historical TV stations. 

In a decision No 19-D-10 of 27 May 2019, the FCA rejected GCP’s complaint. On 8 
October 2020, the Paris Court of Appeal confirmed the FCA’s decision. 

First, the Court confirmed that the relevant market is the whole of the French 
market for the acquisition of free-to-air broadcasting rights for Catalog EOF films. 
This market must not be segmented so as to retain only those films pre-financed 

by the historical free TV stations. 

Second, the Court confirmed that the priority and pre-emption rights negotiated by 
each historical free TV station with film producers do not procure a cumulative 

foreclosure effect on competition. Notably, the Court observed that the agreements 
affected by the disputed preferential rights only concern approximately 20% of the 
films on the relevant market. 

TMT 

 

Paris Court of Appeal, 
decision of 8 October 

2020 (French) 
Link 

 

 

    

http://curia.europa.eu/juris/liste.jsf?oqp=&for=&mat=or&jge=&td=%3BALL&jur=C%2CT%2CF&num=T-254%252F17&page=1&dates=&pcs=Oor&lg=&pro=&nat=or&cit=none%252CC%252CCJ%252CR%252C2008E%252C%252C%252C%252C%252C%252C%252C%252C%252C%252Ctrue%252Cfalse%252Cfalse&language=en&avg=&cid=18598645
http://curia.europa.eu/juris/liste.jsf?oqp=&for=&mat=or&jge=&td=%3BALL&jur=C%2CT%2CF&num=T-255%252F17&page=1&dates=&pcs=Oor&lg=&pro=&nat=or&cit=none%252CC%252CCJ%252CR%252C2008E%252C%252C%252C%252C%252C%252C%252C%252C%252C%252Ctrue%252Cfalse%252Cfalse&language=en&avg=&cid=18598820
https://www.autoritedelaconcurrence.fr/sites/default/files/appealsd/2020-10/ca_19d10_oct20.pdf


France 
   

 

23 

Development Summary Sector Impact Links   

FCA fines three 
pharmaceutical 
companies €444 
million for abusing 
their collective 
dominant position 

On 9 September 2020 (decision n°20-D-11), the FCA imposed a €444 million fine 
on three pharmaceutical companies, for abusing their collective dominant position 
on the French market for the treatment of an eye condition from 10 March 2008 to 
November 2013. 

Based on legal, economic and financial links, the FCA considered that the three 

pharmaceutical companies formed a collective entity holding a dominant position in 

the market for the treatment of age-related macular degeneration ("AMD") and 
fined them for abusing it. The FCA considered that the three pharmaceutical 
companies had used their collective dominant position in this market to prevent the 
use of Avastin as a much cheaper alternative to Lucentis. 

The three companies breached Article L. 420-2 of the French Commercial Code and 
Article 102 TFEU by implementing a set of “blocking” practices and releasing 
alarming, and sometimes misleading, communications to the public authorities and 

ophtalmologists on the risks associated with the use of Avastin for the treatment of 
AMD. 

Health and 
Life Sciences  

FCA decision n°20-D-
11 of 9 September 
2020 
Link 

FCA supports the new 

Commission doctrine 
on Article 22 of the EU 

Merger Regulation  

The FCA issued a statement welcoming the statements on merger control made by 

Margrethe Vestager, Executive Vice-President of the Commission, at the 24th 
meeting of the International Bar Association on 11 September 2020. In particular, 

the Commission's decision to now accept referrals by national competition 
authorities under Article 22 of the EUMR of transactions that do not have a 
European dimension, including when they do not exceed the notification thresholds 
at national level.  

The FCA had, on several occasions, called for such a development in the application 
of Article 22, in order to better tackle the phenomenon of killer acquisitions "below 
the thresholds" (which can be observed in particular in the digital economy, but 

also in the pharmaceutical or biotechnology sectors as well as in certain highly 
concentrated industrial sectors). 

This suggests that the FCA intends to use this type of referral. 

Cross-sector 

 

FCA Statement 

Link 

FCA fines 3 
professional 

organisations EUR 
376,000 for 
participation in cartels 
in the wine sector 

On 17 September 2020 (decision n°20-D-12), the FCA fined two trade unions, the 
Association des Viticulteurs d'Alsace (AVA) and the Groupement des Producteurs 

Négociants du Vignoble Alsacien (GPNVA), as well as an interprofessional 
organisation, the Conseil interprofessionnel des Vins d'Alsace (CIVA), for 
participating in a cartel on the price of grapes. The CIVA was also been fined for 
having drawn up and distributed price recommendations on bulk wine. 

Consumer 

 

French Competition 
Authority decision 

n°20-D-12 of 17 
September 2020 
Link 

https://www.autoritedelaconcurrence.fr/sites/default/files/integral_texts/2020-09/20d11.pdf
https://www.autoritedelaconcurrence.fr/fr/communiques-de-presse/lautorite-se-felicite-de-lannonce-de-la-commission-europeenne-qui-acceptera
https://www.autoritedelaconcurrence.fr/sites/default/files/integral_texts/2020-09/20d12_0.pdf
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The FCA found that the organisations in question worked together to establish 
recommendations, after each harvest, on the selling prices of grapes for each 
Alsatian grape variety (including Riesling and Gewurztraminer). From 2013 
onwards, the same prices were published in a specialised magazine. This was 
intended to increase the prices of the raw material, in order to mechanically raise 

the selling price of Alsace wines to consumers. In addition, the FCA noted that 

between 1980 and 2018, the CIVA drew up and published, for its members and for 
each harvest, price recommendations on bulk wine (unbottled wine). 

The three organisations breached Article L. 420-1 of the French Commercial Code 
and Article 101 TFEU by elaborating and disseminating price schedules to induce 
their members to deviate from their individual business strategies and independent 

pricing, which distorted negotiations between operators. 

Seized with an 
interpretation request 
concerning the 
arrangements for 
implementing a 

Commission decision 
penalising France for 
State Aid declared 
incompatible with the 
Single Market, the 
Court of Justice rules 
that the decision is 

invalid 

On 17 September 2020, the CJEU delivered its judgment in case C-212/19 
(Ministre de l'Agriculture et de l'Alimentation v. Compagnie des pêches de Saint-
Malo), concerning the reference for a preliminary ruling by the French Conseil 
d'État on the interpretation of the Commission’s decision of July 14, 2004, on 
certain aid measures implemented by France for fish farmers and fishermen, and 

requesting clarification on the extent of the recovery obligations incumbent on the 
French Republic pursuant to that decision. 

The CJEU overturned the Commission’s decision, ruling that, with respect to the 
measures in favour of fishermen in Western France, the condition requiring the 
existence of an advantage to a company was lacking and that the Commission 
could not classify as State aid the measure to reduce payroll costs, which was 
passed onto employees. Indeed, the measure reducing the employee social 

security contributions at issue in the main proceedings was addressed solely to the 
employees of the fishing undertakings, who were the sole actual beneficiaries, 
since that measure amounted, in substance, to imposing on those undertakings the 
obligation to increase the net salary of their employees in proportion to the 

exemptions from the employee social security contributions normally paid by each 
of them. Thus, the condition relating to the existence of an advantage conferred on 

an undertaking, which is essential for that classification, was lacking. 

Cross-sector 

 

Court summary 

Link  
 

 

FCA issues fines for 
implementing boycott 
practices against 
dental care networks  

On 12 November 2020 (decision n°20-D-17), the FCA issued fines against the 
Conseil national de l'Ordre des chirurgiens-dentistes and five departmental councils 
- Isère, Bouches-du-Rhône, Dordogne, Haut-Rhin and Bas-Rhin - for having 
implemented boycotts against dental care networks (notably Santéclair, Kalivia and 
Itelis) proposed by complementary health insurance organisations.  The FCA also 

Health and 
Life Sciences  

French Competition 
Authority decision 
n°20-D-17 of 12 
November 2020 
Link 

https://curia.europa.eu/jcms/upload/docs/application/pdf/2020-09/cp200109en.pdf
https://www.autoritedelaconcurrence.fr/sites/default/files/integral_texts/2020-11/20d17.pdf
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fined the Fédération des syndicats dentaires libéraux for having, under terms and 
conditions specific to them, participated in a single complex and continuous 
infringement aimed at hindering the activity of the dental care networks between 7 
February 2013 and 18 December 2018, most specifically the Santéclair care 
network. 

These practices are particularly serious insofar as the networks concerned aim to 
facilitate patients' access to healthcare by reducing the amount of expenses 
remaining payable by patients, which constitutes an essential reason for 
renouncing dental care. 

These organisations breached Article L. 420-1 of the French Commercial Code and 
Article 101 TFEU, most noteably by organising a campaign of complaints against 

Santéclair members, encouraging complaints against practitioners affiliated to the 
Santéclair network, implementing communication campaigns against other 
healthcare networks, including Itelis and Kalivia, preventing the creation of a 
dental network by Crédit Mutuel insurance companies and suggesting that 
membership in healthcare networks is contrary to ethical rules and liable to 
disciplinary sanctions. 

  

FCA modifies its 
decision-making 
practice relating to 
responses to calls for 
tenders by subsidiaries 
in the same group 
following a CJEU 

decision 

On 25 November 2020, the FCA issued a decision (20-D-19) marking a change in 
its decision-making practice. Until now, the FCA considered it unlawful for 
subsidiaries of the same group to respond to a public call for tenders by submitting 
apparently separate and autonomous, (but in reality coordinated) bids, without 
informing the public decision-maker.  

The CJEU issued a decision that led the FCA to reconsider its previous decision-
making practice: on 17 May 2018, the CJEU ruled in the case "Ecoservice projektai" 

UAB, C-531/16, that subsidiaries of the same group constitute a single undertaking 
within the meaning of European competition law even where they respond 
separately to a call for tender. Therefore, in such a case, there could not be a 
breach of Article 101 with regard to the responses to calls for tenders submitted by 

companies of the same group in a coordinated manner. 

The FCA, however, recalled that this type of behaviour is still likely to be caught by 

public procurement law, insofar as it may mislead the public purchaser and distort 
the results of the public procurement process. 

Cross-sector 

 

FCA's press release 
(French) 
Link 

FCA's decision 20-D-
19 of 25 November 
2020 
Link 

https://www.autoritedelaconcurrence.fr/fr/communiques-de-presse/reponses-aux-appels-doffres-par-des-filiales-dun-meme-groupe-lautorite
https://www.autoritedelaconcurrence.fr/sites/default/files/integral_texts/2020-11/20d19.pdf


France 
   

 

26 

Development Summary Sector Impact Links   

French National 
Assembly definitively 
adopts the Law 
“DDADUE” transposing 
several EU directives 

The Law DDADUE transposes 18 European directives and implements 14 European 
regulations in a wide variety of areas, with the aim of strengthening the EU’s Single 
Market. Among the various measures: 

– it increases consumer protection and adapts consumer law to the specificities 

of the digital environment, by empowering the French government to 

transpose European provisions specifying in particular the obligations of 
online marketplaces and the conditions for marketing digital content and 
services. New powers should be given to the Directorate General for 
Competition, Consumer Affairs and Fraud Control to better fight fraudulent 
websites; 

– the Law DDADUE ensures the application of the European regulation on 
unjustified geographic blocking known as "geoblocking" for consumers in 
their cross-border trade and enables at the national level the ability to fight 
against discriminatory practices in overseas territories; 

– the text gives the French authorities an additional means of fighting tax 

fraud, money laundering and terrorist financing, notably with the 

implementation of new rules on cash movements from or to third countries 
and the strengthening of penalties for violations of customs regulations. It 
empowers the government to transpose several EU directives contributing to 
better supervision of financial activities within the EU, covering the 
framework for covered bonds, investment firms, cross-border marketing of 
undertakings for collective investment in transferable securities and 

alternative investment funds in the EU; 

– the French government is also empowered to transpose, by ordinance, the 
EU Directive of December 11 2018 known as "ECN+" in order to improve the 
efficiency and speed of the fight against anti-competitive practices; 

– as implented by the Universal Serivce Directive, broadband access will be 

fully integrated into the scope of universal service; and 

– to support and protect intellectual property, ordinances will transpose the 
European directives on copyright and neighboring rights and on audiovisual 
media services.  Online content sharing platforms will have to ensure the 
agreement of authors for the distribution and exploitation of their works. 

Authors and performers will be able to benefit from additional remuneration 
for the exploitation of their works. The High Authority for the Distribution of 
Works and the Protection of Rights on the Internet (Hadopi) will be 

Cross-sector 

 

French Parliamentary 
work 
Link 

https://www.legifrance.gouv.fr/dossierlegislatif/JORFDOLE000041566073/
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responsible for ensuring respect for the rights of authors and neighboring 
rights relating to shared content. 
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Irish Competition & 
Consumer Protection 
Commission 
Investigates Irish 
Insurers 

On 17 September 2020, the Competition & Consumer Protection Commission, 
which enforces competition and consumer law in Ireland, issued preliminary 
findings to five insurers, an insurance industry association and an insurance broker 
operating in the Irish insurance sector. 

The preliminary findings allege that these organisations engaged in anti-
competitive cooperation over a 21 month period during 2015 and 2016 by way of 

public announcements on future private motor insurance premium rises in a 

practice known as “price-signalling”. It is also alleged that there had been other 
contacts between the above mentioned market stake-holders.  

Whilst these findings are preliminary at this point, the final outcome of this 
investigation will be keenly watched by businesses in Ireland given the continued 
focus of public opinion and politicians alike on the Irish insurance sector in recent 
times. 

Consumer, 
Financial 
Services 

 

Irish Competition & 
Consumer Protection 
Commission 
Investigates Irish 
Insurers 
Link 

https://sites-eversheds-sutherland.vuture.net/8/665/upload/competition-law-bulletin---december-2020-(002).pdf
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"August decree" 
introduces temporary 
derogation from the 
Italian merger control 
procedure 

Art. 75, Law decree 104/2020 (the “August decree”) introduced a temporary 
derogation from the Italian Competition Authority (“ICA”) merger control 
procedure applicable to concentrations which do not have an EU dimension. Such 
transactions will be considered authorised to the extent that the parties: 

– act in markets characterised by the presence of: (a) labour-intensive 
services (i.e. services in which the cost of labour is at least 50 % of the total 

amount of the contract) or (b) services of general economic interest (i.e. 
television service, construction and operation of the public national 
telecommunications network, postal service, supply of electricity, etc); and 

– have recorded budget losses in the last three financial years and which, due 
to the effects of the health emergency, could cease their activity. 

The aim of the derogation is to simplify, as well as accelerate, the acquisition of 

companies which carry out activities with an impact on the national economy and 
which have encountered economic difficulties in recent years worsened by the 
pandemic. In order to benefit from the derogation, companies must inform the ICA 
of the transaction in advance, together with proposals of measures to avoid any 
risk of price increases or other burdensome contractual conditions for end-users as 

a result of the transaction. 

Cross-sector 

 

“August decree”: 
temporary derogation 
from the Italian 
merger control 
procedure 
Link 

https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Competition_EU_and_Regulatory/Temporary-derogation-from-Italian-merger-control-procedure
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New forms to notify 

transactions under the 
Italian FDI regime 

As a result of the COVID-19 outbreak, Italy (along with many European countries) 

widened the scope of its FDI regime with the view to protecting strategic assets 
from hostile takeovers by foreign companies in a period of great economic crisis.  

On 8 April 2020, the scope of the Italian FDI regime, embodied in Law Decree 
21/2012, was extended, in particular by Art. 15 of Law Decree no. 23/2020 which 
extended, among other things, the notification obligations for acquisitions by non-
EU companies of undertakings with assets and relationships in the ‘sectors’ listed in 

Art. 4 para 1 of Reg. (EU) 452/2019. These provisions will be applicable until the 
approval of an implementing decree that will identify the strategic assets in the 
sectors listed in Art. 4;  

Pending the approval of this new government regulation, in early December the 
Italian Presidency of the Council of Ministers published new FDI notification forms.  
The new forms require companies to provide a greater amount of information when 
notifying a transaction under the Italian FDI regime, mirroring that required for 

Italian merger filings.  This will mean that, on the one hand, undertakings involved 
in an acquisition of an Italian company owning assets that fall within the scope of 
the Italian FDI regime will likely require legal assistance to complete the new 
forms.  On the other hand, the new level of detail should mitigate the risk of 
submitting incomplete forms in the future.  

Cross-sector 

 

New forms for 

notification of 
transactions under the 

Italian FDI regime 
Link 

https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Competition_EU_and_Regulatory/New-forms-for-notification-of-transactions-Italian-FDI_141220
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Amendments to the 

Law on Competition 
come into force 

On 1 November 2020, the amendments to the Law on Competition of the Republic 

of Lithuania came into force. Some of these amendments relate to the 
implementation of the ECN+ Directive 2019/1 of the European Parliament and of 
the Council of 11 December 2018. 

Changes which may be of major importance to businesses are as follows: 

– the rules for leniency have been clarified and supplemented (including but 

not limited to the possibility of the initiator of the cartel being released from 

liability if certain conditions are met); 

– worldwide turnover will be taken into consideration when calculating fines for 
competition law infringements; 

– the codification of parental liability for undertakings forming a single 
economic unit and succession so that companies could not escape fines 

through corporate re-structuring (previously such liability was only applied 
under case law in specific cases); and 

– rules relating to the merger review process have been supplemented 
(including the Council’s right to re-start the merger review process if new 
important information relating to the transaction is submitted and the right 

to terminate the notification process in certain cases). 

Cross-sector 

 

Competition Council 

announcement (In 
English) 
Link 

Text of the 
amendments (In 
Lithuanian) 

Link 

https://kt.gov.lt/en/news/lithuanian-competition-law-amendments-from-fining-powers-to-guarantees-of-independence
https://e-seimas.lrs.lt/portal/legalAct/lt/TAD/7b501180ba0111ea9a12d0dada3ca61b?jfwid=9iufxwgn0
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General Court upholds 
Commission decision 
finding abuse of 
dominance in Baltic 
rail market  

On 18 November 2020, the General Court handed down its judgment on the action 
brought by AB Lietuvos gelezinkeliai (“LG”), the incumbent Lithuanian railway 
operator, to challenge a Commission decision fining LG for abusing its dominant 
position, in breach of Article 102 TFEU. 

The Commission found that, in 2008, LG had removed a 19km long section of 
railway track connecting Lithuania and Latvia. This obstructed the plans of Orlen, a 

major customer of LG, to redirect its rail freight to Latvia using the services of the 

Latvian rail operator (“LDZ”). The Commission found that by removing the track, 
LG had abused its dominant position as manager of Lithuanian railway 
infrastructure since it prevented LDZ from entering the market for rail transport of 
oil products from Orlen’s refinery to seaports in Lithuania and Latvia.  

The General Court upheld the Commission's decision. It found that the Commission 
had not: 

– been required to apply the case law relating to "essential facilities" - it 

correctly analysed the conduct as that capable of hindering market entry by 
making access to the market more difficult, so leading to an anticompetitive 
foreclosure effect; and 

– erred in its legal or factual assessment of LG's conduct (for which there was 

no objective justification) or of its effect on competition.  

LG had no reason to remove the track in great haste and the Commission did not 
err in concluding that such removal, before the renovation works had even begun, 
constituted highly unusual conduct in the rail sector.  

Using its discretion, the General Court did, however, reduce the fine imposed on LG 
from EUR 27,873,000 million to EUR 20,068,650 having regard to the gravity and 
duration of the infringement. 

Cross-sector 

 

Judgment 

Link  

 

http://curia.europa.eu/juris/document/document.jsf?text=&docid=233874&pageIndex=0&doclang=en&mode=req&dir=&occ=first&part=1&cid=13720943
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Yamaha musical 

equipment - resale 
price maintanance 

On 5 November 2020, the Polish Competition Authority (“PCA”) fined Yamaha 

Music Europe PLN 500,000 (about EUR 113,000) for setting minimum prices for 
the resale of musical equipment on Polish online distributors’ stores for 13 years. 
The company cooperated with the PCA as part of the leniency program and also 
entered into a settlement agreement with the PCA resulting in a reduction in fine. 

According to the PCA, since 2004 Yamaha had been setting prices using a specific 
mathematical formula, and the price list available on the Internet was the basis for 

determining minimum prices. Furthermore, the representatives of Yamaha Music 

Europe had been setting minimum selling prices for products sold directly from 
online stores. Therefore a further fine was imposed by the PCA for illegal resale 
prices on the Internet channel.  

The agency’s investigation found that Yamaha penalised online sellers that failed 
to follow its pricing policy by removing certain privileges, such as preferential 
trade conditions. Distributors also monitored the compliance of rivals and informed 
Yamaha if a company was selling products at a lower price. 

At the beginning of the 2020, the PCA fined a producer of printers and office 
equipment, PLN 1.4 million for setting minimum resale prices. 

Cross-sector 

 

PCA Statement 

Link 

PCA initiates 
proceedings agaist 
pharmaceutical 

wholesalers 

In November 2020, the PCA initiated proceedings against Polish pharmaceutical 
wholesalers in relation to the potential price fixing of medications facilitated by IT 
systems. 

According to the PCA, the case concerns the exchange of commercial information 
including prices of medications. The alleged agreement might have taken place 
through special software used by wholesalers, by means of which pharmaceutical 
wholesalers could have verified prices applied by their competitors. 

Cross-sector, 
Health and 
Life Sciences 
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Link 

 

https://www.uokik.gov.pl/news.php?news_id=1693
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Polish Foreign Direct 
Investment Act 

At the end of July 2020, a new law aimed at controlling foreign direct investment 
(“FDI”) came into force.  The law aims to protect Polish companies from takeovers 

as a result of the COVID-19 pandemic, with the PCA enforcing FDI control.  The 
introduction of the new law is expected to significantly influence the Polish M&A 

market. Importantly, the new law covers not only direct acquisitions but also 
acquisitions of an indirect and subsequent nature (including foreign-to-foreign 
transactions). 

The new legislation concerns transactions where the buyer is an entity based 

outside of specific areas such as the EU, EEA, or OECD. The FDI regime requires 
an obligatory filling to the PCA, connected with a stand-still obligation which is 
exercised when a transaction consists of the acquisition of dominance or the 
acquisition of a significant share in a protected undertaking. Importantly, this also 
concerns indirect acquisitions and subsequent acquisitions.  

The undertakings protected by the new regime include:  

– publicly traded companies; 

– undertakings owning a “critical infrastructure”; 

– undertakings working on or modifying certain types of software; and 

– undertakings conducting business activities in specific sectors indicated in 

the new law (e.g. energy, oil, chemicals, telecommunication, 
pharmaceuticals, military, agricultural and food),  

– in cases where their turnover exceeds thresholds stipulated in the new law.  

Each transaction which meets the prerequisites provided by the new law must be 
notified to the PCA before completion. Consequently, such transactions are subject 

to a stand-still obligation. In some specific situations, the filing must be made 

after the acquisition. The PCA is also itself entitled to undertake proceedings ex 
officio. In cases where there is an obligation to notify, an acquisition of dominance 
or an acquisition of significant participation implemented without notification, or 
despite a negative decision of the PCA, is null and void. The new law also 
stipulates sanctions for individuals, for example fines of up to PLN 50 million 
and/or imprisonment from between 6 months and 5 years for acquisitions without 

filing. 
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The PCA’s competences towards FDI transactions are of a very broad character. 
The PCA is entitled to object to a transaction in case it at least potentially harms 
the protection of order, security or public health or in case it has a negative 
influence on  projects or programs which are in the interests of EU. A transaction 
may also be blocked in cases where the buyer does not provide the PCA with 
required information or does not supplement deficiencies, as well as in cases 
where it is not possible to stipulate if it is a EEA/EU or OECD based undertaking. In 

cases of indirect acquisitions which have already taken place on the basis of 
foreign law, instead of expressing an objection the PCA may declare that the 
exercise of the rights attached to the shares of the protected undertaking (e.g. 
voting rights) are inadmissible. 

The proceedings shall, as a rule, take 30 working days from notification in the first 
phase (i.e. “initial proceedings”). In cases where a further assessment is required, 
the proceedings may be moved to the second phase (i.e. “control proceedings”), 

which may last for additional 120 days. 
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Clarifications regarding 

base for fines to be 
applied to foreign 
entities 

On 16 October 2020, through an Emergency Ordinance no. 170/2020, the 

Romanian Competition Law no. 21/1996 was amended to clarify the turnover on 
the basis of which non-resident entities who are found in breach of Romanian 
competition law would be fined. 

As per the revised text of the law, the fine for breaching competition law will be 
between 0.5% and 10% of the total worldwide turnover of the infringing 
party(ies). 

In a recent public statement, the President of the Competition Council, Mr. Bogdan 

Chiritoiu, clarified that the purpose of the amendment is to ensure that the 
Romanian Competition Council has an effective tool to sanction entities who 
engage in anticompetitive conduct in Romania, but who are not registered locally 
and do not report their turnover in Romania. There are two scenarios, as per Mr. 
Chiritoiu's statement: 

– Romanian legal entities will be fined on the basis of their turnover reported 

as per their financial statements (as has been the case up to this point); 
and 

– non-Romanian legal entities would be fined on the basis of their worldwide 

turnover.  

By way of exception, non-resident legal entities who are fined for breaching the 

Romanian merger control rules will be fined on the basis of the value of: 

– the turnover achieved by each of the Romanian legal entities controlled by 
the infringing party; 

– the income obtained in Romania by each legal entity controlled by the 
infringing party; 

Cross-sector 
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– the infringing party’s own revenues obtained in Romania and registered in 
its financial statements. 
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Draft amendments to 
unfair competition law: 
sanctioning of abuse of 
superior bargaining 
position 

On 3 June 2020 a Draft Emergency Ordinance was published on the website of the 
Competition Council, through which certain amendements to Law 11/1991 
regarding unfair competition are proposed. 

For context, unfair competition is regulated in a more distinct manner than 
anticompetitive behaviour. 

While unfair competition is still under the authority of the Competition Council, the 
investigation process and also the potential sanctions are substantially less severe 

than in the case of purely anticompetive behaviour (i.e. abuse of dominance, 
anticompetitive agreements, merger clearance related non-compliance). 

The amendments that are proposed through the Draft Emergency Ordinance are 
aimed at improving the protection of smaller entities regarding aggressive 
practices of other entities.  

The main novelty brought about though the Draft Emergency Governmental 
Ordinance refers to the case where the entity which is acting in an abusive 

manner does not have a dominant position on the market, but rather a 'superior 
barganing power'.  This is defined as the position of a non-dominant enterprise 

(within the meaning of art. 6 para (2) of Law 21/1996), which is determined by 
market characteristics, and which facilitates the appearance of significant 
imbalances generated by factors such as (i) the particular structure of distribution 
and manufacturing chains, (ii) vulnerability to external factors, (iii) perishability or 

seasonality and (iv) the relationship between it and other undertakings which 
operate in different markets. 

Abuse of superior barganing power quaifies as an act of unfair competition if the 
entity holding such power abuses it in relation to an entity with whom the holder 
of superior barganing power had a commercial relationship, to the extent that the 
abuse may cause significant damage to the affected entity or affect normal 
competition on the market, and consists of acts (actions or inactions) such as: (i) 

the unjustified refusal to supply or purchase, (ii) breach of contractual providisions 

regarding payment, purchases or supplies; (iii) failure to comply with contractual 
clauses regarding payment, supply or acquisition; (iv) imposing (unjustified) 
onerous or discriminatory conditions; or (v) amending or terminating the 
relationship with the commercial partner in an unjustified manner. 

The Draft Emergency Ordinance proposes that sanctions for unfair competition be 
increased, namely: 

Cross-sector 
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(Romanian) 

Link 

http://www.consiliulconcurentei.ro/wp-content/uploads/2020/06/20200603-Proiect-OUG-modif-LG-11-1991-fin.pdf
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– fines between 0.01% and 1% of the total turnover from the year preceeding 
the year in which the sanction are applied for unfair competition acts done 
by legal entities, but not less than RON 5,500 and not more than RON 
100,000; and 

– fines between RON 5,500 and RON 11,000, are applied for unfair 

competition acts done by individuals. 

The Draft Emergency Governmental Ordinance is still in the legislative approval 
process and further amendments may still be made to it. 
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Eurasian Economic 
Commission continues 
to apply "soft 
enforcement" 

The Eurasian Economic Commission (the “EEC”) has historically applied the so-
called "soft enforcement" of competition rules, which implies that in the course of 
the investigation the EEC holds consultations and remediation events that allow 
for the resolution of the potential antitrust issue without official proceedings. It is 
determined both by the features of the powers of the Commission and the policy 
approach. 

On 11 November the EEC published a press-release of another example of these 

soft procedures, that allowed for the resolution of an unfair competition claim from 
a Russian manufacturer of lamplights to a competitor located in Belarus. 

Industrials 

 

EEC press-release 
[Russian] 
Link 

New heads of the 
antitrust authorities 
appointed 

On 6 November 2020 Mr. Arman Shakkaliev was appointed as the Minister in 
charge of Competition and Antitrust Regulation of the Eurasian Economic 
Commission. 

On 11 November 2020 Mr. Maxim Shaskolskiy was appointed as the Head of the 
Federal Antitrust Service of Russia (“FAS”). Mr. Igor Artemiev, who was the head 
of the Russian antitrust authority for more than 15 years, has been appointed as 
the deputy to the Chairman of the Government of Russia. 

Cross-sector 
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Russian regulator 

warned sugar 

manufacturers against 
careless statements 

Several sugar manufacturers had published or stated their expectation of a 

potential deficit in the market. The FAS issued an official warning to these 

companies. Unwarranted and unjustified statements and forecasts could 
potentially influence the market and make other companies increase their prices, 
which may be detrimental to competition. 

The Russian antitrust authority uses warnings as a tool in relation to public 
statements made by companies and their management to prevent potential 
concerted practices and tacit collusions. 

Consumer 

 

FAS press-release 

[Russian] 

Link 

  

http://www.eurasiancommission.org/ru/nae/news/Pages/11_11_2020-2.aspx
http://www.eurasiancommission.org/en/nae/news/Pages/06-11-2020-2.aspx
https://fas.gov.ru/news/30788
https://fas.gov.ru/news/30681
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Eurasian Economic 
Commission adjusts 
procedural rules 

On 19 November 2020 the EEC published new rules on proceedings and the 
calculation of fines that may be imposed for breaching competition rules. 

The adjusted rules state that if member-states introduce special high-alert 
regimes due to epidemiological situations and states of emergency or martial law, 
the proceedings may be adjourned. The terms of adjournment are excluded from 
the regular procedural timelines.  The new edition of the procedural rules comes 

into force on 19 December 2020. 

Cross-sector 

 

Resolution of EEC 
Council No. 99 
[Russian] 
Link 

Resolution of EEC 
Council No. 98 

[Russian] 
Link 

   

Eurasian Economic 
Commission identified 

blind spots in market 
defining tools 

On 23 November 2020, the trade and competition authority within the Eurasian 
Economic Union (the “EAEU”, based on a treaty between Armenia, Belarus, 

Kazakhstan, Kyrgyzstan and Russia) approved a report on the application of 
criteria for defining cross-border markets within the union for the purposes of 
competition enforcement. 

The EEC stated that there are blind spots in the criteria that create obstacles to 
the effective enforcement at union level. Specifically, the EEC stated that the 

current edition of the criteria does not empower the Eurasian regulator to 
investigate and prosecute international companies that are not located within one 

of the member-states of the EAEU. It is especially relevant to the prohibition of 
illegal coordination of business activities. 

Based on the report, the EEC has stated that the criteria will be updated in future 
and the regulator will work on adjusting its powers in enforcing the union’s 
competition rules. 

Cross-sector 

 

EEC press-release 
[Russian] 

Link 

     

  

https://docs.eaeunion.org/docs/ru-ru/01427709/err_19112020_99
https://docs.eaeunion.org/docs/ru-ru/01427718/err_19112020_98
http://www.eurasiancommission.org/ru/nae/news/Pages/23-11-2020-3.aspx
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Supreme Court reverses 
deal and blocks voting 

rights of foreign 
investor 

On 12 November 2020, the Supreme Court of Russia confirmed the decision of the 
lower courts which invalidated the agreements relating to the acquisition of shares 

in a major Russian metal and composites production facility. Previously the FAS, in 
the course of a dawn raid, identified that via several transactions the control over 

the manufacturing company was being acquired by foreign investors. The ultimate 
beneficiaries of the acquirer were Russian citizens who also held a secondary 
citizenship, which allowed them to be qualified as foreign investors under the 
applicable regulations. The target company was dominant on the market of metal 

and steel composites that can be used for defence and military purposes. The 
transactions were not notified to the authorities in breach of the legislation on 
foreign direct investments in strategic industries. 

The courts have invalidated the transactions and blocked the voting rights of the 
acquirer as the shareholder of the strategic company. 

Industrials 

 

Decision of the 
Supreme Court 

[Russian] 
Link 
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The Federal Antitrust 

Service of Russia 
provides guidance on 
using foreign language 
in advertising 

On 28 September 2020, the FAS issued guidance on the mandatory provision of 

the advertising legislation requiring all information in advertisements to be in 
Russian as the official language. Using wording made in other languages should be 
accompanied with a proper translation into Russian. The regulator stressed that 
other rules on fair advertising apply to claims and wording made in other 
languages should not be misleading or inappropriate. The FAS stated that the 
rules on proper translation do not apply to neologisms or to words that were 

introduced into Russian which were 'loaned' from other languages. 

Cross-sector 

 

FAS Guidelines 

[Russian] 
Link 

EEC adopts guidelines 
on the analysis of 
bioequivalence of drugs 

On 18 September 2020, the EEC introduced guidelines on the bioequivalence and 
interchangeability of medicinal products for registration and distribution within the 
Eurasian Economic Union. The purpose of the guidelines is to define rules and 
standards of analysis for bioequivalent drugs and confirm their quality and safety 
in comparison with the original product. The guidelines will come into force on 18 

March 2021. 

Health and 
Life Sciences  

Guidelines of the EEC 
[Russian] 
Link 

      

 

https://ras.arbitr.ru/Document/Pdf/d74f44b8-0020-4892-a3a4-e76587b086a8/9c74a183-884c-4aed-bf85-36ab42ff01ff/%D0%9012-3804-2019__20201112.pdf?isAddStamp=True
https://fas.gov.ru/attachment/401554/download?1600952240
https://docs.eaeunion.org/docs/ru-ru/01427321/err_18092020_15
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Swiss Federal 
Administrative Court 

confirms extensive 
interpretation of 
requirement to notify in 
merger control 

Pursuant to the Swiss Cartel Act, a planned concentration or transaction must be 
notified to the Swiss Competition Commission (the “ComCo”) independently of any 

turnover figures of the parties involved in the concentration or transaction, if: 

– one of the undertakings concerned has been held to be dominant in a market 
in Switzerland in proceedings under the Swiss Cartel Act in a final and non-
appealable decision; and 

– the concentration concerns either that market or an adjacent market or a 

market upstream or downstream thereof.  

According to the ComCo, this second condition must be interpreted extensively. In 
a recently published judgment, the Swiss Federal Administrative Court confirmed 
this practice of the ComCo. It is neither a prerequisite that the markets to be 
assessed are immediately upstream or downstream nor that they are directly 
adjacent to the market concerned by the concentration or transaction. On the 
contrary, competition effects could, according to the ComCo and the Swiss Federal 

Administrative Court, also arise between more distant markets. The decisive factor 
is rather that the markets are adjacent to the extent that competition effects 
between the markets cannot be excluded from the outset. 

The background of this approach is that at this initial stage of merger control 

proceedings, the ComCo only decides whether there are grounds for conducting an 
investigation. Consequently, the only question that has to be examined is, 

according to the authorities, whether competition effects on the markets affected 
by the proposed concentration or transaction could be excluded from the outset. 
Whether such competition effects would effectively exist is, on the other hand, a 
question of substantive examination by the ComCo in case it decides, on receiving 
a notification of the planned concentration or transaction, that there are grounds 
for conducting an investigation. 

Cross-sector 

 

Summary of the 
judgment (in German) 
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The Swiss Competition 

Commission (ComCo) 
introduces "e-Markers" 

Like many other jurisdictions, Switzerland provides for leniency in antitrust law. 

Pursuant to the Swiss Cartel Act, a fine may be waived in whole or in part if the 
undertaking assists in the discovery and elimination of the restraint of 
competition. Full immunity from a fine will only be granted to the undertaking 
which first submits such a voluntary disclosure. All later companies can still expect 
a reduction in fine of up to 50%, depending on the time and importance of the 
submitted information, and evidence for the success of the proceedings. 

The ComCo recently introduced the possibility of applying for leniency using 

paperless "e-markers". The undertaking wishing to apply for leniency must enter 
the required information directly onto an online form on the ComCo’s website. 
When submitting the form, the information entered will be sent to the authority's 
leniency address in the form of an automatically generated e-mail. The time of 
receipt of this e-mail corresponds to the time of receipt of the marker. There will 
not be a copy of the e-mail created for the notifying undertaking, nor will a copy 
of this e-mail or confirmation of receipt be sent to it. The Secretariat of the ComCo 

will instead contact the undertaking that submitted the form in order to discuss 
and agree on the modalities of the leniency application. 

Cross-sector 

 

Online form "e-

markers" 
Link 

 

https://www.weko.admin.ch/weko/en/home/services/notifications/e_marker.html
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CMA consults on 

commitments offered 
by Essential Pharma in 
investigation into 
supply of lithium-based 
medication for the 
treatment of bipolar 

disease 

On 5 October 2020, the CMA launched an investigation under Chapter II of the 

Competition Act 1998 (“CA98”) into a suspected breach of competition law by 
Essential Pharma, relating to Essential Pharma's intention to discontinue supply of 
Priadel, a lithium-based medication for the treatment of bipolar disease.  

The CMA considered that it had reasonable grounds to suspect that Essential 
Pharma holds a dominant position in the market for the supply of lithium carbonate 

medicines and/or in separate markets for the supply of Priadel and Camcolit 
branded or generic medicines in the UK; and has abused this dominant position as 

a result of a strategy to withdraw the supply of Priadel medicines in the UK, 
directly or indirectly imposing unfair prices for the supply of lithium carbonate 
medication and/or forcing patients to switch to an alternative product, despite the 
prejudice to patients arising from this and the increased cost to the UK National 
Health Service (“NHS”). 

On 24 November 2020, the CMA announced that Essential Pharma has offered 

measures to resolve the CMA's concerns. Under the proposed commitments 
Essential Pharma will continue to ensure appropriate and continued supplies of 
Priadel to the UK on terms agreed from time to time with the Department of Health 
and Social Care (“DHSC”); not serve a discontinuation notice to the DHSC relating 

to Priadel; and ensure that the potential divestment of, or grant of a licensing 
agreement in relation to, the supply of Priadel in the UK does not affect the 
application of the proposed commitments. The proposed commitments would be 

binding for a period of five years from the date of the formal acceptance of the 
commitments by the CMA. The CMA is expected to publish its commitment decision 
in December 2020. 

Health and 

Life Sciences   

Proposed 

Commitments 

Press Release 

Case Page 

 

https://assets.publishing.service.gov.uk/media/5fbbec73e90e077edae2e0ba/Kalahari_-_Notice_of_Intention_to_Accept_Binding_Commitments_231120.pdf
https://assets.publishing.service.gov.uk/media/5fbbec73e90e077edae2e0ba/Kalahari_-_Notice_of_Intention_to_Accept_Binding_Commitments_231120.pdf
https://www.gov.uk/government/news/cma-takes-swift-action-in-bipolar-drug-investigation
https://www.gov.uk/cma-cases/investigation-into-supply-of-lithium-based-medication-for-the-treatment-of-bipolar-disease
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CMA publishes 
guidance on the 

functions of the CMA 
after the end of the 
transition period 

On 1 December 2020, the UK Competition and Markets Authority (“CMA”) 
published guidance on the functions of the CMA after the end of the transition 

period.  This explains how the CMA's powers and processes for antitrust and cartel 
enforcement, merger control and consumer law enforcement will change on 1 
January 2021. 

Cross-sector 

 

• CMA Guidance 

 

ORR launches second 

market study into 
railway signalling 

On 12 November 2020, the UK Office of Rail and Road (“ORR”) announced the 

launch of its market study into railway signalling. The ORR had launched a market 
study in January 2020. However, this work was brought to an end in April 2020 

due to the COVID-19 pandemic. 

The market study will consider the supply of both current conventional signalling 
systems and the digital railway in Great Britain and will focus on the supply of 
major signalling systems tendered to Network Rail. It will build on that conducted 
by the ORR earlier this year and will focus on concerns that the ORR identified. The 
ORR has widened the scope of this study to look at additional barriers to 
competing in the market (through innovation, market entry and the introduction of 

new technology) and the incentives for alternative suppliers to enter the signalling 
market.  

The ORR invites comments and evidence by 11 January 2021. The ORR must 
announce by 11 May 2021 whether or not it is considering making a market 
investigation reference and publish its final market study report by 11 November 
2021. 
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Supreme Court 
dismisses Servier's 
appeal on binding 
nature of findings of 
fact by General Court  

On 6 November 2019, the UK Supreme Court handed down a judgment dismissing 
an appeal by Servier against a Court of Appeal judgment that confirmed that 
certain findings of fact in a General Court judgment are not binding in the context 
of a competition damages action brought against Servier by the Secretary of State 
for Health and others. 

In December 2018, the General Court partially annulled the Commission's 2014 

decision fining Servier for practices that delayed generic entry of the drug 

perindopril. In particular, the General Court annulled the Commission's decision 
that Servier had breached Article 102 TFEU due to errors in market definition.  

The claimants are seeking damages from Servier for losses resulting from 
purchases of perindopril at inflated prices. Following the General Court's judgment, 
these claims are currently based only on Article 101 TFEU. To support a defence 

relating to the claimants' alleged failure to mitigate their losses (which are to be 
considered in a preliminary hearing), Servier sought to rely on certain findings of 

Health and 
Life Sciences   

Secretary of State for 
Health and others v 
Servier Laboratories 
and others [2020] 
UKSC 44 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/940943/Guidance_Document_for_End_of_Transition_Period_--.pdf
https://www.orr.gov.uk/sites/default/files/2020-11/signalling-market-study-november-2020-notice.pdf
https://www.orr.gov.uk/sites/default/files/2020-11/signalling-market-study-november-2020-statement-of-scope_0.pdf
https://www.orr.gov.uk/search-news/market-study-rail-signalling-systems-opened
https://www.orr.gov.uk/monitoring-regulation/rail/competition/market-monitoring/market-study-supply-signalling-systems-november-2020
http://www.bailii.org/uk/cases/UKSC/2020/44.html
http://www.bailii.org/uk/cases/UKSC/2020/44.html
http://www.bailii.org/uk/cases/UKSC/2020/44.html
http://www.bailii.org/uk/cases/UKSC/2020/44.html
http://www.bailii.org/uk/cases/UKSC/2020/44.html
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fact by the General Court in the context of its conclusion that the Commission had 
erred in adopting a narrow market definition.  

The Supreme Court held that the EU principle of absolute res judicata only applies 
to judicial decisions which have become definitive. Due to pending appeals, the 
General Court’s findings are not yet definitive, and may never become definitive. 
The findings are not, therefore, binding in the domestic proceedings under the EU 

principle of absolute res judicata.  

The Supreme Court held that, should the General Court's judgment become 
definitive, and it can be shown that the findings on which Servier sought to rely 

were an essential basis of that judgment, it would not be possible to challenge 
those findings in later proceedings which sought to contradict the General Court’s 
conclusions on the relevant product market for the purposes of Article 102. 
However, it is not necessary to treat the General Court’s findings as binding in any 
other legal context, such as to support Servier's defence based on mitigation of 
loss flowing from agreements that breach Article 101. The General Court’s findings 
cannot be detached from the authority of the annulling judgment and deployed in 

this wholly different context.  

Further, there was no basis for Servier to argue the General Court’s findings are 
binding in any EU law proceedings which raise the same factual issues. This 
approach is not supported by case law and also raises a number of practical 
difficulties. 

CMA issues revised 
guidance on 
Competition Act 
investigation 
procedures 

 

On 4 November 2020, the CMA published the final version of its revised guidance 
on procedures in Competition Act 1998 cases. The revisions relate to the provision 
of increased transparency at case opening to allow for the naming of parties under 
investigation; clarification of the basis on which the CMA may seek to expedite its 
access to file procedure, including the use of use confidentiality rings, and an 
explanation of the level of access that will be provided in interim measures cases; 
and sending the draft penalty statement with the statement of objections, rather 

than separately. As part of the revised guidance the CMA has re-issued unchanged 

its guidance on the circumstances in which it may be appropriate to accept 
commitments under section 31A CA98.  

The CMA has also clarified the processes relating to cross disclosure of parties' 
representations on a statement of objections and disclosure of directors' 
representations on a statement of objections; the CMA's settlement practices; and 
the scope of the Procedural Officer’s role. 

Cross-sector  
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https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/932417/CMA8_response_revised_guidance-_.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/932417/CMA8_response_revised_guidance-_.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/932417/CMA8_response_revised_guidance-_.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/932417/CMA8_response_revised_guidance-_.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/932417/CMA8_response_revised_guidance-_.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/932417/CMA8_response_revised_guidance-_.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/932417/CMA8_response_revised_guidance-_.pdf
https://www.gov.uk/government/publications/guidance-on-the-cmas-investigation-procedures-in-competition-act-1998-cases/guidance-on-the-cmas-investigation-procedures-in-competition-act-1998-cases
https://www.gov.uk/government/publications/guidance-on-the-cmas-investigation-procedures-in-competition-act-1998-cases/guidance-on-the-cmas-investigation-procedures-in-competition-act-1998-cases
https://www.gov.uk/government/publications/guidance-on-the-cmas-investigation-procedures-in-competition-act-1998-cases/guidance-on-the-cmas-investigation-procedures-in-competition-act-1998-cases
https://www.gov.uk/government/publications/guidance-on-the-cmas-investigation-procedures-in-competition-act-1998-cases/guidance-on-the-cmas-investigation-procedures-in-competition-act-1998-cases
https://www.gov.uk/government/publications/guidance-on-the-cmas-investigation-procedures-in-competition-act-1998-cases/guidance-on-the-cmas-investigation-procedures-in-competition-act-1998-cases


United Kingdom 
   

 

48 

Development Summary Sector Impact  Links 

CMA issues 

infringement decision 
against two companies 
in roofing materials 
investigation and closes 
case against a third 
company 

On 4 November 2020, the CMA announced that it issued an infringement decision 

finding that two rolled lead roofing materials companies have breached the 
Chapter I prohibition CA98 and Article 101 TFEU. Between October 2015 and 
March 2017, Associated Lead Mills (and its sister company Royston Sheet Lead) 
and BLM British Lead entered into arrangements to share the market, collude on 
prices, exchange commercially sensitive information, and not to supply a new 
business that risked disrupting the companies' existing customer relationships and 

was also a potential competitor. Associated Lead Mills and BLM British Lead 

reached a settlement with the CMA and agreed to pay fines of £1,510,228 and 
£8,076,504, respectively. 

In a supplementary statement of objections issued in June 2020, the CMA had 
provisionally found that, in November 2016, a third company, Calder Industrial 
Materials, had become involved in the arrangement with Associated Lead Mills and 
BLM British Lead not to supply the competing company.  However, the CMA has 
now determined that there are no grounds for action against Calder and has closed 

that investigation. 

Industrials 
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CMA case study and 

blog on private 
healthcare provider 
price-fixing 

On 24 September 2020, the CMA published a case study on the lessons learnt from 

its recent decision finding that Spire Healthcare Group plc and seven consultant 
ophthalmologists had infringed the Chapter I prohibition CA98 by taking part in 
illegal price-fixing of initial consultation fees. 

The CMA notes the main facts of the case (after a hospital dinner, Spire emailed 
consultants suggesting that fees be fixed at £200, after which three of the 
consultants continued to charge £200 and four raised their prices). Spire was fined 
£1.2 million for instigating and facilitating the price-fixing agreement. Six 
consultants were fined a total of £13,170 and one received full immunity from 
fines.  

Health and 

Life Sciences  
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CMA adopts change to 
leniency guidance in 

relation to level of Type 
B leniency in RPM cases 

On 24 September 2020, the CMA adopted an addendum to its Guidance on 
leniency and no-action applications in cartel cases (OFT1495), which sets out how 

the CMA will exercise its discretion in relation to the grant of Type B leniency in 
resale price maintenance (“RPM”) cases.  

Type B cases are those where the CMA is conducting a pre-existing investigation 
and the applicant is the first to report and provide evidence (of significant value) of 

a cartel. The addendum states that, while the CMA may grant successful Type B 
applicants immunity or up to a 100% discount on any financial penalty, the CMA 
would not generally expect to grant immunity or discounts on any financial penalty 
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https://www.gov.uk/government/news/cma-issues-fines-of-over-9m-for-roofing-lead-cartel
https://assets.publishing.service.gov.uk/media/5fa3d4a4d3bf7f03a6550df3/Case_closure_summary.pdf
https://assets.publishing.service.gov.uk/media/5fa3d4a4d3bf7f03a6550df3/Case_closure_summary.pdf
https://www.gov.uk/cma-cases/roofing-materials
https://www.gov.uk/government/case-studies/private-healthcare-provider-fixed-prices-with-consultants
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https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/920538/Addendum_to_OFT1495_FINAL.pdf
https://uk.practicallaw.thomsonreuters.com/8-533-6847?originationContext=document&transitionType=DocumentItem&contextData=%28sc.Default%29&comp=pluk
https://uk.practicallaw.thomsonreuters.com/8-533-6847?originationContext=document&transitionType=DocumentItem&contextData=%28sc.Default%29&comp=pluk
https://uk.practicallaw.thomsonreuters.com/8-533-6847?originationContext=document&transitionType=DocumentItem&contextData=%28sc.Default%29&comp=pluk
https://uk.practicallaw.thomsonreuters.com/8-533-6847?originationContext=document&transitionType=DocumentItem&contextData=%28sc.Default%29&comp=pluk
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of more than 50% to Type B applicants in RPM cases. This addendum applies to 
new leniency applications made on or after 24 September 2020. 

FCA publishes final 
report of market study 
on general insurance 
pricing practices 

On 22 September 2020, the UK Financial Conduct Authority (“FCA”) published the 
final report of its market study on general insurance pricing practices, which was 
conducted under the FCA's powers in the Financial and Services Market Act 2000.  

The FCA found that some firms charge lower prices to new customers and then 
gradually increase the price to customers who renew with them year on year (price 
walking). Many firms adopt "lifetime value pricing" aimed at winning customers 

through introductory discounts and recovering initial losses over time by increasing 
margins. Some firms also use practices that make it more difficult for consumers 
to make more informed decisions and raise barriers to switching, including making 
it difficult for consumers to stop their policy from automatically renewing.  

The FCA found that customers who have been with the same insurance provider 
for five years or more are paying significantly higher premiums. Overall, the FCA 
concluded that the markets are not working well for consumers and that current 

pricing practices distort competition, and result in higher prices and higher 
searching costs.  

The FCA is proposing, and consulting separately, on a package of remedies which 
is intended to stop firms from systematically increasing prices in home and motor 
insurance for loyal customers, as well as helping to ensure that firms in the 
general insurance market focus on providing fair value to all their customers. The 

consultation ends on 25 January 2021.  

Financial 
Services   

Press Release 

Final Report  

Consultation on 

Remedies 

 

CMA decides to impose 
interim measures 
regarding Atlantic Joint 
Business Agreement 

On 17 September 2020, the CMA decided to accept interim measures instead of 
accepting the proposed 10-year binding commitments offered by the International 
Consolidated Airlines Group (“IAG”) the parent company of British Airways) and 
American Airlines (“AA”) to address competition concerns relating to the Atlantic 
Joint Business Agreement (“AJBA”).   

The CMA identified competition concerns on routes between London and five US 
cities. In particular, the CMA is concerned that the AJBA substitutes practical 
cooperation between the parties for the risks of competition. In doing so, it 
changes appreciably the structure of the market concerned through the withdrawal 
of potential competitors, an increase in concentration, and a reduction in the 
number of undertakings supplying the services on certain routes. IAG and AA 

offered measures to try to resolve the CMA's concerns. However, the CMA decided 
to keep its investigation open and has imposed interim measures, effectively 
extending the terms of the 2010 commitments accepted by the Commission for an 

Industrials  

 

Press Release 

Decision to issue 
interim measures 

Appendix: Interim 
measures directions 

Decision not to accept 
commitments  

 

https://www.fca.org.uk/news/press-releases/fca-sets-out-proposals-tackle-concerns-about-general-insurance-pricing
https://www.fca.org.uk/publication/market-studies/ms18-1-3.pdf
https://www.fca.org.uk/publication/consultation/cp20-19.pdf
https://www.fca.org.uk/publication/consultation/cp20-19.pdf
https://www.gov.uk/government/news/cma-acts-to-protect-competition-on-uk-us-airline-routes
https://assets.publishing.service.gov.uk/media/5f621a70e90e072bc1a7533e/AJBA_Decision_to_issue_interim_measures_170920.pdf
https://assets.publishing.service.gov.uk/media/5f621a70e90e072bc1a7533e/AJBA_Decision_to_issue_interim_measures_170920.pdf
https://assets.publishing.service.gov.uk/media/5f6330fae90e075a01d2f4b2/AJBA_Appendix_Interim_measures_directions_170920.pdf
https://assets.publishing.service.gov.uk/media/5f6330fae90e075a01d2f4b2/AJBA_Appendix_Interim_measures_directions_170920.pdf
https://assets.publishing.service.gov.uk/media/5f621e07d3bf7f723ad68c0b/Atlantic_Final_Notice_of_decision_not_to_accept_PCs.pdf
https://assets.publishing.service.gov.uk/media/5f621e07d3bf7f723ad68c0b/Atlantic_Final_Notice_of_decision_not_to_accept_PCs.pdf
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additional three years until March 2024, by which time it is expected that the 
airline sector should be in a more stable position.  

This is the first time that the CMA, since its formation in 2014, has imposed interim 
measures. 

PSR publishes interim 

report on market 
review into the supply 
of card‑acquiring 

services 

On 15 September 2020, the UK Payment Systems Regulator (“PSR”) published its 

interim report on its market review into the supply of card-acquiring services. The 
PSR is examining how competition in the supply of card acquiring services operates 
and has provisionally found that the supply of card acquiring services does not 

work well for small and medium-sized merchants.  

The PSR is proposing several potential remedies to make it easier to search and 
switch for a new provider or better deal, including requiring all contracts for card-
acquiring services to have an end date, providing a prompt for merchants to shop 
around, requiring changes to POS terminal contracts to limit their length, ending 
contracts that auto-renew for successive fixed terms and making it easier to exit 
POS terminal contracts without incurring exit fees and making it easier for 

merchants to research and compare prices and options available to them. 

The PSR requested stakeholder feedback on these provisional findings and 

potential remedies by 8 December 2020.  It intends to publish its final report in 
2021.  

Financial 

Services   

Client Briefing  

Press Release 

Interim Report 

HM Treasury 

announces review of 
UK competition policy 

On 14 September 2020, HM Treasury announced that John Penrose MP has been 

appointed to lead a review of competition policy. He has been asked to deliver, by 
the end of 2020, a short independent report on how the UK’s competition regime 
can evolve to meet the government’s policy aims of promoting a dynamic, 
innovation-driven economy which delivers for consumers and businesses across all 
regions and nations of the UK, within the context of recovery from COVID-19 and 
the end of the Brexit transition period.  

In particular, the report should consider how the UK’s competition regime can 

best: 

– play a central role in meeting the challenges of the post COVID-19 economy 
and in driving the recovery; 

– contribute to the government’s aim of levelling up across all nations and 
regions of the UK; 

– increase consumer trust, including by meeting the 2019 Manifesto 
commitment  to tackle consumer rip offs and bad business practices, and by 

Cross-sector 

 

Press Release 

Terms of Reference 

https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Competition_EU_and_Regulatory/PSR-report-market-review-card-acquiring-services_210920
https://www.psr.org.uk/psr-publications/market-reviews/mr181.7/market-review-into-the-supply-of-card-acquiring-services-interim-report
https://www.psr.org.uk/sites/default/files/media/PDF/PSR%20Card-acquiring%20market%20review%20Interim%20report%20September%202020.pdf
https://www.gov.uk/government/news/john-penrose-mp-to-lead-review-exploring-how-to-bolster-uk-competition-policy
https://www.gov.uk/government/publications/terms-of-reference-for-john-penrose-mp-report-on-competition-policy/terms-of-reference-john-penrose-mp-report-on-competition-policy
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ensuring the competition regime operates in a way which is strong, swift, 
flexible and proportionate; 

– support UK disruptors taking risks on new ideas and challenging incumbents; 
and 

– making best use of data, technology and digital skills which are vital to the 
modern economy. 

CMA publishes updated 
managers guide to 
competition risk  

On 10 September 2020, the CMA published an updated guide to competition law 
risk for managers, directors and their advisors. The guide features case studies, 
examples of best practice and forewords indicating the CMA's updated approach to 
competition infringement detection and enforcement. It also states that the CMA 
will consider director disqualifications in all cases of competition law infringement.  

Cross-sector 

 

Press Release 

Competition Law Risk: 
A Short Guide 

CMA 'Cheating or 
Competing' Campaign 

CMA signs Multilateral 

Mutual Assistance and 
Co-operation 
Framework for 

Competition Authorities 

On 2 September 2020, the CMA announced that, along with the Australian 

Competition and Consumer Commission, the New Zealand Commerce Commission, 
Competition Bureau Canada, the United States Department of Justice and the 
United States Federal Trade Commission, it has signed the Multilateral Mutual 

Assistance and Co-operation Framework for Competition Authorities.  

This new multinational framework includes a memorandum of understanding 
focused on reinforcing and improving existing co-operation and co-ordination on 

investigations, in the context of cartels and other anti-competitive agreements and 
arrangements, unilateral conduct and monopolistic practices, and merger control. 
It also includes a model agreement to support the development of individual 
arrangements among the participants, and which may include the exchange of 
case information and assistance in individual competition investigations, to the 
extent permitted by respective national laws. 

Cross-sector 

 

Press Release 

Memorandum of 
Understanding 

Multilateral Mutual 
Assistance and Co-
operation Framework 
for Competition 

Authorities webpage 

 

CMA nortriptyline 

investigation: director 
disqualification update 

On 2 September 2020, the CMA announced that it secured a competition 

disqualification undertaking by Mr Robin Davies, director of Alissa Healthcare 
Research Limited. The disqualification undertaking is connected to Mr Davies' 
involvement in breaches of Article 101 TFEU and the Chapter I prohibition CA98 in 
relation to the exchange of commercially sensitive information regarding the drug 
nortriptyline. Mr Davies gave a disqualification undertaking not to act as a director 

of any UK company for two years as of 24 November 2020. 

The CMA has also applied to the High Court to seek the disqualification of Mr 
Pritesh Sonpal, a director of Lexon (UK) Limited relating to the same investigation. 

Health and 

Life Sciences   

Undertaking from Mr 

Robin Davies 

CMA Case Page 

 

https://www.gov.uk/government/news/cma-updates-competition-law-risk-guide-for-managers?utm_source=71f2716b-2eae-4d39-9094-55d850bf6af9&utm_medium=email&utm_campaign=govuk-notifications&utm_content=immediate
https://www.gov.uk/government/publications/competition-law-risk-a-short-guide/competition-law-risk-a-short-guide
https://www.gov.uk/government/publications/competition-law-risk-a-short-guide/competition-law-risk-a-short-guide
https://cheatingorcompeting.campaign.gov.uk/
https://cheatingorcompeting.campaign.gov.uk/
https://www.gov.uk/government/news/cma-to-increase-competition-cooperation-with-international-partners
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/914038/MMAC_---_pdf.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/914038/MMAC_---_pdf.pdf
https://www.gov.uk/government/publications/multilateral-mutual-assistance-and-cooperation-framework-between-the-cma-accc-cbc-nzcc-usdoj-and-usftc
https://www.gov.uk/government/publications/multilateral-mutual-assistance-and-cooperation-framework-between-the-cma-accc-cbc-nzcc-usdoj-and-usftc
https://www.gov.uk/government/publications/multilateral-mutual-assistance-and-cooperation-framework-between-the-cma-accc-cbc-nzcc-usdoj-and-usftc
https://www.gov.uk/government/publications/multilateral-mutual-assistance-and-cooperation-framework-between-the-cma-accc-cbc-nzcc-usdoj-and-usftc
https://www.gov.uk/government/publications/multilateral-mutual-assistance-and-cooperation-framework-between-the-cma-accc-cbc-nzcc-usdoj-and-usftc
https://assets.publishing.service.gov.uk/media/5f4e7b28e90e071c70aedcc9/Disqualification_undertaking_.pdf
https://assets.publishing.service.gov.uk/media/5f4e7b28e90e071c70aedcc9/Disqualification_undertaking_.pdf
https://www.gov.uk/cma-cases/suppliers-of-antidepressants-director-disqualification
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National Security and 
Investment Bill  

On 11 November 2020, the National Security and Investment Bill 2019-21 (“FDI 
Bill”) was introduced in the House of Commons. The FDI Bill will establish a new 
statutory regime for government scrutiny of, and intervention in, investments for 

the purposes of protecting national security.  It follows the government's 2017 and 

2018 Green and White Papers on the national security and infrastructure 
investment review.  Please refer to the client briefing and podcast for more 
information.  

The Department for Business, Energy and Industrial Strategy (“BEIS”) also 
published a document setting out draft questions for a National Security and 
Investment notification form. This document provides examples of the types of 

questions that BEIS expects to put into the notification requirements. BEIS 
welcomes feedback on the ease of completing the questions and relevance of the 
questions. 

 

Cross-sector 

 
National Security and 
Investment Bill and 
Explanatory Notes 

Podcast and Client 

Briefing   

Bill Webpage which 
contains a link to 
Draft questions for a 
National Security and 
Investment 

notification form 

Government Response 
to BEIS Consultation 

BEIS Statement of 

Policy Intent 

BEIS Consultation on 

Sectors 

BEIS Factsheet (1) 
and  

Factsheet (2) 

Process Flowchart  

BEIS Press Release 

 

https://publications.parliament.uk/pa/bills/cbill/58-01/0210/20210.pdf
https://publications.parliament.uk/pa/bills/cbill/58-01/0210/20210.pdf
https://publications.parliament.uk/pa/bills/cbill/58-01/0210/en/20210-ENS.pdf
https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Competition/podcast_UK-gov-gets-CFIUS_161120
https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Competition/UK-Government-gets-CFIUS-National-Security-and-Investment-Bill_121120
https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Competition/UK-Government-gets-CFIUS-National-Security-and-Investment-Bill_121120
https://www.gov.uk/government/publications/national-security-and-investment-bill-2020
https://uk.practicallaw.thomsonreuters.com/w-028-4981?originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)
https://uk.practicallaw.thomsonreuters.com/w-028-4981?originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)
https://uk.practicallaw.thomsonreuters.com/w-028-4981?originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)
https://uk.practicallaw.thomsonreuters.com/w-028-4981?originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/934281/nsi-government-response.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/934281/nsi-government-response.pdf
https://www.gov.uk/government/publications/national-security-and-investment-bill-2020/statement-of-policy-intent
https://www.gov.uk/government/publications/national-security-and-investment-bill-2020/statement-of-policy-intent
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/934326/nsi-mandatory-notification-sectors-consultation.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/934326/nsi-mandatory-notification-sectors-consultation.pdf
https://www.gov.uk/government/publications/national-security-and-investment-bill-2020-factsheets/overview-of-the-national-security-and-investment-nsi-bill-factsheet
https://www.gov.uk/government/publications/national-security-and-investment-bill-2020-factsheets/the-national-security-and-investment-nsi-regime-process-for-businesses-factsheet
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/934438/process-flow-chart-for-businesses.pdf
https://www.gov.uk/government/news/new-powers-to-protect-uk-from-malicious-investment-and-strengthen-economic-resilience
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UK Government policy 
papers on the United 
Kingdom Internal 

Market Bill 2020 

Although the UK Internal Market Bill (the “Internal Market Bill”) is still being 
debated and is subject to change, the UK government has launched a suite of 
policy statements explaining how it will work and what its impact will be based on 

the draft Internal Market Bill, including the following: 

Mutual recognition of goods: general principles and relevant requirements 
- this explains the principle of mutual recognition, ie that if a good meets the 
relevant regulatory requirements of the part of the UK in which it is produced or 
imported, it can be sold in any other part of the UK without having to meet 
regulatory requirements there. Relevant regulatory requirements for this purpose 
are those that relate to the good itself (e.g. its characteristics, presentation and 

accompanying documentation). 

Mutual recognition of goods: location of production – this explains how to 
assess where the good is produced for the purpose of the principle of mutual 
recognition. This will be the place where the most significant production step which 
is a regulated step has occurred. 

Non-discrimination of goods: general principles – this explains that the 

Internal Market Bill will prevent discriminatory regulation of the manner of sale of 
goods, eg regulation on the terms of sale or how products are transported or 
stored. 

Goods market access: approach to restrictions and bans – this makes it clear 
that, despite the principles of mutual recognition and non-discrimination, all parts 
of the UK will be able to regulate for pricing and manner of sale policies provided 
the regulations are non-discriminatory and apply equally to all goods from all parts 

of the UK (e.g. minimum alcohol unit pricing and plastic bag charges). 

Goods market access: enforcement – this explains that the UK will use existing 

regulators such as local authority trading standards to give effect to the principle 
of mutual recognition in the UK. 

Goods market access: exclusions – this explains where exceptions to the 
principles of mutual recognition or non-discrimination will apply. 

Services market access – this explains the key principles of mutual recognition 

and non-discrimination in relation to trade in services. Subject to exclusions, a 
service provider authorised in one part of the UK to provide a certain service can 
rely on that authorisation to provide that service in every part of the UK, and 

Cross-sector 

 

UK Internal Market 
Bill 2020: Policy 
Statement 

 

Internal Market Bill 
Tracker  

https://www.gov.uk/government/publications/uk-internal-market-bill-2020-policy-statements
https://www.gov.uk/government/publications/uk-internal-market-bill-2020-policy-statements
https://www.gov.uk/government/publications/uk-internal-market-bill-2020-policy-statements
https://services.parliament.uk/bills/2019-21/unitedkingdominternalmarket.html
https://services.parliament.uk/bills/2019-21/unitedkingdominternalmarket.html
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requirements that discriminate against an incoming service provider from another 

part of the UK will be disapplied. 

Office for the Internal 
Market  

On 17 November 2020, the UK government published policy papers setting out 
details of the purpose, role and governance of the new Office for the Internal 
Market, which is being created under the Internal Market Bill. The Office for the 
Internal Market will sit within the CMA. It is being created as an independent body 

to monitor and support the effective operation of the UK’s internal market and will 

report on the same to the UK Parliament and to each of the devolved legislatures. 

Cross-sector 

 

Purpose and role of 
the Office for the 
Internal Market 

Governance of the 

Office for the Internal 

Market  

Trading in goods 
between Great Britain 
and Northern Ireland 
from 1 January 2021 

The UK government is encouraging businesses to sign up to the Trader Support 
Service which will support them with adapting to the changes to Northern Ireland 
trade that will take effect on 1 January 2021. 

The government has also issued a new policy paper on moving goods under the 
Northern Ireland Protocol which sets out the customs processes that will apply to 

goods moving to and from Northern Ireland. 

HMRC has published a policy paper on accounting for VAT on goods moving 
between Great Britain and Northern Ireland from 1 January 2021. This explains 

that following the end of the Brexit transition period Northern Ireland will remain 
part of the UK’s VAT system, but due to the Northern Ireland Protocol Northern 
Ireland will remain aligned with the EU VAT rules for goods. The paper explains at 

a practical level how HMRC will deal with import VAT due on goods entering 
Northern Ireland from Great Britain and vice versa. 

The European Parliament has approved the text of the Commission proposal for a 
Directive to amend the VAT Directive 2006/112/EC as regards the identification of 
taxable persons in Northern Ireland. This will introduce special identification 
numbers for businesses in Northern Ireland to reflect the fact that Northern Ireland 
will be subject to EU VAT legislation for goods and UK VAT legislation for services. 

It is expected that this Directive will be adopted and implemented as soon as 

possible and in any event before the end of the transition period. 

Cross-sector 

 

Trader Support 
Service 
Moving goods under 
the Northern Ireland 
Protocol 

HMRC Policy Paper 
European Parliament 
Legislative Resolution 

Authorisation for export 
of dual use goods from 
EU to UK 

The Commission adopted a proposal for a Regulation to amend Regulation 
428/2009 by granting a General Export Authorisation which will allow the export of 
certain dual-use items (ie goods, software and technology that can be used for 

both civilian and military applications) from the EU to the UK. 

Cross-sector 

 

Proposal 

 

https://www.gov.uk/government/publications/uk-internal-market-bill-2020-policy-statements/purpose-and-role-of-the-office-for-the-internal-market--2
https://www.gov.uk/government/publications/uk-internal-market-bill-2020-policy-statements/purpose-and-role-of-the-office-for-the-internal-market--2
https://www.gov.uk/government/publications/uk-internal-market-bill-2020-policy-statements/purpose-and-role-of-the-office-for-the-internal-market--2
https://www.gov.uk/government/publications/uk-internal-market-bill-2020-policy-statements/governance-of-the-office-for-the-internal-market
https://www.gov.uk/government/publications/uk-internal-market-bill-2020-policy-statements/governance-of-the-office-for-the-internal-market
https://www.gov.uk/government/publications/uk-internal-market-bill-2020-policy-statements/governance-of-the-office-for-the-internal-market
https://www.tradersupportservice.co.uk/tss
https://www.tradersupportservice.co.uk/tss
https://www.gov.uk/government/publications/moving-goods-under-the-northern-ireland-protocol?utm_source=31627de8-52d0-43b2-95b4-ed168b616fe2&utm_medium=email&utm_campaign=govuk-notifications&utm_content=daily#history
https://www.gov.uk/government/publications/moving-goods-under-the-northern-ireland-protocol?utm_source=31627de8-52d0-43b2-95b4-ed168b616fe2&utm_medium=email&utm_campaign=govuk-notifications&utm_content=daily#history
https://www.gov.uk/government/publications/moving-goods-under-the-northern-ireland-protocol?utm_source=31627de8-52d0-43b2-95b4-ed168b616fe2&utm_medium=email&utm_campaign=govuk-notifications&utm_content=daily#history
https://www.gov.uk/government/publications/accounting-for-vat-on-goods-moving-between-great-britain-and-northern-ireland-from-1-january-2021/accounting-for-vat-on-goods-moving-between-great-britain-and-northern-ireland-from-1-january-2021
https://www.europarl.europa.eu/doceo/document/TA-9-2020-0299_EN.html
https://www.europarl.europa.eu/doceo/document/TA-9-2020-0299_EN.html
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM:2020:692:FIN
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UK Government 
publishes guidance on 
post-Brexit sanctions 
regime 

UK publishes post-
Brexit sanctions 

legislation for 

Afghanistan 

On 19 November 2020, new guidance was published on the post-Brexit legislation 
enacting UK measures similar to the EU Blocking Regulation which will come into 
force when EU law stops applying in the UK on 1 January 2021. The guidance says: 

The legislation is intended to “protect UK persons from the extraterritorial effect” 
of certain laws, currently some of the US sanctions on Iran and Cuba. From 1 
January 2021 the Secretary of State can amend the list of laws. 

The legislation (similarly to the EU Blocking Regulation) states: 

• it will be illegal for “protected persons” (UK nationals, UK residents, UK 
incorporated companies etc) to comply with these US laws; 

• compliance with these US laws is a criminal offence, including compliance 
with a decision or judgement based on or resulting from the legislation; 

• it is a breach of the UK regulations to ask the US authorities for a licence 
because that is “compliance with the said sanctions”, but the Secretary of 
State may authorise a US licence application; 

• it will be illegal for a protected person not to inform the Secretary of State 
for International Trade within 30 days of obtaining information that their 

economic interests (which can mean trading as well as financial interests) 
have been affected by the US laws; 

• Protected persons can recover damages arising from the application of the 
US law; and 

• they can also request an authorisation to comply with the US laws, (in 
accordance with published authorisation criteria) if not doing so would 
cause serious damage to their interests or the interests of the UK.  

The UK has published The Afghanistan (Sanctions) (EU Exit) Regulations 2020, SI 
2020/948 under the Sanctions and Anti-Money Laundering Act 2018, which will 
come into force from 11pm on 31 December 2020.  

Cross-sector 

 

Official Guidance 

Government site 

Freeports 

Freeport bidding 
process open for 
applications 

HM Treasury published its response to a consultation on the UK government's 
proposed freeports policy which proposes to create around ten freeports in the UK. 
The finalised policy and bidding process will be launched "in due course", and the 
UK government recommends that potential bidding coalitions form now so that they 
are ready when the bidding process launches. 

Key points include: 

Cross-sector 

 

 

House of Commons 
Library briefing paper 
on freeports 

Government 
announcement 

News story 

https://www.gov.uk/guidance/protection-of-trading-interests-retained-blocking-regulations-from-1-january-2021
https://www.gov.uk/government/collections/uk-sanctions-on-afghanistan
https://commonslibrary.parliament.uk/research-briefings/cbp-8823/?utm_source=HOC+Library+-+Research+alerts&utm_campaign=dbbcc03006-EMAIL_CAMPAIGN_2020_10_08_08_00&utm_medium=email&utm_term=0_a9da1c9b17-dbbcc03006-103919889&mc_cid=dbbcc03006&mc_eid=d30aa3deec
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– the government will consider approving more than ten freeports if there are 
a large number of high-quality proposals. Areas with any mode of port 
(seaports, airports or rail ports) will be eligible to apply for freeport status. 
At least one freeport will be established in each of Wales, Scotland and 
Northern Ireland;  

– goods entering a freeport customs site will be eligible for duty deferral, duty 

exemption and duty inversion and benefit from simplified declaration 

procedures;  

– time-limited tax incentives will be used to encourage immediate inward 
investment into freeports, including in relation to business rates, capital 
allowances, SDLT on commercial land and property transactions, and 

employer national insurance contributions. However, specific R&D incentives 
will not be offered; 

– the government will expand existing permitted development rights for 
seaports to align with similar rights for airports; 

– seed capital will be provided from the government to address infrastructure 

constraints relevant to freeports and their surrounding area; and 

– freeports will have to adhere to the OECD Code of Conduct for Clean Free 
Trade Zones  

The UK government has opened the bidding process for applications to establish 
freeports. It is intended that there will be at least 10 UK freeports which will benefit 

from tax reliefs, simplified customs procedures and wider government support. A 
business will be able to import goods into a freeport without paying tariffs, process 
them into a final good, then either pay a tariff on goods sold into the domestic 
market or export the final goods without paying UK tariffs. 

UK and Japan sign 
trade deal 

On 23 October 2020, the UK government announced that it has signed the UK-
Japan Comprehensive Economic Partnership Agreement. According to the UK 

government, this new deal “goes beyond” the existing EU-Japan Economic 
Partnership Agreement and is viewed as a stepping stone towards the UK joining 
the Trans-Pacific Partnership which has 11 members. The UK-Japan deal covers 
both goods and services and comes into force on 1 January 2021. 

The UK government has also signed continuity trade agreements with Ukraine and 
Cote d’Ivoire. 

Cross-sector 

 

UK Government 
landing page for UK 

Japan trade deal 

Treaty 

Press Release - 
Ukraine 
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https://www.gov.uk/government/publications/ukjapan-agreement-for-a-comprehensive-economic-partnership-cs-japan-no12020
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UK Government 
guidance on placing 
manufactured goods on 
the market 

The UK government published guidance on placing manufactured goods on the 
market in Great Britain from 1 January 2021. CE marking is being replaced by the 
UKCA mark, but for certain products the CE marking will be accepted in the UK 
until 1 January 2022 (so long as the EU and UK requirements do not diverge 
during this period). From 1 January 2021 authorised representatives and 
responsible persons based in the EU will no longer be recognised in Great Britain. 
Organisations that will be classified as an importer from 1 January 2021 will be 

subject to additional obligations. 

The UK government also published guidance on placing manufactured goods on the 
EU market from 1 January 2021. Non-harmonised goods must meet the 
requirements of the first EU or EEA country in which they are placed on the 
market. Any mandatory conformity assessment will have to be carried out by an 
EU-recognised conformity assessment body. Organisations may need to appoint an 
EU-recognised notified body (an organisation that assesses the conformity of 

products before they are placed on the market) and/or authorised representative 
or responsible person (these persons carry out certain tasks related to product 
safety). 
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