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Our international Competition, EU and Trade team provides you with a 
compilation of recent key antitrust, trade and foreign investment 

regulatory and legal developments from the last quarter. 

This edition covers updates for the three months up to February 2021 and is full of newsworthy 

items from some of our international colleagues. There have been a number of developments on 
two key policy areas for competition authorities, namely, the digital economy and 
sustainability.  

Both the UK and the EU have published draft proposals to ensure that competition law is fit for 
the digital economy. In December 2020, the European Commission published its proposal for a 
“Digital Markets Act” which, if implemented, will introduce new ex-ante regulation for large 
companies who control at least one “core platform service” such as a search engine or a social 
networking service. Also in December, the Digital Markets Taskforce in the UK published its 

advice to the UK government on the design and implementation of a new competition regime for 
digital markets. This also introduces a new rule book but, unlike that proposed in the EU, it 
would be tailored for digital companies found to have “Strategic Market Status”. Interestingly, 
the UK is also proposing to introduce a new mandatory merger notification system for certain 
transactions in digital markets. To date, the UK has always operated a voluntary merger control 
regime.  

On sustainability, both the UK and Dutch competition authorities have issued guidance to assist 
businesses to achieve their sustainability objectives whilst maintaining compliance with 
competition law. The European Commission is also considering how competition policy can 

support green initiatives and, in January 2021, it published responses to its consultation on this 
subject.  

Finally, on 1 January 2021, the UK-EU Trade and Cooperation Agreement came into force 

resulting in a number of changes for businesses whose supply chains cross the UK-EU border. 
Our Brexit resources can be found on our Brexit Hub here.  

Please note that the information contained in this Bulletin is for guidance only and should not be 
regarded as a substitute for research or taking legal advice.  

We hope that you enjoy reading this edition. 
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China issues legislation to 
block unjustified extra-

territorial application of 
foreign legislation and 
measures 

On 9 January 2021, the Ministry of Commerce 
("MOFCOM") of the People’s Republic of China ("PRC") 

issued “Rules on Counteracting Unjustified Extra-territorial 
Application of Foreign Legislation and Other Measures” (the 
“Blocking Rules”), which are effective immediately. The 
Blocking Rules will serve as countermeasures to US and 
other extra-territorial sanctions and export control 
restrictions impacting business with Chinese companies and 

individuals. 

The Blocking Rules target non-Chinese legislation and other 
measures whose extra-territorial application has the effect 

of prohibiting or restricting PRC Persons from “engaging in 
normal economic, trade and related activities with a third 
State (or region) or its citizens, legal persons or other 
organisations” in violation of “international law and basic 
principles of international relations” (“Targeted Extra-
territorial Measures”). 

PRC Persons (including, but not limited to, Chinese-
organised subsidiaries of non-Chinese parent companies) 

must file a report with MOFCOM within 30 days detailing 

any Targeted Extra-territorial Measure that prohibits or 
restricts its ability to engage in “normal economic, trade or 
other activities” with a third country entity or individual. 
The information will be kept confidential upon the reporter’s 
request. Failure to file a required report may result in 
penalties depending on the circumstances. 

Cross-sector 

 

Press release 
Link 

http://english.mofcom.gov.cn/article/policyrelease/announcement/202101/20210103029708.shtml
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Antitrust 

Development Summary Sector Impact Links  

ECJ preliminary reference 
ruling from Slovak court 
on application of ne bis in 
idem principle 

On 25 February 2021, the European Court of Justice 
("ECJ") handed down its preliminary ruling on a reference 
from the Supreme Court of the Slovak Republic on the 
application of the "ne bis in idem" principle in competition 
law proceedings by a national competition authority 

("NCA"). 

The ECJ found that Article 11(6) of Regulation 1/2003 must 

be interpreted as meaning that NCAs are relieved of their 
competence to apply Articles 101 and 102 of the Treaty on 
the Functioning of the European Union ("TFEU") in the case 
where the European Commission ("Commission") initiates 
proceedings for the purposes of adopting a decision finding 
an infringement of those provisions in so far as that formal 

act relates to the same alleged infringements, committed 
by the same undertaking(s) on the same product market(s) 
and the same geographical market(s) during the same 
period(s) as those concerned by the proceeding(s) 
previously brought by those authorities. 

Furthermore, the principle ne bis in idem applies to 
competition law infringements and precludes an 
undertaking from being found liable or proceedings from 
being brought against it afresh on the grounds of anti-

competitive conduct for which it has been penalised or 
declared not liable by an earlier decision that can no longer 
be challenged. 

Cross-sector 

 

Judgment (Case C-
857/19) 
Link 

European Commission 
launches eConfidentiality 

On 25 February 2021, the Commission launched its 
eConfidentiality online IT tool to host and orchestrate 

Cross-sector 

 

Press Release 
Link 

http://curia.europa.eu/juris/document/document.jsf?text=&amp;docid=238166&amp;pageIndex=0&amp;doclang=EN&amp;mode=req&amp;dir=&amp;occ=first&amp;part=1&amp;cid=1472916
https://ec.europa.eu/competition/antitrust/econfidentiality.html
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online tool for 
confidentiality negotiations 
in antitrust and cartel 
proceedings 

confidentiality negotiations in antitrust and cartel 
proceedings. Parties can use eConfidentiality to claim 
confidentiality on documents when DG COMP intends to 
give access to the file or publish a decision. The 
Commission states that eConfidentiality automates and 

streamlines the process in a secure workspace; provides a 
comprehensive list of documents on which to claim 
confidentiality; and gives a clear overview of the status of 

the negotiations. Use of the eConfidentiality system is 
voluntary, but recommended by the Commission. 

Online Tutorials 
Link 

Commission consults on 
revision of State aid 
Communication on 
important projects of 
common European interest 

On 23 February 2021, the Commission published a 
consultation on its revision of the Communication on 
important projects of common European interest ("IPCEI 
Communication"). The IPCEI Communication was due to 
expire on 31 December 2020 but its application was 

extended by one year to allow time for a "fitness check" 
review and revision, the results of which were on 30 
October 2020. The Commission found that the IPCEI 
Communication was overall fit for purpose, but considered 

that updates may be necessary to ensure that the rules are 
operational and fully fit to respond to current and future 
challenges, and new Commission priorities. The 

Commission is consulting on a revised draft IPCEI 
Communication until 20 April 2021. 

Cross-sector 

 

Draft IPCEI 
Communication 
Link 

Explanatory note 
Link 

Consultation webpage 
Link 

Commission finds no 
infringement of standstill 
obligation by Veolia in two-
stage acquisition of Suez 

On 17 February 2021, the Commission published a decision 
rejecting a request by Suez SA ("Suez") to declare that, by 
acquiring a minority and non-controlling interest of 29.9% 
in the capital of Suez, Environnement SA ("Veolia") 
infringed the standstill obligation contained in Article 7(1) 

of the EU Merger Regulation ("EUMR"). 

On 30 August 2020, Veolia announced its intention to take 
sole control of Suez. This was to be carried out in two 
stages: 

− acquisition of a non-controlling minority stake of 
29.9% in Suez from Engie SA, which was completed 
on 6 October 2020; and 

Cross-sector 

 

Decision 
Link 

  

https://ec.europa.eu/competition/consultations/2021_ipcei/background_note_en.pdf
https://ec.europa.eu/competition/consultations/2021_ipcei/draft_communication_en.pdf
https://ec.europa.eu/competition/consultations/2021_ipcei/background_note_en.pdf
https://ec.europa.eu/competition/consultations/2021_ipcei/index_en.html
https://ec.europa.eu/competition/elojade/isef/case_details.cfm?proc_code=2_M_9969
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− the launch of a public bid offer for to the remaining 
Suez shares 

The Commission confirmed that the two-stage transaction 
constitutes a single concentration and that each stage of it 
benefits from the derogation from the standstill obligation 
under Article 7(2) EUMR. This applies to situations in which 
control is acquired from several sellers both within the 

framework of a series of securities transactions and that of 
a public bid. 

General Court rejects 
Ryanair challenges to 
Swedish and French aid 
schemes to support 
airlines during the 
pandemic 

On 17 February 2021, the General Court handed down 
judgments on appeals by Ryanair to challenge two 
Commission State aid decisions on the grant of State aid to 
support airlines relating to the COVID-19 pandemic. 

The Commission had approved a Swedish scheme granting 
loan guarantees to airlines and a French scheme granting 
support in the form of loan guarantees to certain airlines. 
In each case, only airlines which held a licence granted by 
respectively the Swedish or French authorities (and so had 

their principal place of business in those Member States) 

were eligible for State support. 

The Swedish scheme was approved under Article 107(3)(b) 
TFEU and the conditions of the Temporary Framework on 

State aid to support the economy during the pandemic, on 
the basis that it was necessary, appropriate and 
proportionate to remedy a serious disturbance in the 
economy of a Member State. The French scheme was 
approved under Article 107(2)(b) TFEU on the basis that it 
would compensate for damages directly linked to an 

exceptional occurrence (the COVID-19 outbreak and the 

restrictive measures taken by France to contain it). 

The General Court found that limitation of the grant of aid 
only to airlines based in Sweden/ France was appropriate 
and proportionate, and that the conditions of the schemes 
did not go beyond what was necessary to achieve their 
objectives. The objectives of the schemes were in line with 
either Article 107(3)(b) or Article 107(2)(b). 

In respect of the Swedish scheme, the General Court also 
confirmed that, in approving a measure under Article 

Cross-sector 

Industrials  

Judgment (Case T-
238/20) 
Link 

Judgment (Case T-

259/20) 
Link 

http://curia.europa.eu/juris/document/document.jsf?text=&amp;docid=237881&amp;pageIndex=0&amp;doclang=EN&amp;mode=req&amp;dir=&amp;occ=first&amp;part=1&amp;cid=5222511
http://curia.europa.eu/juris/document/document.jsf?text=&amp;docid=237882&amp;pageIndex=0&amp;doclang=EN&amp;mode=req&amp;dir=&amp;occ=first&amp;part=1&amp;cid=270245
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107(3)(b), the Commission does not need to balance the 
benefits of the aid scheme against its adverse effects on 
trade and competition. In the French case, the General 
Court held that the Commission had not erred in its 
appraisal of the proportionality of the aid to the damage 

caused by the COVID-19 crisis. In each case, the General 
Court found that the Commission had provided adequate 
reasons for its decision. 

EDPS publishes opinions 
on Digital Services Act and 
Digital Markets Act 

On 10 February 2021, the European Data Protection 
Supervisor ("EDPS") published opinions on the proposed 
Digital Markets Act. The EDPS is supportive of the 
Commission's strategy to use this proposal to promote fair 
and open digital markets, and the fair processing of 
personal data by regulating large online platforms acting as 
gatekeepers. To assist the Commission in succeeding with 

its objectives, the EDPS emphasised the value of 
establishing a clear legal basis and structure for closer 
cooperation between the relevant oversight authorities, 
including data protection authorities, consumer protection 

authorities and competition authorities. 

Cross-sector 

TMT  

Press release 
Link 

Opinion 
Link 

Commission working paper 
on distributors that also 
act as agents for certain 
products for the same 
supplier 

On 5 February 2021, the Commission published a working 
paper setting out the Commission's preliminary views on 
the applicability of Article 101 TFEU to situations where 
distributors also act as agents for certain products for the 
same supplier. Its purpose is to provide greater clarity on 

the application of EU competition law to "dual-role" agents 
following feedback that the Vertical Agreements Block 
Exemption Regulation ("VBER") and Guidelines are not 
sufficiently clear on this issue. In particular, the working 

paper notes that defining market-specific investments (and 
who bears the risk of these) is of particular relevance, and 
provides further guidance on this. 

The working paper was prepared in the context of the 
Commission's ongoing review of the VBER and Guidelines, 

and is without prejudice to any changes that could arise 
from that review. 

Cross-sector 

 

Working paper 
Link 

https://edps.europa.eu/press-publications/press-news/press-releases/2021/edps-opinions-digital-services-act-and-digital_en
https://edps.europa.eu/system/files/2021-02/21-02-10-opinion_on_digital_markets_act_en.pdf
https://ec.europa.eu/competition/consultations/2018_vber/working_paper_on_dual_role_agents.pdf
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Commission adopts fifth 
amendment to Temporary 
Framework to support the 
economy – State aid  

On 28 January 2021, the Commission extended the 
Temporary Framework for State aid measures to support 
the economy in the context of COVID-19 until 31 December 
2021. It also expanded the scope of the Temporary 
Framework by: 

− increasing the ceilings for limited amounts of aid 
granted and for measures contributing to the fixed 

costs of companies that are not covered by their 

revenues, and 

− enabling Member States to convert (until 31 

December 2022) aid granted in the form of repayable 
instruments (such as loans) into direct grants 

The Commission has also extended the temporary removal 

of all countries from the list of "marketable risk" countries 
under the 2012 short-term export-credit insurance 
Communication until 31 December 2021. 

Cross-sector 

 

Press Release 
Link 

ECJ confirms information 

request decision in 
Qualcomm predatory 
pricing investigation as 
necessary and 
proportionate 

On 28 January 2021, the ECJ handed down a judgment on 

the appeal by Qualcomm against a General Court judgment 
that dismissed Qualcomm's action challenging a 
Commission decision requesting information in the context 
of the investigation into Qualcomm's alleged predatory 
pricing. 

The Commission issued a statement of objections to 
Qualcomm in December 2015. Following Qualcomm's 
responses to this and the oral hearing, the Commission 

issued a decision under Article 18 of Regulation 1/2003 
requesting further information from Qualcomm.  

On appeal, the ECJ dismissed all of Qualcomm's arguments 

and confirmed the General Court's conclusions that the 
Commission's information request was both necessary and 
proportionate. The ECJ held that the Commission was 
entitled to seek necessary information to continue with its 
fact-finding after the adoption of the statement of 
objections, and to seek to clarify the evidence and 

arguments put forward by an undertaking in response to 
the statement of objections. 

Cross-sector 

 

Judgment (C-466/19) 

Link 

https://ec.europa.eu/commission/presscorner/detail/en/ip_21_261
http://curia.europa.eu/juris/document/document.jsf?text=&amp;docid=237087&amp;pageIndex=0&amp;doclang=EN&amp;mode=req&amp;dir=&amp;occ=first&amp;part=1&amp;cid=1806436
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ECJ dismisses Goldman 
Sachs appeal against 
parent liability for power 
cables cartel 

On 27 January 2021, the ECJ dismissed Goldman Sachs’s 
appeal against a General Court judgment that upheld the 
Commission's decision finding it liable for Prysmian's 
participation in the power cables cartel. 

The ECJ held that Goldman Sachs was liable for Prysmian's 
participation in the cartel on the basis of the exercise of 
decisive influence, as parent company, over Prysmian. This 

covered a period prior to an initial public offering (“IPO”). 

Over that period, Goldman Sachs had controlled 100% of 
the voting rights in Prysmian. The ECJ confirmed that 
where a parent company holds all the voting rights 
associated with its subsidiary’s shares, the Commission is 
entitled to rely on a presumption that the parent company 
actually exercises decisive influence over its subsidiary’s 
market conduct. This is because, like a parent company 

holding all or virtually all the capital of its subsidiary, it is 
able to exercise decisive influence over the conduct of the 
subsidiary. 

In addition, the ECJ dismissed Goldman Sachs' arguments 
in relation to the General Court's assessment of its actual 
exercise of decisive influence, finding them to be either 
inadmissible or unfounded. 

Cross-sector 

 

Judgment (Case C 595/18 
P) 
Link 

Commission consultation 
on revision of the 
Communication on the 
enforcement of State aid 
rules by national courts 

On 22 January 2021, the Commission issued a consultation 
on a draft revised version of the Communication on the 
enforcement of State aid rules by national courts which 
dates from 2009. The revised version has been updated to 
reflect EU case law and the Commission’s State aid 

modernisation agenda. The Commission invites comments 
on the draft of a revised Communication by 16 April 2021. 

Cross-sector 

 

Draft Communication 
Link 

ECJ dismisses 
Commission's appeal and 
orders it to pay damages 
to Printeos for interest on 
repaid fine 

In 2014, the Commission fined Printeos EUR 4,729,000 for 
its participation in the paper envelopes cartel. Printeos 
appealed and the General Court upheld the appeal, 
concluding that the Commission's decision was vitiated by 
failure to state adequate reasons. 

Despite its appeal, Printeos had paid its fine on a 
provisional basis. Following the annulment of the cartel 
decision, the Commission repaid the fine but refused a 

Cross-sector 

 

Judgment (Case C-
301/19) 
Link 

http://curia.europa.eu/juris/document/document.jsf?text=&amp;docid=237046&amp;pageIndex=0&amp;doclang=en&amp;mode=req&amp;dir=&amp;occ=first&amp;part=1&amp;cid=1685469
https://ec.europa.eu/competition/consultations/2021_sa_enforcement_notice/enforcement_notice_en.pdf
http://curia.europa.eu/juris/document/document.jsf?text=&amp;docid=236683&amp;pageIndex=0&amp;doclang=EN&amp;mode=req&amp;dir=&amp;occ=first&amp;part=1&amp;cid=700945
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request for interest on the amount that had been held by 
the Commission. Printeos brought an action for damages 
seeking financial compensation in the amount of the 
interest that the Commission ought to have paid Printeos 
when repaying to it the principal amount of the fine. The 

General Court held that the Commission should pay default 
interest from the date of its judgment until payment by the 
Commission. 

On 21 January 2021, the ECJ dismissed the Commission's 
appeal. It held that the General Court had been correct to 
find that, where the EU courts annul a Commission decision 
involving payment of a fine, the payment of default interest 
is a measure that gives effect to the annulling judgment, 
for the purposes of Article 266(1) TFEU. This interest is 

designed to compensate at a standard rate for the loss of 
enjoyment of the monies owed and to encourage the 
Commission to comply with the judgment as soon as 
possible. 

Unlike the General Court, the ECJ held that the interest 

should be applied from the date on which Printeos had 
brought its action for damages before the General Court 
and not from the date of the General Court’s judgment. 

Commission publishes 
responses to call for 
contributions on how 
competition policy can 

support the Green Deal  

On 20 January 2021, the Commission published responses 
to its October 2020 call for contributions on how 
competition policy can further support the objectives of the 
European Green Deal. 

Cross-sector 

 

Webpage 
Link 

Commission fines 

distributor and publishers 

of PC video games for geo-
blocking practices 

On 20 January 2021, the Commission announced that it 

had fined the owner of a video game distribution platform 

and five video game publishers for breaching Article 101(1) 
TFEU by preventing consumers from purchasing video 
games cross-border from other Member States. 

The Commission found that the companies had entered into 
bilateral agreements or concerted practices to use geo-
blocked activation keys to prevent the activation of certain 
of these publishers' video games outside some Member 
States, in response to unsolicited consumer requests 
(passive sales). In addition, four of the publishers, 

Consumer 

 

Press Release 

Link 

https://ec.europa.eu/competition/information/green_deal/index_en.html
https://ec.europa.eu/commission/presscorner/detail/en/ip_21_170
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bilaterally, entered into licensing and distribution 
agreements with some of their respective distributors in the 
EEA (other than the distributor subject to the proceedings), 
containing clauses which restricted cross-border (passive) 
sales of the affected video games within the EEA. 

The Commission concluded that these geo-blocking 
practices partitioned the EEA market and denied European 

consumers the ability to shop around between Member 
States to find the most suitable offer. 

The publishers co-operated with the Commission by 
providing evidence of added value to the investigation, and 
by expressly acknowledging the facts and the infringements 
of EU antitrust rules and received reductions of fines of 
10% or 15%. The distributor chose not to co-operate and 
the Commission adopted a prohibition decision imposing a 
fine of EUR 1,624,000. 

Commission report on 
modelling the 

macroeconomic impact of 

competition policy 

On 18 January 2021, the Commission published a report on 
modelling the macroeconomic impact of its competition 

policy interventions over the period 2012-2019. The study 

concluded that: 

− the annual number of cartel prohibitions and merger 
interventions is relatively stable but the total size of 

markets affected by such interventions varies. 
However, the overwhelming majority of Commission 
interventions concern smaller markets (with a median 
market size of around EUR 0.5-0.6 billion) 

− each intervention resulted in a reduction in prices for 
customers of the different products concerned and an 
increase in competition as reflected in a decline of 

mark-ups 

− the Commission’s merger and cartel interventions 
resulted in an increase in real GDP of 0.3% after five 
years, reaching 0.5% in the long run; and 

− if duration is taken into account, competition policy 
enforcement lowers price levels by around 0.5% on 

average over the period 2012-2019, with particularly 

Cross-sector 

 

Report 
Link 

https://ec.europa.eu/competition/publications/reports/kd0421012enn.pdf
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large price reductions in the motor vehicles, water 
transport and telecoms sectors 

ECJ ruling on when an 
Article 101 bid-rigging 
infringement in public 
procurement case ends 

On 14 January 2021, the ECJ handed down its judgment on 
a reference for a preliminary ruling from a Finnish Court on 
how to determine the point in time at which an alleged 
single and continuous infringement of Article 101(1) TFEU, 
involving bid-rigging, had ended. 

The ECJ ruled that this period ended at the date of the 
signature of the contract between the undertaking and the 
contracting authority, where that contract was concluded 

on the basis of the collusive tender that the undertaking 
had submitted. It is for the referring court to verify the 
date on which the essential characteristics of the contract 
in question, and in particular the overall price to be paid in 
return for the works, were definitively determined. 

Cross-sector 

 

Judgment (Case C-
450/19) 
Link 

ECJ ruling on the rules 
applicable to grounds for 

exclusion from works 
contract and direct effect 
of those rules 

In May 2016, the Flemish Administration published a notice 
of a public call for tenders for a works contract concerning 

the remodelling of a motorway. The contracting authority 
excluded a tenderer because it had previously committed 
an act of grave professional misconduct. The tenderer 

challenged this decision on the grounds that it should have 
been allowed to demonstrate its reliability in accordance 
with Article 57(6) of Directive 2014/24. 

A Belgian Court asked the ECJ whether Article 57 of 
Directive 2014/24 should be interpreted as precluding an 
application whereby the economic operator is required to 
provide evidence on its own initiative of the measures that 
it has taken to demonstrate its reliability and whether this 

Article has direct effect. 

On 14 January 2021, the ECJ ruled that Article 57(6) of 
Directive 2014/24 must be interpreted as meaning that it 
precludes a practice under which an economic operator is 

required to provide spontaneously, when submitting its 
request to participate or its tender, proof of the corrective 
measures taken to demonstrate its reliability despite the 
existence of a reason for optional exclusion referred to in 
Article 57 (4) of that directive, provided that such an 
obligation does not result from the applicable national 

Cross-sector 

 

Judgment (Case C-
387/19) 

Link 

http://curia.europa.eu/juris/document/document.jsf?text=&amp;docid=236423&amp;pageIndex=0&amp;doclang=EN&amp;mode=req&amp;dir=&amp;occ=first&amp;part=1&amp;cid=22688043
http://curia.europa.eu/juris/document/document.jsf?docid=231209&amp;mode=lst&amp;pageIndex=1&amp;dir=&amp;occ=first&amp;part=1&amp;text=&amp;doclang=EN&amp;cid=22716555
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regulations or from market documents. On the other hand, 
Article 57(6) does not preclude such an obligation when it 
is clearly laid down in national legislation. The ECJ also 
found that Article 57(6) was directly effective, this being 
relevant because the Belgian Law of 17 June 2016 aimed at 

transposing Directive 2014/24 only entered into force on 30 
June 2017 (it was meant to be implemented by 18 April 
2016) and the contract in the main proceedings fell within 

this gap. 

Commission seeks 
feedback on inception 
impact assessment on 
scope of application of EU 
competition rules to 
collective bargaining 

agreements for self-
employed 

On 6 January 2021, the Commission published an inception 
impact assessment on the scope of application of the EU 
competition rules to collective bargaining agreements for 
the self-employed. 

Collective bargaining between employees and employers is 
outside the scope of EU competition law. However, the self-
employed are considered to be “undertakings” under EU 
law and an agreement between them risks being in breach 

of Article 101 TFEU. The Commission wants to ensure that 

the EU competition rules do not stand in the way of 
collective bargaining for those who need it. 

The inception impact assessment sets out initial options for 
an initiative (either a regulation or a Commission 
communication) to clarify that, provided that certain 
conditions are met, working conditions can be improved 
through collective agreements not only for employees but 
also for those self-employed who need protection, in line 

with EU competition rules. In particular, the Commission 
sets out options for the scope of application of such an 
initiative. 

The Commission invites feedback on the inception impact 
assessment by 3 February 2021. It aims to consult further 
on these proposals in the second quarter of 2021. 

Cross-sector 

 

Press Release 
Link 

Roadmap (with link to 
Inception impact 
assessment) 
Link 

Commission consults on 
revision of vertical 
agreements block 
exemption Regulation and 
guidelines 

On 18 December 2020, the Commission launched a 
consultation to seek views on the revision of the VBER, 
which will expire on 31 May 2022, and its accompanying 
guidelines. 

Cross-sector 

 

Consultation page - 
Revision of the VBER 
Link 

https://ec.europa.eu/commission/presscorner/detail/en/mex_21_23
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12483-Collective-bargaining-agreements-for-self-employed-scope-of-application-EU-competition-rules
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12636-Revision-of-the-Vertical-Block-Exemption-Regulation/public-consultation
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The Commission is inviting stakeholders to respond to an 
online questionnaire by 26 March 2021 which seeks views 
on the options set out in the inception impact assessment, 
in particular in relation to dual distribution, active sales 
restrictions, indirect restrictions on online sales and parity 

obligations. It also asks views on issues relating to resale 
price maintenance and non-compete obligations, as well as 
on sustainability agreements, and the impact of the COVID-

19 crisis on supply and distribution arrangements. 

The Commission intends to publish a draft of the revised 
rules during the course of 2021. 

Commission publishes 
roadmaps on review of 
State aid rules on risk 
finance for SMEs and for 
R&D and innovation 

Following the publication of the Commission’s “fitness 
check” evaluation of regulations and guidelines on 30 
October 2020, the Commission has proposed changes to 
certain State aid guidelines. 

On 17 December 2020, the Commission published a 
roadmap for the review of the Guidelines on State aid to 
promote risk finance investments (“Risk Finance 

Guidelines”). 

On 15 December 2020, the Commission published a 
roadmap for the review of the Framework for State aid for 
research and development and innovation (“RDI”). The 

Commission wants to simplify and clarify the RDI 
Framework rules, with the aim of improving legal certainty 
and making it easier for Member States to implement RDI 
measures in transformative digital, health and carbon 
neutral clean technologies, thereby facilitating the green 
and digital transition while limiting possible competition 

distortions to the minimum in line with Article 107(3)(c) 

TFEU. 

The Commission plans to issue consultations on revised 
drafts of the Risk Finance Guidelines and the RDI 
Framework in Q1/2021. 

Cross-sector 

 

Roadmap (Risk Finance 
Guidelines) 
Link 

Roadmap (RDI 
Framework) 
Link 

Commission conditionally 
approves acquisition of 
Fitbit by Google at Phase 
II 

On 17 December 2020, the Commission announced that it 
has decided to conditionally approval the proposed 
acquisition of Fitbit by Google, following its Phase II 
investigation. 

Cross-sector 

 

Press Release 
Link 

https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12783-State-aid-rules-on-risk-finance-for-SMEs
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12777-State-aid-rules-for-Research-Development-and-Innovation-?cookies=disabled
https://ec.europa.eu/commission/presscorner/detail/en/ip_20_2484
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The Commission found competition concerns in relation to 
the impact of the transaction in several markets, including 
the digital advertising market, access to Web Application 
Programming Interface (“API”) in digital healthcare 
markets, and market for wrist-worn wearable devices. 

The Commission was concerned that by increasing the 
already vast amount of data Google could use for ad 

personalisation, it would be more difficult for rivals to 
match its online search advertising, online display 
advertising, and entire "ad tech" ecosystem services. This 
would raise barriers to entry and expansion for 
competitors, to the detriment of advertisers. The 
Commission was also concerned that Google may restrict 
competitors' access to the Fitbit API and degrade other 

manufacturers' wrist-worn wearable devices interoperability 
with Android smartphones. 

To address these concerns, Google committed to:  

− not use Google Ads for the health and wellness data 

collected from wrist-worn wearable devices and other 
Fitbit devices of users in the EEA; and 

− maintain technical separation of the relevant Fitbit's 
user data, ensure EEA users will have an effective 
choice to grant or deny the use of health and wellness 
data stored in their Google or Fitbit accounts, and 
commit to maintain access and interoperability for 
Web and Android API 

The Commission cleared the transaction subject to full 
compliance with the conditions. 

General Court dismisses 
majority of ISU appeal 
relating to Commission 
infringement decision 
against speed skating 

eligibility rules 

On 16 December 2020, the General Court handed down its 
judgment on an appeal by the International Skating Union 
(“ISU”) against the Commission decision finding that the 
ISU had infringed Article 101(1) TFEU due to the nature of 
its speed skating competition eligibility rules. The 

Commission found the ISU eligibility rules restricted the 
commercial freedom of athletes, who were prevented from 
participating in independent skating events, and prevented 
independent organisers from putting together their own 

Cross-sector 

 

Judgment (Case T-93/18) 
Link 

https://uk.westlaw.com/Document/I4D4F85ED24A641F0AAB89473166A47D2/View/FullText.html
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speed skating competitions because they are unable to 
attract top athletes. 

The General Court dismissed the majority of the appeal, 
finding that the Commission: 

− did not need to consider if the pre-authorisation 
system inherently pursued legitimate objectives as it 
was sufficient to show that the pre-authorisation 

system was not proportionate to any objectives 
pursued 

− was correct in finding the ISU's objective was the 
protection of its economic interests, and that the 
question of whether the Commission had jurisdiction 

over ISU's decision on the Dubai Grand Prix was not 
determinative 

The General Court held, however, that the Commission was 
not correct in finding the ISU arbitration system 'reinforced' 
the infringement. The Commission did not impose a fine 
and did not set out how the arbitration system qualified as 

an aggravating factor under its guidelines. Therefore, the 
General Court dismissed the majority of the appeal, but 

annulled the decision in so far as it related to the ISU 
arbitration rules. 

General Court dismisses 
Fakro's appeal against 

Commission decision 
rejecting its complaint 
alleging that Velux 
infringed Article 102 TFEU 

On 16 December 2020, the General Court handed down a 
judgment dismissing an appeal by Polish company FAKRO 

Sp. z o.o. (“Fakro”) against a Commission decision to 
reject its complaint that the conduct of a competitor, VKR 
(the parent of Velux A/S), in the market for roof windows 
and flashings amounts to an abuse of a dominant position 
under Article 102 TFEU. 

The General Court dismissed the appeal as unfounded in its 
entirety. It held that: 

− even if the overall duration of 71 months for the 
administrative procedure was particularly long, it was 
explained by the specific circumstances of the case 
(volume of complaints, the number and degree of 

complexity of the alleged anti-competitive practices 
and by the behaviour of the applicant) 

Cross-sector 

 

Judgment (Case T-
515/18) 

Link 

http://curia.europa.eu/juris/document/document.jsf;jsessionid=D8C47A8D105CC958F34BDB2F2C1007AC?text=&amp;docid=235682&amp;pageIndex=0&amp;doclang=FR&amp;mode=lst&amp;dir=&amp;occ=first&amp;part=1&amp;cid=2185992
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− the Commission's refusal to grant the applicant access 
to the file of the investigation initiated ex officio in July 
2013 (two and a half years before the communication 
of the provisional assessment) did not constitute a 
violation of Fakro's procedural rights; and 

− the Commission made no manifest errors of 
assessment as regards discrimination, selectivity, 

exclusivity linked to the investment discounts and the 
Commission was justified in finding that a detailed and 
comparative analysis of numerous factors would have 
been required in order to determine the existence or 
not of an infringement, which would require 
considerable resources and be disproportionate to the 
low probability of finding an infringement 

Commission publishes 
Digital Markets Act and 
Digital Services Act 

On 15 December 2020, the Commission published the 
Digital Markets Act, a proposal for a regulation to ensure 
contestable and fair markets in the digital sector. It would 

be applicable only to large companies that will be identified 

as “gatekeepers” and who control at least one “core 
platform service” (e.g. search engines, social networking 
services, certain messaging services, operating systems 
and online intermediation services). A provider would be 
designated as a gatekeeper where they are of a size that 
impacts the single market, control an important gateway 

for business users towards final consumers, and have an 
(expected) entrenched and durable position. These 
requirements would be presumed to be satisfied if certain 
thresholds are met. 

Gatekeepers would be subject to certain obligations relating 

to the conduct of its activities. It would need to proactively 
implement certain behaviour (such as allowing inter-
operability and providing access to information and data), 
and would have to refrain from engaging in unfair 

behaviour (e.g. using data collect from businesses hosted 
by the gatekeeper when competing against them and 
restricting access to services ). 

The proposed Digital Markets Act would give the 
Commission: 

Cross-sector 

 

Press Release 
Link 

Statement 
Link 

Digital Markets Act 
Link 

Digital Markets Act Q&A 
Link 

Digital Markets Act 
Factsheet 
Link 

https://ec.europa.eu/commission/presscorner/detail/en/ip_20_2347
https://ec.europa.eu/commission/presscorner/detail/en/statement_20_2450
file:///C:/Users/DushiJ/AppData/Local/Microsoft/Windows/INetCache/Content.Outlook/J1A69O1N/$Record24402.VHyperlink3Link_95284_24402
https://ec.europa.eu/commission/presscorner/detail/en/qanda_20_2349
https://ec.europa.eu/info/strategy/priorities-2019-2024/europe-fit-digital-age/digital-markets-act-ensuring-fair-and-open-digital-markets_en


EU  

 
 

  

 

18 

Development Summary Sector Impact Links  

− the power to conduct market investigations to identify 
gatekeepers that are not captured by the quantitative 
thresholds, identify new core services to be covered 
by the regulation, or to identify systematic non-
compliance with obligations. If the Commission 

identifies systematic non-compliance it would be able 
to impose behavioural remedies or, where no 
alternative, equally effective measures are available, 

structural remedies 

− monitoring, investigation and enforcement powers 
(including to request information, conduct dawn raids, 
impose interim measures and accept commitments), 
and the power to impose fines for non-compliance of 
up to 10% of the company's total worldwide annual 

turnover and periodic penalty payments of up to 5% 
of the company's total worldwide annual turnover 

Commission publishes 
report on Member State 

implementation and 
operation of the Damages 
Directive 

On 14 December 2020, the Commission published a staff 
working document on the implementation of the Damages 

Directive by Member States. The report found that: 

− the Damages Directive had been consistently 
implemented, and no systemic issues of 
implementation had been revealed 

− in certain Member States the implementation of the 
compensatory principles of the Damages Directive had 
required a material change to their local law 

− some domestic laws had gone further in certain areas, 
such as limitation periods, and introduced specialist 
courts, or specialist sections within domestic courts; 
and 

− since the adoption of the Damages Directive in 2014, 
the number of damages actions before national courts 
has significantly increased and damages actions have 
become much more widespread in the EU 

Cross-sector 

 

Staff Working Document 
Link 

Press release 

Link 

ECJ annuls Commission 
decision that made 
commitments offered by 

Paramount Pictures 

Groupe Canal + had concluded a licensing agreement with 
Paramount Pictures relating to the production of pay-TV. 
Following the commitments agreed with the Commission 

following the pay-tv investigation, Paramount Pictures 

TMT 

 

Judgment (Case C 132/19 
P) 
Link 

https://ec.europa.eu/competition/antitrust/actionsdamages/report_on_damages_directive_implementation.pdf
https://ec.europa.eu/commission/presscorner/detail/en/ip_20_2413
http://curia.europa.eu/juris/document/document.jsf?text=&amp;docid=235301&amp;pageIndex=0&amp;doclang=FR&amp;mode=lst&amp;dir=&amp;occ=first&amp;=1&amp;cid=17740736
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binding in pay- TV 
investigation 

notified Groupe Canal + that it would not take legal action 
to enforce relevant clauses in the agreement and would 
remove any obligation on Groupe Canal + under the 
relevant clauses. 

On 9 December 2020, the ECJ held that, when assessing 
proposed commitments offered under Article 9, the 
Commission is required to consider not only whether they 

are appropriate to address its competition concerns, but 
also the effect of the commitments on the interests of third 
parties. The ECJ found that the Commission, in adopting 
the commitments, had rendered the contractual rights of 
the third parties meaningless, including the contractual 
rights of Canal + vis-à-vis Paramount, and thereby 
infringed the principle of proportionality. The ECJ, 

therefore, annulled the Commission’s decision to accept the 
commitments. 

ECJ press release 
Link 

Commission prolongs 
State aid rules applicable 

to the agricultural, forestry 
and fishery sectors 

On 8 December 2020, the Commission announced that it 
has decided to prolong for two years the validity of the 

State aid rules applicable in the agricultural, forestry and 
fisheries sectors, which would otherwise expire at the end 
of 2020. 

This includes an extension of the Guidelines for State aid in 
the agricultural and forestry sectors and in rural areas, the 
Block Exemption Regulations applicable to State aid in the 
areas of agriculture, forestry, fishery and aquaculture, as 
well as the Regulation on de minimis aid for fishery and 

aquaculture until 31 December 2022. 

All three Regulations are currently being reviewed by the 

Commission. The design of the future rules will largely 

depend on the outcome of the ongoing reform of the 
Common Agricultural Policy and the Common Fisheries 
Policy. 

Due to the COVID-19 outbreak, the Commission also 
adjusted the rules to allow the granting of State aid to 
undertakings that were not already in difficulty on 31 
December 2019, but became undertakings in difficulty in 
the period from 1 January 2020 until 30 June 2021. 

Cross-sector 

 

Notice 
Link 

https://curia.europa.eu/jcms/upload/docs/application/pdf/2020-12/cp200157en.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv%3AOJ.C_.2020.424.01.0030.01.ENG&amp;toc=OJ%3AC%3A2020%3A424%3ATOC
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EU sets out trade strategy 
for the future 

On 18 February 2021, the Commission set out its trade 
strategy for the coming years. Reflecting the concept of 

open strategic autonomy, it is designed to assist with the 

economic recovery from the pandemic through support for 
the green and digital transformations, as well as a renewed 
focus on strengthening multilateralism and reforming global 
trade rules to ensure that they are fair and sustainable. 

In the digital sphere, the Commission wants to play a 
“central” role in creating global rules for new technologies 
such as artificial intelligence, big data and automation. The 
aim is to ensure the “spread of the EU’s standards and 

regulatory model” through bilateral and multilateral trade 
negotiations. 

In furtherance of the green transition, trade policy will be 

designed to contribute to achieving the European Green 
Deal objectives. The strategy prioritises a major reform of 
the WTO, including global commitments on trade and 
climate, new rules for digital trade, reinforced rules to 
tackle competitive distortions, and restoring its system for 
binding dispute settlement. 

Finally, the EU states it will be more assertive in enforcing 
its trade agreements, to fight unfair trade and address 

sustainability concerns. 

Cross-sector 

 

Communication - Trade 
Policy Review 

Link 

Press release 

Link 

Strong EU trade 
enforcement rules enter 

into force 

On 12 February 2021, revisions to the European Union (EU) 
Trade Enforcement Regulation, Regulation (EU) No 

654/2014, were published in the EU’s Official Journal. The 
revised Trade Enforcement Regulation enables the EU to 
adopt countermeasures when it obtains a favourable ruling 
from a dispute settlement panel of the WTO or in bilateral 
and regional agreements and when the other party fails to 
cooperate on the adjudication of the dispute. The 
publication follows the swift completion of a legislative 

process that was initiated with a proposal by the 
Commission in December 2019. 

Cross-sector 

 

Press release 
Link 

Regulation 2021/167 
Link 

https://trade.ec.europa.eu/doclib/docs/2021/february/tradoc_159438.pdf
https://trade.ec.europa.eu/doclib/press/index.cfm?id=2243&amp;title=Commission-sets-course-for-an-open-sustainable-and-assertive-EU-trade-strategy
https://trade.ec.europa.eu/doclib/press/index.cfm?id=2244&amp;title=Strong-EU-trade-enforcement-rules-enter-into-force
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32021R0167
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The revisions to the Trade Enforcement Regulation are 
accompanied by two joint declarations by the Commission, 
the Council and the European Parliament. The first 
expresses the desire by the Council and European 
Parliament for the Commission to quickly prepare a 

legislative proposal for an instrument to dissuade or offset 
"coercive actions by third countries that would force policy 
choices on the EU" by allowing for "the expeditious 

adoption of countermeasures triggered by such actions." 
This "Anti-Coercion Instrument" should shield the EU from 
undue foreign influence over its domestic policy and was 
already contemplated by the Commission in 2020. The 

second joint declaration reiterates the EU’s continued 
commitment to a "multilateral approach to international 
dispute settlement, rules-based trade, and international 
cooperation to achieve the Sustainable Development Goals 
of the United Nations" and the EU’s intention to cooperate 
to ensure the effective functioning of the WTO’s Appellate 

Body. 

US, EU and UK take 
sanctions action against 
Myanmar 

On 11 February 2021, US President Joe Biden issued a new 
Executive Order, in response to the military coup that took 
place in Myanmar on 1 February 2021. The purpose of the 

Executive Order is to “hold to account those responsible for 
unjustly arresting and detaining government leaders, 
politicians, human rights defenders, journalists, and 
religious leaders”. As a part of today’s action, the US 
Treasury is designating 10 current and former military 
officials responsible for the February 1, 2021 coup or 

associated with the Burmese military regime. 

Meanwhile, the UK has designated 3 Burmese military 

officials for serious human rights violations following the 
military coup on 1 February 2021 under the Burma 
(Sanctions) (EU Exit) Regulations 2019. 19 Burmese 
officials are now UK listed. In the EU, Member States have 
asked the foreign service to draft a blacklist of Myanmar 
coup leaders in response to escalating violence. 

Cross-sector 

 

US press release 
Link 

UK Guidance on 
Burma/financial sanctions 
Link 

https://home.treasury.gov/news/press-releases/jy0024
https://www.gov.uk/government/publications/financial-sanctions-burma
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Chinese steel tube and 
pipe tariffs annulled by EU 
judges 

On 4 February 2021, EU tariffs on Chinese iron and steel 
tubes and pipes were ruled invalid by EU judges, because 
the bloc failed to show a real threat of harm to the bloc's 
industry at the time the tariffs were adopted. The ruling, 
which stems from a challenge by German company 
Eurocylinder Systems, removes the tariffs for all 

companies. 

Industrials 

 

Judgment 
Link 

EU Commission publishes 
major new sanctions 

strategy 

On 19 January 2021, the Commission released a strategy 
intended to “stimulate the openness, strength and 

resilience of the EU’s economic and financial system.” One 
of the key pillars of the strategy is centred around 
strengthening the implementation and enforcement of EU 
sanctions. 

The strategy highlights current weaknesses in the EU 
sanctions regime, including the lack of uniformity in 
application and enforcement between Member States. It is 
thought that these inconsistencies create uncertainty and 
assist in sanctions evasion. 

Cross-sector 

 

Strategy 
Link 

Press Release 
Link 

EU and China reach 
agreement on investment 

On 30 December 2020, the EU and China agreed in 
principle on a Comprehensive Agreement on Investment 
("CAI”). The Commission called it "the most ambitious 
agreement that China has ever concluded with a third 

country." The EU expects this to create a better balance in 
the EU-China trade relationship considering China has 
committed to a greater level of market access (including 
the elimination of quantitative restrictions and joint 
venture-related requirements requirements) and fair 
treatment for EU investors than ever before and that China 

is bound by unprecedented investment discipline 
commitments, including in relation to State owned 
enterprises, subsidy transparency, and compulsory 
technology transfers. In addition, the CAI covers 
sustainable development provisions. 

Cross-sector 

 

Press Release 
Link 

Agreement 
Link 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62019CJ0324
https://ec.europa.eu/info/publications/210119-economic-financial-system-communication_en
https://ec.europa.eu/commission/presscorner/detail/en/IP_21_108
https://trade.ec.europa.eu/doclib/press/index.cfm?id=2233
https://trade.ec.europa.eu/doclib/press/index.cfm?id=2237
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French Supreme Court 
confirms the criterion used 
by the Paris Court in the 
flour cartel to determine 
the duration of a 

company’s participation in 
a cartel that attended only 

one cartel meeting 

On 10 February 2021, the French Supreme Court confirmed 
the Court of Appeal’s approach to establish the duration of 
a company’s participation in a cartel. 

The French Competition Authority (“FCA”) fined GoodMills 
Deutschland GmbH (“GoodMills”), formerly VK-Mühlen AG, 
for participating in the market-sharing flour cartel. 
GoodMills attended the sixth cartel meeting only. It did not, 

however, distance itself from the cartel and, 
subsequentally, received invites to the seventh and tenth 
cartel meetings. The Paris Court of Appeal held that 
GoodMills participated in the cartel until it stopped being 
invited to the cartel meetings. It was only at this point that 
evidence was provided that GoodMills was no longer 

considered by the cartel members to be part of the cartel. 

Cross-sector 

 

French Supreme Court, 10 
February 2021, 19-20.599 
Link 

French Supreme Court 
confirms that the 
exemption from seizure of 

client/attorney 

correspondence extends to 
all correspondence 
exchanged between an 
attorney and a client in 
connection with the 

exercise of the rights of 
defence 

On 20 January 2021, the French Supreme Court clarified 
that all correspondence exchanged between an attorney 
and a client, and relates to the exercise of the rights of 

defence, benefits from the exemption from seizure during a 

dawn raid. The French Supreme Court confirmed that the 
First President of the Court of Appeal had wrongly held that 
only those documents falling within the scope of the 
exercise of the rights of defence in the present competition 
case would be exempt from seizure. 

Cross-sector 

 

French Supreme Court, 20 
January 2021, No 19-
84.292 

Link 

https://www.autoritedelaconcurrence.fr/sites/default/files/appealsd/2021-02/cass10fev21_farines.pdf
https://www.legifrance.gouv.fr/juri/id/JURITEXT000043087356
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FCA dismisses complaint 
into the thermal insulation 
sector 

On 14 January 2021, the FCA dismissed the complaint 
made by the French Minister of the Economy and Actis 
against Centre Scientifique et Technique du Bâtiment 
(“CSTB”), Saint-Gobain Isover and the Syndicat National 
des Fabricants d’Isolants en Laines Minérales 
Manufacturées (FILMM) for alleged anti-competitive 

behaviour with a view to hinder the development of thin 

insulation products. 

The complainants alleged that CSTB, FILMM and Saint-
Gobain: 

− exchanged information principally relating to the 
request for a European technical assessment 
submitted by Actis (a competitor) to allow its products 
to benefit from CE markings 

− reached an agreement to hinder the entry and 
marketing of thin reflective products on the market for 
the manufacture of thermal insulation products. In 
particular, the parties were accused of having sought, 

through various practices, to prevent the development 

of a guideline to allow the assessment of thin 
reflective product performance through in situ tests, 
and to promote the use of so-called standardised 
(laboratory) tests, which are considered to be more 
favourable to mineral wool insulation 

The FCA, however, found that: 

− the information exchanged was not of a strategic 
nature for the parties involved. In particular, it found 
that the information did not concern commercially 
sensitive data belonging to Actis or other companies 

active in the market for the manufacture of thermal 

insulation products, and was not therefore of a nature 
to reduce uncertainty on this market 

− the evidence in the case did not make it possible to 

characterise the existence of a single, complex and 
continuous breach with the aim of hindering the entry 
of thin reflective products onto the thermal insulation 
market; and 

Industrials 

 

FCA Press release 
Link 

FCA Decision 21-D-01 of 
14 January 2021 (in 
French) 
Link  

https://www.autoritedelaconcurrence.fr/en/press-release/autorite-de-la-concurrence-dismisses-thermal-insulation-case
https://www.autoritedelaconcurrence.fr/sites/default/files/integral_texts/2021-01/21d01.pdf
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− taken in isolation, the various practices observed were 
of an unilateral nature or could not be considered anti-
competitive 

French Competition 
Authority fines Dammann 
Frères tea EUR 226,000 for 
imposing sales prices on 

online retailers  

In December 2020, the FCA fined Dammann Frères EUR 
226,000 for imposing resale prices under the pretext of 
providing its retailers with recommended prices. 

Dammann Frères distributed supposed ‘recommended’ 
prices to its retailers through its annual catalogues. In 
reality, it encouraged them to strictly comply with the 
prices, in particular by leaning on its general terms and 

conditions of sale and on online distribution agreements. 

Dammann Frères monitored the prices charged online to 
ensure that retailers followed its recommended prices. 

Dammann Frères also relied on monitoring carried out by a 
number of its retailers, who would inform it when they 
found that the recommended prices were not being applied 
by some of their competitors. 

Retailers who ignored Dammann Frères’ instructions and 
failed to implement the “recommended prices” faced 
various forms of retaliation measures, including: revocation 
or modification of the discounts granted, delay or 
cancellation of their deliveries, removal of their contact 

information from the list of retailers on the Dammann 
Frères website or even, in some cases, the unilateral 
termination of their commercial relations with Dammann 
Frères. 

The FCA also applied the CJEU’s Coty ruling (6 December 
2017, C-230/16) and validated the market place ban 
imposed by Damman Frères on its retailers on the basis of 

the VBER. Interestingly, it appears from the facts in this 

case that Damman Frères was not operating a selective 
distribution system. 

Consumer 

 

FCA Press release 
Link 

FCA Decision 20-D-20 of 3 

December 2020 (in 
French) 
Link 

FCA rejects complaint 
made by travel agencies, 

relating to the failure to 
refund cancelled flights 
during COVID-19 

On the 8 December 2020, the FCA ruled that it was not 
sufficiently proven that a form of concerted practices had 

been implemented between airlines on the terms and 
conditions for the reimbursement of cancelled flights. The 
FCA also concluded that there was no evidence of abuse of 

Consumer 

 

FCA Press release 
Link 

https://www.autoritedelaconcurrence.fr/en/press-release/autorite-de-la-concurrence-hands-out-fine-dammann-freres-tea-imposing-sales-prices
https://www.autoritedelaconcurrence.fr/sites/default/files/integral_texts/2020-12/20d20.pdf
https://www.autoritedelaconcurrence.fr/en/press-release/failure-refund-cancelled-flights-no-anticompetitive-practices-identified
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epidemic, on the basis that 
there is no evidence of 
anti-competitive practices 

a collective dominant position or abuse of a situation of 
economic dependency. 

The FCA rejected the complaint from the cooperative CEDIV 
TRAVEL and 55 travel agencies, who reproached 90 
airlines, both members and non-members of the 
International Air Transport Association (“IATA”), for having 
concerted to no longer issue refunds for cancelled flights 

booked through travel agencies. They alleged that, since 17 
March 2020, the airlines, in a coordinated manner and 
under the aegis of IATA, stopped refunding flights which 
were cancelled as a result of COVID-19 and instead offered 
credit vouchers, to the detriment of travel agencies and 
their customers. They argued that these practices 
constituted an anti-competitive agreement, and were also 

likely to qualify as abuse of a collective dominant position 
and abuse of a situation of economic dependency. 

The FCA’s decision was, however, without prejudice to the 
jurisdiction of the Directorate General for Civil Aviation to 
assess whether the airlines may have failed to fulfil their 

obligation under European Regulation 261/2004. This 
states that in the event of a flight cancellation, airlines are 
required to offer passengers the choice between the 
reimbursement of the ticket and re-routing to their 

destination at the earliest opportunity or at a later date, 
including when the ticket has been purchased through an 
agency. 

FCA Decision 20-D-21 of 8 
December 2020 
Link 

FCA clears, subject to 
conditions, Bouygues 
Telecom group’s acquisiton 

of sole control of Euro 
Information Telecom, a 
company specialising in 
mobile telephony services 

On 23 October 2020, Bouygues Telecom notified the FCA of 
its plan to acquire sole control of Euro Information Telecom 
(“EIT”), which is considered to be one of the main virtual 

mobile phone operators in France. 

EIT is a subsidiary of the Crédit Mutuel banking group, 
specialising in mobile telephony services. EIT obtains 
communication time from SFR, Orange and Bouygues 
Télécom and markets mobile telephone offers to the 
general public under five brands: NRJ Mobile, Auchan 

Télécom, Cdiscount Mobile, CIC Mobile and Crédit Mutuel 
Mobile. 

TMT 

 

FCA Press release 
Link 

FCA Decision 20-DCC-191 

of 22 December 2020 (in 
French) 
Link 

Commitments (in French) 
Link 

https://www.autoritedelaconcurrence.fr/sites/default/files/integral_texts/2020-12/20d21.pdf
https://www.autoritedelaconcurrence.fr/en/press-release/autorite-clears-subject-conditions-exclusive-control-acquisition-bouygues-telecom
https://www.autoritedelaconcurrence.fr/sites/default/files/integral_texts/2021-02/20-118_20dcc191_version_publique.pdf
file:///C:/Users/BorgA/AppData/Roaming/OpenText/DM/Temp/$Record24402.VHyperlink3Link_95284_24402
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EIT also undertakes a so-called “aggregator” or 
intermediary activity on the wholesale market, through 
marketing the communication time obtained from SFR, 
Orange and Bouygues Télécom, to other virtual mobile 
telephone operators for their mobile telephone service 

activities provided primarily to businesses. 

The parties are simultaneously present on the wholesale 

markets for access and call origination on mobile telephone 
networks (the wholesale offer) and on the markets for the 
distribution of mobile telephony products and services. 

After an in-depth investigation, the FCA considered that the 
transaction was likely to harm competition on the wholesale 
market and therefore made its clearance subject to 
commitments from Bouygues Telecom. 

More specifically, the FCA identified a risk of the 
disappearance of the EIT offer to certain virtual operators, 
leading in particular to a foreclosure risk of access to this 
market for these operators. 

In order to respond to this concern, Bouygues Telecom 
offered commitments aimed at ensuring, following 

completion of the transaction, the maintenance of a 
wholesale offer equivalent to EIT's current offer. 
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Foreign investment 
measures adopted due to 

COVID-19 crisis extended 

until 31 December 2021  

On 18 December 2020, Bruno La Maire, French Minister of 
Economy, Finance and Recovery, announced that the 

foreign investment measures adopted as a result of the 

COVID-19 crisis will continue until 31 December 2021, 
instead of 31 December 2020. The measures are: 

− the permanent inclusion of biotechnologies in the list 
of critical technologies covered by the foreign 
investment control; and 

− the temporary lowering from 25% to 10% of the 
ownership threshold triggering control of certain 
foreign operations involving listed companies 

These measures do not apply to European investors. 

Cross-sector 

 

Press release from the 
Minister of Economy (in 

French) 

Link 

https://www.tresor.economie.gouv.fr/Articles/2020/12/18/prorogation-jusqu-au-31-decembre-2021-des-mesures-d-adaptation-du-controle-des-investissements-etrangers-en-france-pendant-la-crise-sanitaire
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The Irish Competition and 
Consumer Protection 
Commission publishes 
2020 Annual Report 

The Irish Competition and Consumer Protection 
Commission recently published its annual report giving an 
overview of the M&A landscape in Ireland during 2020. In 
this article, Eversheds Sutherland Ireland’s Corporate, 
Trade & Competition team summarises the key points of 

that report. 

Cross-sector 

 

Competition and 
Consumer Protection 
Commission 2020 Annual 
Report 
Link 

https://sites-eversheds-sutherland.vuture.net/8/647/upload/competition-and-trade-bulletin-q1-2021.docx
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Italy’s top court annuls 
Italian Competition 
Authority’s decision no. 
PS10246 due to the delay 
in the decision to open the 

investigation 

In July 2016 the Italian Competition Authority (“ICA”) 
imposed a fine of EUR 410,000 against Telecom for having 
put in place unfair commercial practices following the 
decision to reduce the renewal period of its mobile phone 
offers from 30 to 28 days. 

Following the action brought by Telecom, on 25 January 
2021 Italy’s top court, the Consiglio di Stato, quashed the 

court of first instance’s ruling and ordered the annulment of 
the ICA’s decision no. PS10246. 

The Consiglio di Stato ruled that the ICA’s decision to open 
the investigation against Telecom was adopted “late” in 
breach of Art. 14 Law 689/81. This requires the opening of 
the administrative sanctioning investigation against a 
company within 90 days from the date of full knowledge of 
the unlawful conduct. The Consiglio di Stato concluded that 
the term provided for by Law 689/81 is “mandatory” and it 

applies to all investigations opened by the ICA, including 
antitrust investigations. 

In the current case, the ICA became aware of Telecom’s 
unlawful conduct on 2 September 2015, following 
Telecom’s response to the ICA’s detailed information 
request, but the ICA formally opened the investigation on 2 
February 2016, i.e. later than the aforementioned 
mandatory 90-day deadline. 

Cross-sector 

 

Note on the Consiglio di 
Stato's judgment (in 
Italian) 
Link 

ICA's sanctioning decision 
(in Italian) 
Link 

ICA's press release on the 
sanctioning decision (in 

Italian) 
Link 

https://renatodisa.com/il-termine-per-la-contestazione-delle-violazioni-amministrative/
https://www.agcm.it/dotcmsCustom/tc/2021/8/getDominoAttach?urlStr=192.168.14.10:8080/C12560D000291394/0/F1B9A34933FF644AC125800A0039B5B4/$File/p26134.pdf
file:///C:/Users/BorgA/AppData/Roaming/OpenText/DM/Temp/$Record24402.VHyperlink3Link_95284_24402
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New amendments to the 
foreign investment 

legislation in Italy 

Following the COVID-19 outbreak in Italy, in 8 April 2020 
the Italian foreign investment regime embodied in Law 

Decree 21/2012 was widely extended in scope, in particular 

with Law Decree no. 23/2020 (Art. 15 et seq.). Article 15 
extended, among other things, the notification obligations 
for acquisitions by non-EU companies of undertakings with 
assets and relationships in the ‘sectors’ listed in Art. 4, para 
1 of Reg. (EU) 452/2019. This provision was applicable 
until the approval of a specific implementing decree that 

identified the strategic assets in the sectors listed in the 
abovementioned Art. 4. 

On 30 December 2020, the implementing decree 
mentioned in Art. 15 (namely, Decree of the President of 
the Council of Ministers no. 179/2020) was finally adopted. 
The Italian government also published the new Decree of 

the President of the Council of Ministers no. 180/2020 
which slightly revised a prior government regulation that in 

2014 identified the strategic assets in the transport, energy 
and communication sectors. Please refer to our client 
bulletin for further details. 

Cross-sector 

 

Client briefing 

Link  

Decree of the President of 

the Council of Ministers n. 
180/2020 
Link 

Decree of the President of 
the Council of Ministers n. 
179/2020 

Link 

https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Competition/New-amendments-FDI-Italy_190121
https://www.normattiva.it/uri-res/N2Ls?urn:nir:stato:decreto.del.presidente.del.consiglio.dei.ministri:2020-12-23;180!vig=
https://www.normattiva.it/uri-res/N2Ls?urn:nir:stato:decreto.del.presidente.del.consiglio.dei.ministri:2020-12-18;179!vig=
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Italian Foreign Ministry 
denies export 
authorisation for 200k 
doses of COVID-19 

AstraZeneca’s vaccines 

On 4 March 2021 the Italian Foreign Ministry published a 
press release to inform the public of an export ban decision 
adopted on 26 February 2021 in relation to the export of 
200k doses of COVID-19 AstraZeneca’s vaccines. The 

resolution was adopted under the regulatory framework 
granted by EU Commission’s implementing Regulation No. 

2021/111 of 29 January 2021 making the exportation of 
vaccines against SARS-related Coronaviruses subject to 
export authorisation (the “Regulation”). 

The importance and significant impact of the Regulation 
has been confirmed by the recent Commission’s decision to 
extend the transparency and authorisation mechanism until 
30 June 2021 by means of a further Implementing 
Regulation, which was adopted on 11 March 2021. 

The Ministry has highlighted that, though in previous cases 

export authorisation for small quantities of AstraZeneca’s 
vaccines has been regularly granted, in the case at hand 

the request concerned more than 200k doses. Therefore, 
the Ministry sent a non-authorisation proposal to the 
Commission. According to the Regulation, Member States 
shall notify the Commission of all authorisations granted or 
refused (Art. 3 para. 1). 

The reasons underlying the Ministry’s decision were the 
following: 

− the fact that the Country of destination of the supply 
(Australia) is considered “non-vulnerable” within the 

meaning of the Regulation (see recital No. 3 of the 
same Regulation) 

− the ongoing shortage of vaccines in the EU and in 
Italy, and the delays in the supply of vaccines by 
AstraZeneca 

− the large number of vaccine doses referred to in the 
request for export authorisation compared with the 

Health and 
Life Sciences  

Italian Foreign Ministry's 
press release 
Link 

EU Commission's press 
release on the extension 
of the export authorisation 
regime until June 2021 
Link 

Draft Regulation on the 
export authorisation 
extension 

Link 

https://www.esteri.it/mae/en/sala_stampa/archivionotizie/comunicati/richiesta-di-autorizzazione-all-esportazione-di-vaccini-anti-covid-19-da-parte-di-astrazeneca.html
https://trade.ec.europa.eu/doclib/press/index.cfm?id=2252
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv%3AOJ.L_.2021.085.01.0190.01.ENG&toc=OJ%3AL%3A2021%3A085%3ATOC
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quantity of doses so far supplied to Italy and, more 
generally, to EU Member States 

Italy’s proposal was immediately confirmed by the 
Commission. 

According to the press, this is the first case of a denial of 
export authorisation issued by an EU Member State 
pursuant to the Regulation. It confirms the EU’s and Italy’s 

strong efforts to limit the COVID-19 outbreak and 
furthermore it officially includes Australia among the non-

vulnerable countries, a definition which had not been 
identified by the Regulation previously and will now apply in 
theory, albeit on a case by case basis. 

Italian Government 
approves the Legislative 
Decree No. 13/2021 to 
implement EU Regulation 
No. 821/2017 on conflict 
minerals 

On 3 March 2021, the Legislative Decree No. 13/2021, 
entered into force and introduced relevant provisions for 
the enforcement of EU Regulation No. 821/2017, of 17 May 
2017, laying down supply chain due diligence obligations 
for Union importers of tin, tantalum and tungsten, their 
ores, and gold originating from conflict-affected and high-

risk areas. 

The EU Regulation had introduced relevant obligations for 
the importers of the listed minerals from areas subject to 
conflicts and instability, to be identified with the use of the 

criteria set by the Commission’s Delegated Regulation No. 
2019/429, although it is not binding. 

In particular, Regulation No. 821/2017 had introduced 
supply chain due diligence and risk-management 
procedures to be adopted by European importers of 
minerals in order to curtail opportunities for armed groups 
and security forces to trade in one or more of them. The 

due diligence obligations should be carried out on the basis 

of the “OECD Due Diligence Guidance” and shall be duly 
communicated to suppliers and to the public. Furthermore, 
importers shall structure their respective internal 
management systems to support supply chain due diligence 
by assigning responsibility to senior management as well as 
establishing a grievance mechanism as an early-warning 
risk-awareness system or provide such a mechanism 

through collaborative arrangements with other economic 

Industrials 
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https://eur-lex.europa.eu/legal-content/IT/TXT/?uri=CELEX%3A32017R0821
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operators or organisations. In addition, Art. 5 of the 
Regulation introduces relevant risk-management 
obligations to be put in place in cases of suspected trades 
with illegal armed groups. 

In order to implement the Regulation and ensure its 
enforcement, the Italian Government has provided that the 
Italian Ministry of Economic Development shall be 

competent to impose monetary fines of up to €20,000 for 
each violation of the Regulation. 

The Decree also imposes a requirement on economic 
operators to implement due diligence and risk-management 
mechanisms on a preventive basis in order to comply with 
international trade legislation. 
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Lithuania Competition 
Council wins appeal 
regarding public bailiff’s 
annulment order 

On 17 February 2021, the Court of Appeal rejected the 
appeal of the Company (Panevėžio statybos trestas, AB) 
and the public bailiff, and confirmed the decision of the 
court of first instance. 

The court of first instance held that the public bailiff’s order 
allowing the Company to pay the fine of over EUR 10 
million (including interest) in 120 monthly instalments of 

EUR 85,800 was annulled. 

Under the opinion of the Lithuania Competition Council, a 

company is not permitted to pay a fine in instalments 
unless it has an objective reason for doing so. Otherwise, 
this would allow the company to avoid the inconveniences 
related to the sanction. This would defeat the purpose of 
the fine, which is to both punish the infringer and to deter 
them from committiing further infringements of competition 
law. 

The case is important as it demonstrates how the Council 
will respond to requests to pay fines in instalments when a 

company has participated in a cartel. 

The infringement and fine were confirmed on 3 June 2020 

by the ruling of Lithuania Supreme Administrative Court. 

Cross-sector 
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Dutch competition 
authority issues revised 
draft guidelines on 
sustainability agreements 

On 9 July 2020, the Dutch Authority for Consumers & 
Markets (“ACM”) published the first version of its draft 
Guidelines on Sustainability Agreements, which the ACM 
updated on 26 January 2021. The draft Guidelines replace 
ACM's previous "Vision Document Competition & 

Sustainability" (2014) and "Principles of Enforcement of 
Sustainability Agreements" (2016). 

In recent years, the focus on sustainable developments has 
increased considerably. The draft Guidelines explain how 
the ACM treats sustainability agreements, and show what 
possibilities businesses have to enter into such agreements 
and where the boundaries lie.  

The most notable updates in the new version of the draft 
Guidelines pertain to the following: 

− the ACM has clarified the distinction between 
environmental damage agreements and other types of 
sustainability agreements, which is relevant because 
the former category is treated more favourably than 

the latter 

− the ACM has emphasised that an exemption from 

competition law may apply only if the agreement is 
necessary to achieve more sustainable production 

− the ACM provides additional guidance in respect of 
substantiating the (efficiency) benefits of sustainability 
agreements 

Cross-sector 

 

Second draft guidelines on 
sustainability agreements 
Link 

ACM statement regarding 
revised draft guidelines on 
sustainability agreements 
Link 

https://www.acm.nl/sites/default/files/documents/second-draft-version-guidelines-on-sustainability-agreements-oppurtunities-within-competition-law.pdf
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− the ACM has clarified the role of binding standards; 
and 

− the ACM has clarified the categories of permitted 
sustainability agreements 

The ACM believes that the revised draft Guidelines are in 
line with EU competition law, but also notes the importance 
of EU competition law being applied uniformly in relation to 

sustainability initiatives. 

European level discussions on the treatment of 
sustainability agreements are still ongoing. The Guidelines 
are not finalised yet, but further European consultation is 
anticipated. In the meantime, the ACM will use the revised 

draft Guidelines as a prioritising instrument. The ACM 
stressed that in this phase it will not fine businesses that 
have applied the draft Guidelines in good faith, but rather 
wants to sit down with businesses that are planning to 
enter into sustainability agreements. 
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A broad draft of crucial 
amendments to the Polish 
Competition Act have been 
published 

On 1 March 2021, draft amendments to the Polish 
Competition and Consumer Protection Act were published. 
The amendments include:  

− the introduction of parental liability rules into Polish 
law for competition law breaches (currently fines are, 
as a rule, imposed only on the infringing undertaking) 

− calculating fines for breach of competition law based 

upon the worldwide turnover of the infringing 
undertaking’s whole corporate group (currently the 

fine is calculated based upon the infringing 
undertaking’s turnover only) 

− the abiilty to impose fines on trade associations for 
breaching competition law (currently fines are, as a 
rule, imposed on undertakings only) 

− the acceptance of leniency applications in bid rigging 
cases (currently leniency applications are not used in 
these cases as they may result in criminal offenses) 

− the possibility of imposing structural remedies for 
breaching competition law, and 

− amendments to the rules relating to dawn raids 

The proposed amendments are important for all 
undertakings and will increase the competition law risks for 
corporate groups. As such, businesses are encouraged to 
introduce and enforce compliance programs within their 
organisations.  

Cross-sector 
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PCA fines fitness chains 
and their managers for 
market sharing 

On 12 January 2021, the PCA imposed fines totalling nearly 
PLN 32 million (EUR 7.1 million) on eight fitness chains in 
Poland, for market sharing. The PCA also fined six of the 
companies’ managers PKN 796,300 (EUR 176,070) for 
allegedly participating in the agreement. This is the second 
time that the PCA has fined individuals for breaching 

competition law. 

Cross-sector 

 

PCA’s press release 
Link 

PCA imposes first ever 
fines on managers and 

parent companies for 
breach of competition law 
provisions in Poland 

On 7 December 2020, the PCA imposed fines totalling 
nearly PLN 120 million (EUR 26.8 million) on undertakings 

in the heating sector for alleged market sharing, as well as 
price and tender fixing. The leniency applicant and its 
parent company escaped fines of EUR 108.8 million. 

The PCA also imposed its first-ever fine on an individual for 
breaching competition law, a company executive who it 
found to be “directly responsible” for the infringement. This 
sets a precedent for future cases. 

Furthermore, the decision covers precedential fines on 

parent companies who were allegedly directly involved in 
the anti-competitive practices. 

The PCA’s decision is being appealed to the Court of 
Competition and Consumers Protection. 

Cross-sector 
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Romanian Competition 
Council launches public 
consultation regarding 
EGO for implementing 
Regulation (EU) 

2019/1150 of the 
European Parliament and 

of the Council of 20 June 
2019 on promoting 
fairness and transparency 
for business users of 

online intermediation 
services 

On 10 February 2021, the Romanian Competition Council 
published a draft emergency governmental ordiance 
(“EGO”) for public consultation which details the manner in 
which Regulation (EU) 2019/1150 of the European 
Parliament and of the Council of 20 June 2019 on 

promoting fairness and transparency for business users of 
online intermediation services (“Regulation 2019/1150”) 

will be enforced in Romania. 

The EGO has not yet been adopted and it is yet to be 
understood if/in what form it will come into force. However, 
the main points addressed in the draft EGO are: 

− the Competition Council will be the authority 
designated for enforcing Regulation 2019/1150 

− the Competition Council will have broad investigation 
powers: the authority may conduct a review on the 
basis of Regulation 2019/1150 either following a 
complaint, or ex officio, if it has its own indications 
that a company may be in breach 

− there will be procedural requirements that would need 
to be observed for a complaint to be considered 

complete; the Competition Council will also have strict 
timelines for finalising their review 

− if, in the context of a review based on Regulation 
2019/1150 the Competition Council identifies conduct 
which may qualify as a breach of competition law (i.e. 
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the Romanian equivalent of Articles 101 and 102 
TFEU), a separate investigation may be opened 

− entities found in breach of their obligations under 
Regulation 2019/1150 may be sanctioned by the 
Competition Council with a i) formal warning; or ii) an 
administrative fine of up to 2% of their turnover in the 
year preceeding the fine, depending on the type of 

breach. The statute of limitation within which the 
Competition Council may apply fines under this EGO 
would be 3 years (which starts to lapse from the date 
of the infringement or, in the case of continous 
infringements, from the date the infringement ended) 

After the EGO is formally adopted, the Competition Council 
is expected to issue a separate set of guidelines. 
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CAT upholds CMA’s finding 
that Lexon infringed 
competition law by illegally 
sharing information on 
nortriptyline prices 

On 25 February 2021, the Competition Appeal Tribunal 
("CAT") unanimously dismissed all of Lexon’s grounds of 
appeal against the decision of the Competition and Markets 
Authority ("CMA") finding that Lexon and other suppliers of 
nortriptyline tablets engaged in a concerted practice by 

exchanging competitively sensitive strategic information on 
pricing, volumes, timing of supplies and entry plans in 

relation to the supply of nortriptyline tablets in the UK. The 
CAT confirmed the CMA's decision and held that the 
information exchanged was likely to have affected price 
levels in the market. 

The judgment clears the way for the CMA to continue its 
director disqualification application against Mr Pritesh 

Sonpal, a Lexon director, who was directly involved in the 
information exchange. The application was on hold in the 
High Court, pending the CAT's decision. 

Cross-sector 

Health and 
Life Sciences 

 

Judgment 
Link 

CMA press release 
Link 

CAT refuses service out of 
jurisdiction in Epic Games 

actions against Apple and 
Google 

On 22 February 2021, the CAT published a judgment on 
applications for service out of jurisdiction by Epic Games, 

Inc, Epic Games International S.à r.l. and Epic Games UK 
Limited (“Epic”) against Apple and Google. 

Epic is seeking declarations that Apple and Google 
breached EU and UK competition law by removing Epic's 
game "Fortnite" from respectively the Apple App Store and 
the Google Play Store after Epic introduced a new method 
for users to make in-app purchases. Epic is also seeking 
various injunctions in relation to the future actions of Apple 

and Google. As Apple Inc, Alphabet Inc and Google LLC are 

TMT 

 

Summary of Claim: Case 
1377/5/7/20 Epic Games 

v Apple 
Link 

Summary of Claim: Case 
1378/5/7/20 - Epic Games 
v Google 
Link 

Judgment (Case Nos: 
1377/5/7/20 and 

https://www.catribunal.org.uk/sites/default/files/2021-02/1344_Lexon_JUDGMENT_250221.pdf
https://www.gov.uk/government/news/tribunal-upholds-cma-decision-on-pharma-collusion-and-1-2m-fine?=0
https://www.catribunal.org.uk/sites/default/files/2021-01/1377_Epic_Apple_Notice_140121_0.pdf
https://www.catribunal.org.uk/sites/default/files/2021-01/1378_Epic_Google_Notice__140121.pdf
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based in the USA, Epic sought permission to serve the 
claims on them. 

The CAT concluded that there is no serious issue to be tried 
in relation to the claims for declarations as such relief is not 
expressly provided for in the Competition Act 1998. 
However, it held that there is a serious issue in relation to 
the claims based on breaches of the Chapter I and Chapter 

II prohibitions CA98C (but not EU competition law as a 
result of Brexit). 

The CAT refused the application for permission to serve the 
proceedings on Apple Inc out of the jurisdiction. It 
concluded that there was no UK "anchor defendant" and 
that, as overlapping proceedings have been brought in the 
USA, that was the appropriate forum for this dispute. 

In the Google action, the CAT granted permission for 
service out of jurisdiction on Alphabet Inc and Google LLC 
for the claims for breach of the Chapter I and Chapter II 
prohibitions. If found that there are anchor defendants in 

Ireland, and that the US companies are proper and 
necessary parties to these claims. 

1378/5/6/20) 
Link 

Penrose report on reform 
of the UK competition and 

consumer regimes 

On 16 February 2021, HM Treasury and the Department of 
Business, Energy and Industrial Strategy ("BEIS") 

published the results of the independent review by John 
Penrose MP of competition policy. The Penrose report 
makes recommendations for the improvement and 
strengthening of the UK competition and consumer 
protection regimes against the backdrop of the challenges 
presented by the Brexit, the COVID-19 pandemic and 

digital markets. 

Cross-sector 

 

Client briefing - 
competition proposals 

Link 

Client briefing - consumer 

proposals 
Link 

Penrose report 
Link 

Government intends to 
remove CMA's role in NHS 
mergers and NHS 

Improvement's concurrent 
competition powers 

On 11 February 2021, the Department of Health and Social 
Care published a White Paper setting out legislative 
proposals for a Health and Care Bill. The UK government 

intends to: 

− remove the changes to the competition rules that 

were introduced by the Health and Social Care Act 
2012, in particular, NHS Improvement’s specific 

Government 
and 
Infrastructure 

Health and 
Life Sciences 

 

Press release 
Link 

White Paper 
Link 
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competition functions and its general duty to prevent 
anti-competitive behaviour 

− remove the CMA's role in reviewing mergers involving 
NHS foundation trusts, and in relation to contested 
licence conditions or National Tariff provisions; and 

− revoke the Procurement, Patient Choice and 
Competition Regulations 2013, which govern the 

commissioning of health care services for the purposes 
of the NHS, and replace the powers under which they 

were made with a new provider selection regime 

The government intends to lay a Bill before Parliament later 
in 2021. 

CMA to review retained 
Vertical Block Exemption 
Regulation 

On 10 February 2021, the CMA announced that it will be 
conducting a review of the retained VBER. The VBER is due 
to expire in May 2022 and is currently subject to 

Commission consultation. 

The Competition (Amendment etc.) (EU Exit) Regulations 

2019 enable the Secretary of State to renew or replace 
block exemption regulations. This can occur in lock-step or 
independently of the EU as block exemptions are renewed 
or expire. The CMA plans to hold roundtables in spring 
2021 with businesses that rely on VBER, law firms, industry 
associations and consumer organisations, and consult on 
any recommendations in summer 2021. 

Cross-sector 

 

Press release 
Link  

CMA publishes refreshed 
Digital Markets Strategy 

On 9 February 2021, the CMA published a refreshed version 
of its Digital Markets Strategy, which was first published in 
July 2019 to reflect the developments and work done since 

then. The CMA's overarching ambition across its work in 

digital markets is to support the establishment of a new 
Digital Markets Unit ("DMU") within the CMA by April 2021 
and to oversee the development of a new pro-competition 
regulatory regime. Pending new legislative powers, the 
CMA's work to establish the DMU will be focused around 
four strategic aims: 

− using its existing tools to maximum effect 

− building knowledge and capability 

Cross-sector 

TMT  

CMA Digital Markets 
Strategy 
Link 

https://www.gov.uk/government/consultations/retained-vertical-block-exemption-regulation
https://www.gov.uk/government/publications/competition-and-markets-authoritys-digital-markets-strategy


UK  

 
 

  

 

45 

Development Summary Sector Impact Links  

− establishing the regulatory framework and function; 
and 

− adapting the CMA's existing tools 

BEIS consults on designing 
a new approach to subsidy 
control for the UK 

On 3 February 2021, BEIS published a consultation 
document seeking views on the government's proposals for 
the design of a new UK subsidy control regime. The 

government wants to develop a bespoke UK subsidy control 
regime that will work for the specific needs of the UK 
economy while meeting its international commitments, 
particularly the detailed commitments in the subsidies 

chapter of the UK-EU Trade and Co-operation Agreement 
("TCA"). The government is proposing: 

− a regime whereby all public authorities will be obliged 

to comply with seven principles governing the award 
of subsidies 

− to prohibit certain particularly harmful types of 
subsidies and impose conditions on others (as 

required by the TCA) 

− to introduce exemptions for certain types of subsidies 
(including those of low amounts, those to compensate 
for exceptional occurrences, those needed to address 
national and global emergencies, and those to support 
public services) 

− to introduce additional measures to protect the UK 
internal market, such as requiring competition impact 
reviews for "high risk" measures and presuming 

compliance for "low risk" measures 

− to introduce a new public body which will have a role 

in providing information, conducting reviews and 
evaluations, and in giving pre-award advice 

− to introduce a mandatory requirement for an authority 
to seek advice prior to awarding high risk subsidies; 
and 

− to make subsidy award decisions subject to normal 
judicial review, although the courts will be given a 
limited power to recover illegally granted subsidies. 

Cross-sector 

 

BEIS press release 
Link 

Consultation document 

Link 

BEIS consultation page 

Link 

https://www.gov.uk/government/news/business-secretary-sets-out-new-subsidies-system-that-works-for-the-uk
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However, it seeks views on whether specialist 
tribunals should be used. 

Based on the responses to the consultation, the 
government will decide whether to legislate for a new UK 
subsidy control regime. 

CMA issues updated 

guidance on reporting, 
investigation and 
enforcement of potential 
breaches of merger and 

market investigation 
remedies 

On 29 January 2021, the CMA published new guidance on 

reporting, investigation and enforcement of potential 
breaches of merger and market investigation remedies. The 
updated guidance seeks to codify the CMA's existing 
practice in this area. 

Cross-sector 

 

Guidance 

Link 

CMA Response to 
Consultation 
Link 

CMA issues guidance for 
businesses on competition 

law issues in sustainability 
agreements 

On 27 January 2021, the CMA published an information 
document outlining the current framework for the self-

assessment of competition law risk. It sets out the key 
points that businesses and trade associations should 
consider when making sustainability agreements. 

The CMA also published a blog post indicating that it is 
engaged in the global discussion about the interplay 
between competition law and environmental sustainability. 

Cross-sector 

 

Client briefing 
Link 

Guidance 
Link 

Press Release 
Link 

CMA blog 
Link 

CMA research paper and 
call for information on 
harms to competition and 
consumers caused by 

algorithms 

On 19 January 2021, the CMA published a research paper 
on the potential harms to competition and consumers from 
the use of algorithms, focusing on the harms the CMA or 
other national competition or consumer authorities may be 

best placed to address. 

The publication of the paper marks the launch of the CMA's 

"Analysing Algorithms Programme". The CMA will work with 
other regulators and bodies, such as the Information 
Commissioner's Office, FCA, Ofcom and the Equalities and 
Human Rights Commission to identify problematic markets 
and firms breaching consumer or competition law, to take 
cases forward, and work with other regulators and industry 
to set standards and determine how algorithms should be 

audited. 

Cross-sector 

 

Client briefing  
Link 

Research paper 
Link 

Press release 
Link 

CMA blog "Algorithms: 
where's the harm?" 
Link 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/954703/Guidance__breaches_of_remedies_.pdf
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https://www.gov.uk/government/publications/environmental-sustainability-agreements-and-competition-law/sustainability-agreements-and-competition-law#fn:9
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https://www.eversheds-sutherland.com/documents/services/antitrust-eu-law/UK-CMA-competition-investigation-into-algorithms.pdf
https://www.gov.uk/government/publications/algorithms-how-they-can-reduce-competition-and-harm-consumers/algorithms-how-they-can-reduce-competition-and-harm-consumers#fn:19
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The CMA has issued a call for evidence on the harms 
outlined in the research paper, inviting views on specific 
issues that the CMA could examine and consider for future 
action, by 11.45pm on 16 March 2021. The research and 
feedback will inform the CMA's future work in digital 

markets, including its programme on analysing algorithms 
and the operation of the DMU and the new regulatory 
regime that the DMU will oversee. 

BEIS latest update of 
register of agreements 
relating to competition 
exclusion orders (UK) 

On 18 January 2021, BEIS published an updated register of 
agreements notified under public policy exclusion orders 
made by the Secretary of State under paragraph 7 of 
Schedule 3 to The Competition Act 1998 (“CA98”) to 
exclude certain categories of agreements from the Chapter 
I prohibition due to exceptional and compelling reasons of 
public policy arising from COVID-19. 

These exclusion orders exclude certain agreements in 
relation to health services in England and Wales, the 

grocery sector and Isle of Wight ferry services from the 

Chapter I prohibition. 

Cross-sector 

 

Register of agreements 
Link 

EU State aid rules no 
longer apply in the UK 
unless subject to Northern 
Ireland Protocol 

On 18 January 2021, the Commission published an updated 
notice to stakeholders on the effect of Brexit on the 
application of EU State aid rules. Following the end of the 
UK-EU transition period, EU State aid rules no longer apply 
to State aid granted by the UK from that date, unless it 
affects trade between Northern Ireland and the EU that is 
subject to the Protocol on Ireland/Northern Ireland. 

This change was implemented into UK law through the 
State Aid (Revocations and Amendments) (EU Exit) 

Regulations 2020 (SI 2020/1470). These Regulations 

disapplied EU law relating to State aid that would otherwise 
have been retained in the UK by the European Union 
(Withdrawal) Act 2018. The overall effect is to ensure that 
EU State aid law does not form part of UK domestic law as 
retained EU law after the end of the transition period. The 
Regulations do not, however, affect the application of the 
State aid provisions in the Northern Ireland Protocol. 

Cross-sector 

 

Commission State Aid 
Notice 
Link 

State Aid (Revocations 

and Amendments) (EU 
Exit) Regulations 2020 
Link 

Explanatory memorandum 
Link 

Subsidy control provisions 
of the TCA 
Link 
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Please refer to our summary of the subsidy provisions of 
the TCA. 

UKRN publishes 
performance scorecards 

On 14 January 2021, the UK Regulators Network (“UKRN”) 
published a document Moving Forward Together - 
Scorecards II, as part of the performance scorecards 
initiative, which provides insight into how effectively 
companies in water, energy, telecoms and essential 

financial services are delivering for their consumers. 

The performance scorecards are intended to help regulators 
and regulated companies determine where to focus action, 

increase the incentives for suppliers to improve 
performance, and to provide regulators and policymakers 
with indicators that will help identify and address any 
common challenges across sectors. The information 
provided in the scorecards may also help consumers to 
make informed decisions when choosing a service provider. 

Cross-sector 

 

Moving Forward Together 
- Scorecards II 
Link 

FCA Q&A on general 

insurance pricing practices 

On 13 January 2021, the FCA published a Q&A document 

on general insurance pricing practices to help firms 
understand the FCA's proposed package of remedies 
following publication of the FCA's final report on its market 

study into the pricing of home and motor insurance. 

Financial 

services  

Q&A document 

Link 

CMA publishes Business 
Impact Target reporting 
for year to December 2020 

On 6 January 2021, the CMA published its Business Impact 
Target report for the period for the period 13 December 
2019 to 16 December 2020. It considers the economic 

impact of regulation on businesses and contains a useful 
summary of the CMA's work in 2020. 

Cross-sector 

 

Business Impact Target 
report 
Link 

Enforcement of 

competition and merger 
control investigations from 
1 January 2021 

On 6 January 2021, the CMA published a blog post entitled 

"How the end of the Transition Period affects UK merger 
control". It explains that the largest cross-border 
transactions, which previously came under the exclusive 
remit of the Commission, can now also fall to the CMA to 
review, and the potential impact this could have on 
businesses. 

On 2 December 2020, the Commission published an 
updated notice to stakeholders on the effect of Brexit on 

Cross-sector 

 

CMA blog: How the end of 

the Transition Period 
affects UK merger control 
Link 

Commission Competition 
Notice 
Link  

https://www.ukrn.org.uk/wp-content/uploads/2021/01/UKRN-Moving-forward-together-Scorecards-II.pdf
https://www.fca.org.uk/publication/corporate/gi-pricing-q-and-a.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/950103/CMA_NQRP_Summary_19-20_FINAL.pdf
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https://ec.europa.eu/info/sites/info/files/brexit_files/info_site/eu-competition-law_en_0.pdf
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competition enforcement and merger control. It reminds UK 
undertakings that: 

− in carrying out its competition investigations, the 
Commission will still have the power to obtain 
information under Article 18 of Regulation 1/2003 
from UK undertakings; and 

− the EU merger control system applies regardless of 

the nationality or country of incorporation or where 
the headquarters of an undertaking are located 

BEIS technical guidance 
for public authorities on 
complying with the UK's 
international obligations on 

subsidy control 

On 31 December 2020, the BEIS published technical 
guidance for public authorities on the subsidies chapter of 
the UK-EU Trade and Co-operation Agreement; WTO rules 
on subsidies; and subsidy control commitments contained 

in other international commitments. The guidance also 
provides advice on the application of Article 10 of the 
Protocol on Ireland/Northern Ireland, as required by section 
48 of the Internal Market Act 2020. The technical guidance 
sets out the key steps that public authorities should take 

when awarding subsidies after 1 January 2021. 

Cross-sector 

 

Technical guidance 
Link 

CMA publishes revised 
mergers procedural 
guidance 

On 23 December 2020, the CMA published revised 
jurisdictional and procedural mergers guidance to: reflect 
the impact of the UK's exit from the EU; changes in the UK 
legal framework (e.g. introduction of new jurisdictional 

thresholds and changes to the public interest intervention 
regime); and developments in the CMA’s decisional practice 
and case law. 

The revised guidance:  

− sets out the steps that the CMA can take to facilitate 

co-operation with other competition authorities when 
dealing with multi-jurisdictional mergers 

− provides new guidance on ancillary restraints and 
revised guidance on fast track references, and 

− removes existing guidance on the provision of 
"informal advice" and current guidance on issues now 
dealt with in separate guidance (e.g. interim 
measures) 

Cross-sector 

 

Mergers: Guidance on the 
CMA's jurisdiction and 
procedure (2020 - revised 
guidance) (CMA2) 

Link 

CMA's mergers intelligence 

function: CMA56 
Link 

CMA confidentiality waiver 

template 
Link 

Merger notice forms and 
new Case Team Allocation 
Form 
Link 

https://www.gov.uk/government/publications/complying-with-the-uks-international-obligations-on-subsidy-control-guidance-for-public-authorities#fn:45
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/950185/Mergers_-_Guidance_on_the_CMA_s_jurisdiction_and_procedure__2020_-_revised_-_guidance_.pdf
https://www.gov.uk/government/publications/cmas-mergers-intelligence-function-cma56
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https://www.gov.uk/government/publications/mergers-forms-and-fee-information
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The CMA has also revised its 2016 guidance on its mergers 
intelligence function (CMA56) to provide further information 
on how the CMA carries out these functions in practice and 
explains how the mergers intelligence process will operate 
in relation to multi-jurisdictional mergers. 

Both sets of revised guidance will be applied in all new 
merger cases from 23 December 2020. The previous 

guidance will continue to apply in all ongoing cases. 

The CMA has also made changes to its confidentiality 

waiver template where a merger is being investigated by 
competition authorities in other jurisdictions to clarify that 
the scope of waivers to speak with other competition 
authorities will be limited to exchanging information with 
the authorities identified in the waivers. It has also 
published a template Case Team Allocation Form. 

CAT upholds fine imposed 
on FP McCann for 
participation in pre cast 

concrete drainage products 

cartel 

On 22 December 2020, the CAT dismissed an appeal by FP 
McCann Limited (“FPM”) against the fine imposed on it by 
CMA for breaching the Chapter I prohibition and Article 101 

TFEU. 

The CAT rejected an argument that the CMA's Guidance on 
the appropriate amount of a penalty (Penalty Guidance) 
was ultra vires. It held that the maximum 10% penalty in 

section 36(8) CA98 exists for the purpose of avoiding the 
imposition of an excessive burden on the undertaking and 
does not, as claimed by FPM, exist to specify the maximum 
penalty to be reserved for the most serious cases only. 

The CAT found, however, that the CMA should have 
granted FPM a further 5% reduction for the mitigating 
factor of compliance, but otherwise found no errors by the 

CMA. The CAT held that there may be circumstances where 

a fine should be reduced due to an unreasonable delay in 
the proceedings, but it concluded that there had not been 
an inordinate and inexcusable delay in this case. 

The CAT, therefore, concluded that the fine of £25.45 
million imposed on FPM should be upheld. 

Cross-sector 

 

Judgment [2020] CAT 28 
Link  

https://www.catribunal.org.uk/sites/default/files/2020-12/1337_FPM_Judgment_2020_CAT_28_221220.pdf


UK  

 
 

  

 

51 

Development Summary Sector Impact Links  

Competition Act 1998 
(Groceries) (Public Policy 
Exclusion) Order 2020 
published 

On 18 December 2020, the Competition Act 1998 
(Groceries) (Public Policy Exclusion) Order 2020 (SI 
2020/1568) was published. This excludes from the Chapter 
I prohibition certain agreements (relating, in particular, to 
co-ordination about quantifies of groceries, staff 
deployment, range of groceries, stock levels, store opening 

hours, and supply to vulnerable customers, and information 

sharing about stock levels, shortages and services of 
logistics providers) between groceries suppliers. 
The Order came into effect on 11 January 2021, but applies 
retroactively from 17 December 2020. It will expire on 31 
March 2021. A similar Order was made in March 2020 as a 
result of the pandemic, but it was revoked in October 2020. 

Cross-sector 

 

The Competition Act 1998 
(Groceries) (Public Policy 
Exclusion) Order 2020 
Link 

Explanatory Memorandum 
Link 

CMA publishes final report 
on funerals and crematoria 
services market 

investigation 

On 18 December 2020, the CMA published its final report 
on its market investigation into the supply of services by 
funeral directors at the point of need and the supply of 

crematoria services in the UK concluding that these 
markets are not functioning well. 

It found that the following features, individually or in 
combination, restrict or distort competition, giving rise to 
an adverse effect on competition: 

− low level of customer engagement caused by the 
intrinsically challenging circumstances surrounding the 
purchase of a funeral 

− lack of easily accessible and clearly comparable 
information on the products and services provided by 
funeral directors, including their prices and levels of 
quality 

− lack of visibility to customers of the level of quality of 
care given to the deceased by funeral directors 

− high barriers to entry in the supply of crematoria 
services; and 

− high levels of local concentration in the supply of 
crematoria services 

Cross-sector 

 

Press release 
Link 

Final report 
Link 

CMA case page 
Link 

Financial Services and 
Markets Act 2000 
(Regulated Activities) 
(Amendment) Order 2021 

(SI 2021/90) 
Link 

Explanatory Memorandum 
Link 
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The CMA concluded that these market features are causing 
consumer detriment in the form of higher prices. The CMA’s 
remedies package includes: 

− requiring funeral directors and crematoria to improve 
the transparency of price and commercial information 
provided to customers, and to prohibit funeral 
directors from entering into certain commercial 

arrangements for customer referral and solicitation 

− recommending to government that it establish an 

inspection and registration regime to monitor the 
quality of funeral director services 

− recommending to the CMA board that the CMA actively 

monitor the funerals sector, publish an annual report 
on consumer outcomes and consider consulting on a 
new market investigation reference once the impact of 
COVID-19 is better understood; and 

− requiring some larger funeral directors and all 
crematorium operators to provide the CMA with 

information on volume and revenues to assist it in 
monitoring the sector 

Separately, on 28 January 2020, the Financial Services and 
Markets Act 2000 (Regulated Activities) (Amendment) 
Order 2021 was published amending the regulatory 

framework for providers of pre-paid funeral plan contracts. 
It brings plan providers and intermediaries within the FCA's 
remit and requires providers of funeral plan contracts to 
obtain authorisation under the Financial Services and 
Markets Act 2000 (FSMA) when entering into, or carrying 
out, such contracts. 

CMA accepts commitments 
offered by Essential 
Pharma in investigation 
into supply of lithium-

based medication for the 
treatment of bipolar 
disease 

On 18 December 2020, the CMA announced that it had 
decided to accept binding commitments offered by 
Essential Pharma under section 31A CA98 to address 
competition concerns relating to conduct regarding the 

supply of Priadel, which is used to treat bipolar disorder. 

Under the commitments, which will be binding for a period 

of five years, Essential Pharma will: continue to ensure 
appropriate and continued supplies of Priadel to the UK on 

Health and 
Life Sciences  

Decision 
Link 

Press release 
Link 

https://assets.publishing.service.gov.uk/media/5fdb73c18fa8f5148deb3005/Commitments_decision.pdf
https://www.gov.uk/government/news/cma-secures-affordable-supply-of-key-bipolar-drug
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terms agreed from time to time with the Department of 
Health and Social Care (“DHSC”); not serve a 
discontinuation notice to the DHSC relating to Priadel; and 
ensure that the potential divestment of, or grant of a 
licensing agreement in relation to, the supply of Priadel in 

the UK does not affect the application of the proposed 
commitments. 

CMA issues infringement 
decision to three suppliers 
of groundworks products 
to the construction 
industry 

On 17 December 2020, the CMA issued an infringement 
decision finding that three suppliers of groundworks 
products to the UK construction industry, Vp plc, M.G.F. 
(Trench Construction Systems) Ltd and Mabey Hire Ltd, 
infringed the Chapter I prohibition CA98 and Article 101 
TFEU by sharing confidential information on future pricing 
and commercial strategy, and co-ordinating their 
commercial activities to reduce uncertainty. This included 

monitoring each other’s prices and challenging quotes they 
deemed too low, and had the objective of reducing 
competition and maintaining or increasing prices. 

The CMA fined Vp £11,235,660 and M.G.F. and its parent 
company MGF Limited £3,773,910. Mabey Hire Ltd 
benefited from full immunity from fines under the CMA's 
Leniency Programme. 

This is the fourth time in the last two years that the CMA 
has fined a cartel in the construction sector. 

Cross-sector 

 

Press Release 
Link 

CMA case page 

Link 

Supreme Court dismisses 
Mastercard appeal on legal 
requirements for granting 
collective proceedings 

order in collective 

competition damages 
claim 

On 11 December 2020, the Supreme Court handed down 
its judgment on an appeal by Mastercard to challenge a 
Court of Appeal judgment that found that the CAT had 
erred in refusing an application for a collective proceedings 

order (“CPO”) by Mr Walter Merricks in relation to a 

potential collective claim for damages from Mastercard. 

The Supreme Court held that collective proceedings are a 
special form of civil procedure designed to provide access 

to justice where an ordinary individual civil claim would be 
inadequate. Courts frequently have to deal with difficult 
issues in calculating damages and do not deprive individual 
claimants a trial merely because of quantification issues 
where there is otherwise a triable issue. If the 
quantification issues would not have prevented an 

Cross-sector 
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individual consumer’s claim from proceeding to trial, the 
CAT should not have stopped the collective proceedings 
claim at the certification phase. The CAT is required to do 
its best on the available evidence. 

In addition, the CAT should have asked itself whether the 
claims were suitable to be brought in collective proceedings 
as compared to individual proceedings, and suitable for an 

award of aggregate damages as compared to individual 
damages. The CAT failed to apply this test of relative 
suitability. The CAT had, therefore, erred in concluding that 
difficulties with incomplete data and interpreting the data 
were a good reason to refuse certification. It had placed too 
much weight on its decision that the case was not suitable 
for aggregate damages. This is a relevant factor for 

certification, but it is not a condition. 

Finally, the CAT was wrong to require Mr Merricks’ 

proposed method of distributing aggregate damages to 
take account of the loss suffered by each class member. A 
central purpose of the power to award aggregate damages 

in collective proceedings is to avoid the need for individual 
assessment. 

Therefore, the Supreme Court, by a majority, agreed with 
the Court of Appeal that the CAT’s decision was 
undermined by error of law and sent Mr Merricks’ 
application for a CPO back to the CAT. 

CMA publishes Digital 
Markets Taskforce's advice 
to government on design 

and implementation of new 

competition regime for 
digital markets 

On 8 December 2020, the CMA published the advice of the 
Digital Markets Taskforce to the government on the design 
and implementation of a new competition regime for digital 

markets. 

The Taskforce's advice relates mainly to the establishment 

of a DMU responsible for a new regime for regulating digital 
firms with "Strategic Market Status" (“SMS”). The key 
pillars of this regime are: 

− a new, legally binding code of conduct, tailored to 
each firm found to have SMS, designed and overseen 
by the DMU. The code will help to shape the behaviour 
of powerful digital firms. The DMU should have a 

Cross-sector 
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Link 
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Advice of the Digital 
Markets Taskforce "A new 
pro-competition regime for 
digital markets" 

Link 

Digital Markets Taskforce 

webpage (including links 
to Appendices to main 
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https://www.gov.uk/government/news/cma-advises-government-on-new-regulatory-regime-for-tech-giants
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range of powers to address any concerns, including 
the potential for significant penalties 

− pro-competitive interventions that seek to address the 
sources of market power and driver longer-term 
dynamic changes in these activities, opening up 
opportunities for greater competition and innovation; 
and 

− enhanced merger rules, which would enable the CMA 
to apply closer scrutiny to transactions involving SMS 

firms. This would include mandatory notification of 
certain transactions by SMS firms, imposing a block on 
completing a deal until the CMA had investigated, and 
a reduced threshold of proof based on the likelihood of 
harm to consumers 

The Taskforce has set out recommendations relating to 
each of these elements, as well as on the objectives of the 
DMU, how it will designate that a large digital firm has 
SMS, the DMU's monitoring and enforcement powers, and 

its procedures and information-gathering powers. 

report) 
Link  

High Court grants director 
limited permission to 
continue to act as director 

On 2 September 2020, the CMA announced that Mr Robin 
Davies had given it a competition disqualification 
undertaking not to act as a director of any UK company for 

two years as of 24 November 2020 following his 
participation in the exchange of commercially sensitive 
information in connection with the drug nortriptyline. 

However, on 17 December 2020, the CMA announced that, 
the High Court had granted Mr Robin Davies, director of 
Alissa Healthcare Research Limited, permission to act as 
director and take part in the management of certain 

companies, subject to strict conditions. The CMA did not 

oppose Mr Davies’ application due to the essential nature of 
the Alissa's business as a pharmaceutical supplier 
(particularly during a global pandemic), the fact that there 
was no one suitable to replace Mr Davies and that he is the 
sole executive director, and the fact that a well-qualified 
non-executive director has been appointed to oversee the 
compliance of Alissa with competition law. 

Cross-sector 
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In issuing its judgment, the Court emphasised that the 
granting of 'leave to act' is not simply a rubber-stamping 
exercise by the Courts and that the protection of the public 
must be at the forefront of the Court’s mind when 
considering such applications. 
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Government and HMRC 
guidance 

The up to date versions of UK Government guidance on 
compliance with the new rules for trading with the EU can 
be accessed from the Government’s landing page: Brexit: 

the new rules are here. 

The Border Operating Model which explains how the UK/EU 
border now works has been updated. This now includes a 
new section on the rules of origin that apply to determine 
whether goods moving between the EU and the UK meet 

the domestic content or processing criteria contained in the 
CTA and accordingly benefit from zero tariffs and quotas. 

HMRC has published a collection that brings together all 
customs, VAT and excise Brexit legislation and Customs 
notices that have the force of law, as well as guidance on 
VAT treatment of transactions or movements of goods 

which span the end of the transition period and guidance 
on how UK VAT registered businesses can obtain a 
certificate of status in order to claim a VAT refund in 

another country. 

Cross-sector 

 

Government guidance 
Link 

The Border Operating 

Model 
Link 

HMRC customs, VAT and 
excise UK transition 
legislation from 1 January 
2021 
Link 

HMRC guidance on VAT 
treatment of transactions 

or movements of goods 
which span the end of the 

transition period 
Link 

HMRC guidance: get 
confirmation from HMRC 
that you are trading in the 
UK 
Link 

UK Customs Tariff The UK’s Customs Tariff was brought into force via The 
Customs Tariff (Establishment) (EU Exit) Regulations 2020. 
This applies to imports of goods to which a free trade 

agreement, generalised scheme of preference or other 

exception does not apply and establishes the UK’s 
commodity codes (which in turn classify goods and their 
applicable tariff). 

Cross-sector 

  

UK's most favoured nation 
tariff rates 
Link 

The Customs Tariff 
(Establishment) (EU Exit) 
Regulations 2020 

Link 

Inquiries into UK-EU 
relations and trade in 

goods and services 

The EU Services Sub-Committee has launched an inquiry 
into the future of UK-EU relations on trade in services, 

examining the impact that the CTA will have on the UK’s 
services sector including financial services, professional and 
business services, creative industries, research and 

Cross-sector 

  

Services inquiry 
Link 

Goods inquiry 
Link 
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education, data and digital services. The Committee is 
looking for evidence on several questions including on the 
topics of mobility of professionals, intellectual property, 
digital trade and the potential impact of an absence of a 
data adequacy decision (in respect of personal data flows) 
at the end of the six month grace period. 

The House of Lords EU Goods Sub-Committee is also 
carrying out an inquiry into future UK-EU relations and 
trade in goods, examining the TCA provisions on trade in 

goods with particular emphasis on non-tariff barriers (rules 
of origin and technical barriers to trade), customs 
arrangements, transport and level playing field provisions. 

Brexit rules of origin hit UK 
businesses’ supply chains 

On 25 January 2021, industry representatives gave 
evidence to the UK Parliament’s Sub-Committee on EU 
goods. They said that British manufacturers are facing 
difficulties in accessing the EU market due to complex rules 
of origin in the TCA. Manufacturers of everything from 
confectionery to car parts are reshaping business models to 
fit with the new requirements, in some cases changing 

suppliers to prove the origin of their inputs. 

Luke Hindlaugh from the Food and Drink Federation told 

the Committee that: 

− there are “significant barriers to overcome” for 

businesses wishing to export to the EU market, 
despite the positive “headline” of tariff-free access in 
the TCA 

− some provisions on rules of origin for food and drink 
provide worse access than the EU-Canada agreement. 
Rules of origin allow tariff-free access to goods so long 
as a set portion of the product is made from materials 

in the exporting country, which traders must also 
prove 

− the rules lack recognition of inputs from developing 
countries that then go into exports to the EU and push 
UK businesses to reorient their supply chain; and 

− the majority of manufacturers in the sugar and 
confectionery industry are unlikely to be able to 

continue to use fair-trade sources and will have to use 
EU sources to gain tariff-free access to EU markets 

Cross-sector 
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Alessandro Marongiu from the Society of Motor 
Manufacturers and Traders said that in some cases, the 
administrative burden may be so great that simply 
“deciding to pay the EU tariff can be an option for smaller 
businesses.” However, those who decide to pay tariffs in an 
attempt to avoid having to prove parts’ origins are still 
“unlikely to be shielded from origin requirements, since 

their customers will need to know the origins, which could 
lead back to these other companies.” This could leave 

British companies at “a very serious disadvantage.” 
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US adds Chinese National 
Offshore Oil Corporation to 
Entity List & imposes visa 
restrictions 

On 15 January 2021, the US Bureau of Industry and 
Security in the Commerce Department has added the 
Chinese National Offshore Oil Corporation to the Entity List 
on the basis that it is “reasonably believed to be involved, 
or poses a significant risk of becoming involved in activities 

contrary to the national security or foreign policy interests 
of the US”. 

Cross-sector 

 

Press Release 
Link 

https://www.federalregister.gov/documents/2021/01/15/2021-00995/addition-of-entity-to-the-entity-list-and-addition-of-entity-to-the-military-end-user-meu-list-and


Contacts  

 
 

  

 

61 

Global contacts 

 

Ros Kellaway 
Partner 

T: +44 20 7919 4882 
M: +44 779 873 4263 

roskellaway@ 
eversheds-sutherland.com 

 

 

Mark Herlach 
Partner 

T: +1 202 383 0172 

markherlach@ 
eversheds-sutherland.com 

Austria 

 

Aurelius Freytag 
Partner 

T: +43 1 51 62 01 25 
M: +44 436 642 0281 47 
aurelius.freytag@ 

eversheds-sutherland.at 

China 

 

Adam Ferguson 
Partner 

T: +852 2186 3248 
M: +852 9734 8178 

adamferguson@ 
eversheds-sutherland.com 

 



Contacts  

 
 

  

 

62 

Estonia 

 

Risto Rüütel 
Partner 

T: +372 622 9990 
risto.ruutel@ 
eversheds-sutherland.ee 

France 

 

Dan Roskis 
Partner 

T: +33 1 55 73 41 37 
M: +33 6 12 82 68 93 
danroskis@ 
eversheds-sutherland.com 

 

 

Chloé Charbeaux 
Associate 

T: +33 1 55 73 40 64 
chloecharbeaux@ 
eversheds-sutherland.com 

 

 

Hadrien Jolivet 
Associate 

T: +33 1 55 73 40 54 
hadrienjolivet@ 
eversheds-sutherland.com 

Germany 

 

Martin Bechtold 
Partner 

T: +49 8 95 45 65 146 
martinbechtold@ 
eversheds-sutherland.com 

 

 

Fabrice Witzke 

Principal Associate 

T: +49 8 95 45 65 305 
M: +49 151 1795 1803 
fabricewitzke@ 
eversheds-sutherland.com 

Ireland 

 

Sean Ryan 

Partner 

T: +35 3 16 64 42 07 
seanryan@ 
eversheds-sutherland.ie 

 

 

Katie Haberlin 

Solicitor 

T: +35 3 16 64 49 70 
katiehaberlin@ 
eversheds-sutherland.ie 

 

 

Shane Kelly 

Legal Assistant 

T: +35 3 16 64 49 73 
shanekelly@ 
eversheds-sutherland.ie 



Contacts  

 
 

  

 

63 

Italy 

 

Alessandro Greco 
Partner 

T: +39 0 68 93 27 01 
M: +39 347 063 5784 

alessandrogreco@ 
eversheds-sutherland.it 

 

 

Gabriele Maria Polito 
Associate 

T: +39 0 68 93 27 023 
M: +39 345 774 6464 

gabrielemariapolito@ 
eversheds-sutherland.it 

 

 

Antonio Campitiello 
Associate 

T: +39 0 68 93 27 051 
M: +39 340 252 9300 

antoniocampitiello@ 
eversheds-sutherland.it 

Latvia 

 

Gunta Lokastova 
Senior Associate 

T: +371 6728 0102 
gunta.lokastova@ 

eversheds-sutherland.lv 

Lithuania 

 

Rimtis Puišys 
Partner 

T: +37 0 52 39 23 73 
rimtis.puisys@eversheds.lt 

 

 

Manvydas Borusas 
Associate 

T: +37 0 52 52 73 39 
M: +37 062 953 991 
manvydas.borusas@eversheds.lt 



Contacts  

 
 

  

 

64 

Netherlands 

 

Michel Chatelin 
Partner 

T: +31 2 05 60 06 51 
M: +31 654 343 221 

michelchatelin@ 
eversheds-sutherland.com 

 

 

Eline van Nimwegen 
Senior Associate 

T: +31 2 05 60 05 42 
M: +31 681 413 905 

elinevannimwegen@ 
eversheds-sutherland.com 

 

 

Fons Leijten 
Associate 

T: +31 20 5600 637 
M: +31 6 2292 4868 

fonsleijten@ 
eversheds-sutherland.com 

Poland 

 

Marta Gadomska-Gołąb 
Partner 

T: +48 22 50 50 732 
marta.gadomska-golab@ 

eversheds-sutherland.pl 

 

 

Aleksandra Kunkiel-Kryńska 
Partner 

T: +48 22 50 50 775 
M: +48 510 087 784 
aleksandra.kunkiel-krynska@ 

eversheds-sutherland.pl 

 

 

Dariusz Aziewicz 
Associate 

T: +48 22 50 50 738 
M: +48 510 087 785 
dariusz.aziewicz@ 

eversheds-sutherland.pl 

Romania 

 

Mihai Guia 
Managing Partner 

T: +40 2 13 11 25 61 
M: +44 407 233 615 86 
mihaiguia@eversheds.ro 

 

 

Oana Dobre 
Senior Associate 

T: +40 2 13 11 25 61 
M: +44 407 409 766 78 
oanadobre@eversheds.ro 



Contacts  

 
 

  

 

65 

Russia 

 

Mikhail Timonov 
Partner 

T: +7 812 363 3377 
M: +7 921 415 0475 

mikhail.timonov@ 
eversheds-sutherland.ru 

 

 

Alexander Gavrilov 
Senior Associate 

T: +7 495 662 6434 
M: +7 963 645 1424 

alexander.gavrilov@ 
eversheds-sutherland.ru 

South Africa 

 

Greg Shapiro 
Partner 

T: +27 8 73 59 15 47 
M: +27 832 875 177 
gregshapiro@ 

eversheds-sutherland.co.za 

Spain 

 

Crisanto Pérez-Abad 
Partner 

T: +34 9 14 29 43 33 
cperezabad@ 
eversheds-sutherland.es 

  



Contacts  

 
 

  

 

66 

Switzerland 

 

Daniel Bachmann 
Partner 

T: +41 31 328 75 75 
M: +41 79 695 22 75 
daniel.bachmann@ 
eversheds-sutherland.ch 

 

 

Dr. Martin Rauber 
Legal Director 

T: +41 44 204 90 90 
M: +41 78 673 99 28 
martin.rauber@ 
eversheds-sutherland.ch 

Tunisia 

 

Farès El Heni 
Managing Partner 

T: +21 67 18 60 235 
M: +33 6 68 20 65 33 
fareselheni@ 
eversheds-sutherland.com 

 

 

Imen Enneifar 
Principal Associate 

T: +21 67 18 60 235 
imenenneifar@ 
eversheds-sutherland.tn 

United Kingdom 

 

James Lindop 

Partner 

T: +44 20 7919 4718 
M: +44 781 015 1278 
jameslindop@ 
eversheds-sutherland.com 

 

 

Julia Woodward-Carlton 

Partner 

T: +44 20 7919 4770 
M: +44 776 871 3061 
juliawoodwardcarlton@ 
eversheds-sutherland.com 

 

 

Annabel Borg 

Principal Associate PSL 

T: +44 20 7919 4707 
M: +44 746 490 6210 
annabelborg@ 
eversheds-sutherland.com 

 



Contacts  

 
 

  

 

67 

 

United States 

 

Mark Herlach 
Partner 

T: +1 202 383 0172 
markherlach@ 

eversheds-sutherland.com 

 

 

Jeff Bialos 
Partner 

T: +1 202 383 0363 

M: +1 202 445 1112 
jeffbialos@ 

eversheds-sutherland.com 

 

 

Ginger Faulk 
Partner 

T: +1 202 383 0981 
gingerfaulk@ 

eversheds-sutherland.com 

 



 

eversheds-sutherland.com 
© Eversheds Sutherland 2021. All rights reserved. 
Eversheds Sutherland (International) LLP and Eversheds Sutherland (US) LLP are part of a global legal practice,  

operating through various separate and distinct legal entities, under Eversheds Sutherland. For a full description  

of the structure and a list of offices, please visit www.eversheds-sutherland.com. 

lon_lib1\24472484\2 

 
 
 
 
 

 
 
 
 
 
 

 

 
 
 
 
 
 

 
 
 
 
 

 

For more information, please visit our website 

eversheds-sutherland.com/competition 

https://www.eversheds-sutherland.com/competition

