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Introduction and executive summary 

What this means to you 

The current trends and behaviour in the litigation market are bringing the whole strategy of pre-action 
conduct into the spotlight. The English civil procedure rules set out pre-action steps that litigants are 
encouraged to take, however, the willingness of international counterparties to challenge jurisdiction, or to 
be first to seize their home courts with proceedings, requires a more sophisticated tactical approach to be 
adopted at the very first sign of a dispute. This publication highlights some of the sophisticated and complex 
arguments used to challenge jurisdiction clauses and forum conveniens over the last 12 months. 

This is our third publication in which we consider further the jurisdictional issues coming before the courts, 
and particularly the Court of Appeal, in 2022.  In our first two publications (March 2021 and January 2022) we 
looked at some of the key decisions and the trends which emerged around the court’s interpretation of 
jurisdiction clauses and acceptance of jurisdiction even where those clauses are in conflict, exclusivity is being 
challenged, or foreign law is deemed to apply.  

The judiciary’s approach has not wavered in 2022 in their readiness to accept jurisdiction, sending a strong 
message that the English courts recognise their presence in the field of international dispute resolution.  The 
decisions of 2022 particularly highlight: 

i. the ongoing impact of post-Brexit legislation on the court’s jurisdiction, even two years following the
end of the transitional period

ii. the English court’s pragmatic approach to the interpretation of jurisdiction clauses, particularly in
relational and insurance tower contracts, providing further gloss to the well-established principles of
construction, considering the use of mandatory language, positioning of wording and references to
applicable law

iii. a flurry of applications for anti-suit injunctions, with parties willing to advocate for their preferred
jurisdiction

iv. the instances where the court is prepared to refuse a stay of English proceedings in anti-suit
applications; boldly cutting across both post-Brexit transitional provisions and the arbitration exception
where the ends of justice require it or issues of domestic consumer protection law fall to be determined

We have provided a short summary of seven decisions of the English courts in 2022 that illustrate these 
developments: 

1. guidance from the Court of Appeal on the impact of Dicey Rule 3 and conflict of laws on the English
court’s jurisdiction to determine claims by a foreign state to recoup tax refunds erroneously paid –
Skatteforvaltningen (The Danish Customs and Tax Divisions) v Solo Capital Partners LLP (In Special
Administration) [2022] EWCA Civ 234

2. how Article 67 of the EU-UK Withdrawal Agreement and the effect of related proceedings in EU Member
States can still impact upon the English Court’s jurisdiction to hear disputes – Simon v Taché [2022]
EWHC 1674 (Comm)

3. a the continued importance of the use of unambiguous language in both governing law and jurisdiction
clauses, particularly in interrelated contracts and insurance contract towers – AIG Europe SA (formerly
AIG Europe Ltd) v John Wood Group Plc [2022] EWCA Civ 781

4. the court’s experience and willingness to hear claims relating to business interruption, arising out of the
COVID-19 pandemic, defeating forum non conveniens challenges, even where there is no obvious
connection to England – Al Mana Lifestyle Trading LLC v United Fidelity Insurance Co PSC & Ors [2022]
EWHC 2049 (COMM)

https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/International_arbitration/English_Court_doing_about_jurisdiction_disputes
https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/International_arbitration/One_year_on_from_Brexit
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5. the legal approach to anti-suit injunctions where the applicant seeking relief, and respondent to the
application, are not parties to the arbitration or jurisdiction agreement – QBE Europe SA/NV v Generali
Espana de Seguros Y Reaseguros [2022] EWHC 2062

6. the court’s refusal to stay proceedings, even where another court was the most appropriate forum, as a
result of the defendants’ tactical conduct and the costs repercussions for the claimant – Klifa v Slater &
Anor [2022] EWHC 427 (QB)

7. the Court of Appeal declining to stay proceedings in the face of an agreement to arbitrate on domestic
consumer law grounds – Soleymani v Nifty Gateway LLC (competition and markets authority
intervening) [2022] EWCA Civ 1297

Looking forward 

The flurry of activity around anti-suit injunctions is likely to remain buoyant, particularly now that forum 
conveniens challenges can be raised between EU members states.  The growing global nature of 
interrelated contracts and insurance tower contracts, is likely continue to bring disputes over jurisdiction 
before the courts, particularly given the readiness of international counterparties to litigate this issue.  

It will also be interesting to see how the expanded jurisdictional gateways are treated by the courts since 
their introduction on 1 October 2022.  Whilst we are likely to see more causes of action successfully 
meeting the criteria of the gateways, we have already seen the English court’s more restrictive approach to 
their application; looking for substance in gateway submissions and shifting the focus of litigants toward 
forum conveniens and what the ends of justice require. 

Care needs to be taken at the outset of any dispute to ensure that the strategy for resolving the issues in the 
most appropriate forum is prudently considered. 
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Case 1 
Skatteforvaltningen (The Danish Customs and Tax Divisions) 
v Solo Capital Partners LLP (In Special Administration) [2022] 
EWCA Civ 234 

25 February 2022 

Quick read/summary 

In this case the Court of Appeal considered, for the first time, whether claims to recoup tax refunds 
erroneously paid contravened conflict of laws principles and, if so, whether they could nevertheless proceed 
on public policy grounds.  The principle that English courts have no jurisdiction to entertain an action for the 
enforcement, either directly or indirectly, of a penal, revenue or other public law of a foreign state (‘Dicey Rule 
3’)1 came under careful analysis and this decision provides helpful guidance on its application. 

The Court of Appeal overturned the decision at first instance and allowed the claims to proceed under the 
jurisdiction of the English Courts on the basis that Dicey Rule 3 did not render the claims inadmissible. 

Background 

Skatteforvaltningen (‘SKAT’), the Danish tax and customs administration, issued five separate claims in the 
English Commercial Court against 114 defendants for approximately £1.44 billion.  The claims sought to 
recoup tax refunds paid by SKAT in response to allegedly fraudulent representations made by defendant 
individuals and corporate entities who had procured withholding tax refund applications and received 
payments from SKAT (‘the Applicants’).  The Applicants were not in fact shareholders in Danish companies, nor 
had they received any dividends.  As such, the SKAT argued that it had been induced to pay out tax refunds as 
a victim of fraud. 

The Defendant, Solo Capital Partners LLP (‘SCP’), applied to have the claim struck out on the basis that the 
English courts did not have jurisdiction to enforce the revenue laws of another state, pursuant to Dicey Rule 3. 

In April 2021, the High Court agreed with SCP and dismissed SKAT’s case on the basis that SKAT’s claims were 
seeking to recover, in this jurisdiction, tax which was due in Denmark. SKAT appealed, stating that the judge at 
first instance had erred in finding that the claims fell within Dicey Rule 3. 

The parties’ arguments 

SKAT argued that Dicey Rule 3 only applies in circumstances where the claim is to recover tax due.  The basis 
of its claims was not the recovery or enforcement of tax, but the recovery of sums which had been wrongfully 
extracted from it by fraudulent misrepresentations made by the defendants who had never paid, or been liable 
to pay, the tax themselves. 

Many of the defendants were based in England and therefore domiciled in Brussels-Lugano Member States 
when the proceedings were served.  SKAT argued that the proceedings were a “civil and commercial matter”, 
rather than a “revenue, customs or administrative matter”, under the Brussels-Lugano regime and as such the 
English court could not therefore dismiss the claims under Dicey Rule 3. 

1 Rule 3(1) of Dicey, Morris & Collins on the Conflict of Laws Edn 15. 

https://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWCA/Civ/2022/234.html&query=(title:(+.2022.+))+AND+(title:(+EWCA+))+AND+(title:(+Civ+))+AND+(title:(+234+))
https://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWCA/Civ/2022/234.html&query=(title:(+.2022.+))+AND+(title:(+EWCA+))+AND+(title:(+Civ+))+AND+(title:(+234+))
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The decision of the High Court 

At first instance, the High Court concluded that all SKAT’s claims were inadmissible as a consequence of Dicey 
Rule 3.  The High Court noted that none of the relevant authorities had previously considered a claim to 
recoup a tax refund erroneously paid, however, it found that all of SKAT’s claims were, in substance, claims 
seeking to enforce in England, the Kingdom of Denmark’s sovereign right to tax dividends declared by Danish 
companies, and the refund systems established by Danish tax statute. 

The court held that Dicey Rule 3 is an overriding or mandatory substantive rule of English law as the lex fori2. 
Whilst noting the contrast in the Brussels-Lugano regime between the concept of a “civil and commercial 
matter” and a “revenue, customs or administrative matter” by way of classification of types of court 
proceedings, the Judge found that such classification was only relevant to the application of the Brussels-
Lugano regime and did not touch the question of whether Dicey Rule 3 applied to defeat the claim.  

On appeal 

The Court of Appeal upheld SKAT’s appeal and allowed the claims to proceed before the English courts on the 
basis that SKAT was simply claiming, in respect of the majority of claims, for restitution of fraudulently-claimed 
funds “as a victim of fraud to reimbursement of the monies of which it has been defrauded”. 

The Court of Appeal held that in determining whether a claim was inadmissible by virtue of Dicey Rule 3, the 
court had to examine the substance of the claim to see whether it really was a claim to recover foreign 
revenue.  It concluded that this case was not such a claim.  It found that the sums paid out by SKAT were not 
in fact repayments or refunds at all, but the “abstraction of monies by the fraudsters… in the same way as if 
they had broken into SKAT’s safe and stolen the monies3” and as such, the judge at first instance had wrongly 
characterised SKAT’s claim as a claim to tax. 

The Court of Appeal found that in bringing a claim to recover the monies of which it was defrauded, SKAT was 
not doing an act of sovereign character or enforcing a sovereign right, nor was it seeking to vindicate a 
sovereign power; it was merely making a claim for the restitution of monies.  The fact that, at trial, there would 
be a detailed examination of the Danish tax regime and possible criticism of SKAT's systems did not somehow 
convert the claims into ones to enforce a tax regime4. 

The implications 

It remains the case that a claim for unpaid tax, whether or not a fraud is involved, would likely be prevented 

by Dicey Rule 3 on the basis that such claims attempt to enforce a foreign revenue law in the courts of 

England and Wales.  The presence of a tax liability was stated to be a critical factor in the assessment of the 

scope of Dicey Rule 3 and is likely to invoke its application. The Court of Appeal was clear in distinguishing 

the facts of this case from circumstances where a tax liability is legitimately due, paid, and then fraudulently 

reclaimed. 

2 ‘lex fori’, meaning the law of the country in which an action is brought. 
3 Judgment para [143] 
4 Judgment para [138] 
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Case 2 
Simon v Taché [2022] EWHC 1674 (Comm) 

 1 July 2022 

Quick read/summary 

This decision highlights that even two years on from the end of the Brexit transitional period, Article 67 of the 
EU-UK Withdrawal Agreement and the effect of related proceedings in EU Member States can still impact 
upon the English Court’s jurisdiction to hear disputes. The fact that the English proceedings commenced after 
the end of the transitional period and became related to Belgian proceedings at a later date did not affect the 
application of Article 67. 

The case also considers the balancing act which is sometimes necessary in deciding which is the most 
appropriate forum and clarified the point at which the English court is first seized of proceedings, being the 
date the claim is issued, rather than the date of an order giving permission to serve out of the jurisdiction. 

Background 

The defendant art advisors, domiciled and resident in Belgium, provided consultancy services to the claimant 
in relation to the purchase of 17 artworks, two of which became the subject of the dispute. 

On 26 October 2020, before the Brexit transition period ended on 31 December 2020, the defendants 
commenced a claim in Belgium, alleging that the claimant had undertaken acts of harassment and defamation 
against them.  They sought injunctive relief to prevent the claimant’s behaviour which was described as quasi-
criminal misconduct, and damages for compensation.  

On 30 March 2021 the claimant, a French national residing in England, successfully obtained permission to 
serve English proceedings on the defendants out of the jurisdiction for alleged breach of contractual and 
tortious duties of care in advising on the purchase of artwork and for an account of secret commissions. 

The defendants subsequently amended their claim in the Belgium proceedings on two separate occasions to 
include a claim for a negative declaration in respect of the allegations the claimant had raised in English 
proceedings, and to state that the defendants did not fail in their obligations in their relationship with the 
claimant, resulting in no liability to the claimant.  

On 22 October 2021, the Belgian court found that it had jurisdiction and that the claimant had committed 
misconduct, but that there was insufficient evidence of loss.  It declined to rule on the defendants’ claim for a 
negative declaration on the basis that those allegations were before the English courts.  The defendants 
appealed and the claimant cross appealed. 

In November 2021, the claimant applied to amend her claim in the English proceedings to include a claim of 
dishonest assistance and breach of fiduciary duties, and sought permission to serve the amended claim form 
out of the jurisdiction.

https://www.bailii.org/ew/cases/EWHC/Comm/2022/1674.html
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The parties arguments before the English court 

The defendants challenged the English court’s jurisdiction on the basis that Article 67 of the Withdrawal 
Agreement applied to legal proceedings instituted before the end of the transition period.  As such, the court 
was required to stay the English proceedings pursuant to Article 29 and/or Article 30 of Brussels Recast5. 

Article 29 states that where proceedings involving the same cause of action and parties are brought in the 
courts of different Member States, any court other than the court first seized shall stay its proceedings until the 
jurisdiction of the first court is established.  In the alternative, the defendants submitted that Article 30 applied, 
which entitles any court other than the first seized court to stay pending “related” actions. 

The defendants also argued that the order giving permission to serve out should be set aside on the basis that, 
as at the date permission was sought, there were no arguable grounds for service out, reasonable prospects of 
success, or that England was the appropriate forum. 

Whilst the claimant admitted carrying out most of the acts complained of, she denied that it amounted to 
harassment or defamation and argued that it was conduct directed at obtaining a reimbursement in respect of 
certain artwork purchased, alleging she had been deceived by the Defendants and had paid an excessive price.  
The claimant also disputed the jurisdiction of the Belgian courts and argued that in fact the English court was 
first seized of the related proceedings at the time permission was given to serve out. 

The decision 

The key questions before the court were: 

1. whether the proceedings involved the same cause of action or could be considered “related” under
Articles 29 and 30 of Brussels Recast

2. whether Article 67 of the Withdrawal Agreement applied where proceedings were commenced after the
end of the transitional period

3. when the English court became seized of proceedings

4. whether the order giving permission to serve out of the jurisdiction should be set aside

The court held that it was not necessary for the Belgian and English proceedings to have been “related” prior 
to 31 December 2020.  The fact that the English proceedings commenced after the end of the transitional 
period and became related to the Belgian proceedings at a later date did not affect the application of Article 
67. Whilst the two sets of proceedings were arguably unrelated at their outset, the court found that the
English and Belgian proceedings became related on the basis that a claim for a negative declaration in terms
that a party had not “proved” liability was the same cause of action as a claim subsequently brought by the
party alleging liability.

On the question of when the English court was seized of proceedings, it held that it was seized at the time the 
claim form was issued and not at the time the court gave permission to serve out of the jurisdiction.  As a 
result, Article 29 of Brussels Recast applied, and the court was bound to stay the English proceedings.  Whilst it 
was not necessary to consider the application of Article 30, the court went on to conclude that Article 30 
would nevertheless have applied to stay the proceedings until the Belgian Court of Appeal determined the 
case. 

5 The European Union Judgments Regulation 1215/2012 (‘Brussels Recast’) 
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The Court set aside the order for permission to serve the claim out of the jurisdiction, stating that whilst it 
found there was a serious issue to be tried, it was not satisfied that the claimant could show that England was 
the appropriate forum.  The fact that there were pending related Belgian proceedings was a factor that 
potentially “carries great weight”6 particularly given that the claimant had already filed submissions in the 
Belgian proceedings, and the underlying facts were more closely connected with Belgium than England.  

The court declared that it had no jurisdiction to hear the English proceedings and set aside the order giving 
permission to serve out. 

The implications 

This case is an example of two arguably distinct sets of proceedings becoming 'related’ for the purposes of 

Articles 29 and 30 as a result of various amendments made by both parties to their respective claims and 

the nature of relief sought. 

It is interesting that in this case, the court considered whether the jurisdictional gateways could be satisfied 
in substance, not just as tick-box exercise.  Whilst three of the gateways technically applied, their 
significance was balanced against other factors which pointed toward the most appropriate forum.  As the 
case law develops following the significant amendments to the jurisdictional gateways since 1 October 
2022, the focus may shift more toward arguments around forum conveniens, with a stricter application of 
the gateways to avoid what may otherwise become satellite litigation over a battle of multiple forums. 

The decision in Brownlie II, covered here, widened the potential application of the tort gateway  in respect 
of claims for damages sustained within the jurisdiction.  It left some uncertainty, however, around how that 
may apply in claims for pure economic loss.  This decision addressed the issue head on, finding that there 
was no sufficient evidence to support the proposition that the loss suffered was paid for out of funds held in 
England, which was considered the appropriate test for assessing whether the gateway had been satisfied in 
claims for pure economic loss. 

6 BAT Industries plc v Windward prospects Ltd [2014] 1 Lloyd’s Rep 559 (Comm) at [70] 

https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/International_arbitration/One_year_on_from_Brexit
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Case 3
AIG Europe SA (formerly AIG Europe Ltd) v John Wood Group  
Plc [2022] EWCA Civ 781
 10 June 2022 

Quick read/summary 

This appeal hinged on questions of the construction of various policies of excess liability insurance and, in 
particular, whether the policies provided for the exclusive jurisdiction of the English Court, so that pursuit of 
proceedings in Canada would be a breach of contract. 

The Court of Appeal agreed with the decision and reasoning of the High Court, interpreting the clauses as 
exclusive and highlighting the importance of the use of unambiguous language in both governing law and 
jurisdiction clauses.  Where the choice of jurisdiction is silent, the choice of law can be particularly persuasive. 

The first instance decision7 is covered by our earlier publication and can be viewed here. 

Background 

The claimant insurers had provided a programme of excess liability insurance to the defendants.  The 
defendants, who were already party to proceedings in the Courts of Alberta Canada as a result of a pipeline 
failure, commenced protective proceedings for limitation purposes, also in the courts of Alberta, in 
anticipation of reliance on the excess policies entered into with the claimants. 

Each of the excess policies contained two relevant jurisdiction clauses.  The court upheld the interim anti-suit 
relief obtained by the claimants in respect of claims under certain policies on the basis that there was an 
effective jurisdiction clause conferring exclusive jurisdiction on the English courts or a valid arbitration clause 
to which the defendants were bound.   

The defendants appealed against the grant of an anti-suit injunction restraining them from pursuing 
proceedings in Canada. 

The parties’ arguments 

The appellants relied principally on the jurisdiction clause in the Global Commercial Liability Insurance Policy 
(‘the Primary Policy’), referred to as ‘the Primary Policy Jurisdiction Clause’ (‘PPJC’)), which provided for the 
same law and the same jurisdiction as the Primary Policy.  They maintained that, because the Primary Policy 
did not contain any jurisdiction clause, it was open to the defendants to sue in any court. 

The respondents relied on clause 11 and clause 12 of the first and third excess polices (which contained a 
choice of law and jurisdiction clause, expressing English Law and the English Courts) as providing for the 
exclusive jurisdiction of the English Court.

7 AIG Europe SA v John Wood Group plc [2021] EWHC 2567 

https://www.bailii.org/ew/cases/EWCA/Civ/2022/781.html
https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/International_arbitration/One_year_on_from_Brexit
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The appellants submitted that clause 11 should be construed as a non-exclusive jurisdiction clause in favour of 
England and Wales and that the court had adopted the wrong approach in starting with clauses 11 and 12 
respectively and asking whether the PPJC displaced them.  The appellants submitted that the judge had been 
wrong to prefer clause 11 of the Global Umbrella Policy and clause 12 of the first and third excess policies 
where there was a clear conflict between them and the PPJC. 

The decision of the Court of Appeal 

The Court of Appeal upheld the decision at first instance, concluding that the High Court was correct to grant 
anti-suit relief. 

Whilst Lord Justice Males accepted the appellants’ arguments in principle that if there is a conflict between the 
PPJC and the later clauses, the appellants’ submission that the PPJC should prevail, given its location in the 
policies and the fact that it was a negotiated clause, would have “considerable force”, noting that the location 
of clauses in a policy may indicate that one clause “is intended to have a higher contractual status” than 
another8.  The Lord Justices did not, however, consider there to be such a conflict and found that it was clear 
from the language and context of the PPJC that it would only apply where the primary policy contained a 
jurisdiction clause.  In the absence of such a clause, the PPJC did not apply as it had “nothing to bite on”. 

The Court of Appeal agreed with the High Court that a jurisdiction clause need not be expressly exclusive in 
order to confer exclusive jurisdiction and the judgment provides a helpful summary of the reasoning for this, 
highlighting the force of the use of mandatory language in jurisdiction clauses and that “the choice of English 
law in conjunction with the reference to English jurisdiction is a powerful factor of construing the choice of 
English jurisdiction as exclusive”.9 

The implications 

The Court of Appeal agreed with the High Court’s approach that, in the absence of express provisions, the 
courts will look to give effect to the apparent intention of the parties at the time of contracting and that 
references to English law and mandatory language can be persuasive in interpreting that intention. 

It is also interesting to note that the court’s comments in response to the new argument raised on appeal, 
that the principle of Judicial Comity required the Court of Appeal to set aside the injunction.  The court 
noted that respect for comity is not a strong reason for the court not to give effect to a contractual choice 
of forum clause, and that comity requires that where there is agreement for a sole forum to determine 
disputes under a contract, that agreement is respected. 

8

9
cf. Generali Italia SpA v Pelagic Fisheries Corpn [2020] EWHC 1228 (Comm) at [90]
Citing Global maritime Investments Cypurus Ltd v OW Supply & Trading A/S [2015] EWHC 2690 (Comm) 
at [50]
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Case 4 
Al Mana Lifestyle Trading LLC v United Fidelity 
Insurance Co PSC & Ors [2022] EWHC 2049 (COMM) 
 29 July 2022 

Quick read/summary 

In this case of indemnity claims for business interruption following the COVID-19 pandemic, the High Court 
found England to be the ‘forum conveniens’ despite the parties themselves having no connection with 
England, no losses being sustained in England, and the insurance policies in question being most likely 
governed by the laws of the UAE, Kuwait and Qatar. 

The High Court held that the defendants had been unable to surmount the heavy burden of showing strong 
reasons why the English court should not exercise its jurisdiction.  Instead, it considered there to be positive 
factors in favour of England, including (a) the convenience of amalgamating the claims and having them heard 
before a single neutral court, (b) the English Court being particularly well-versed in issues relating to claims for 
indemnity for COVID-related business interruption losses, and (c) its experience in dealing with issues of 
foreign law. 

The defendants have appealed the decision and the appeal currently remains outstanding. 

Background 

The claimants were businesses in the food and beverage and retail sectors operating in the Middle East and 
Gulf region.  The claimants brought claims for indemnities for business interruption losses arising during the 
COVID-19 pandemic under a suite of 17 insurance policies underwritten by the defendants, insurance 
companies operating within Gulf Cooperation Council countries.  The combined value of the claims was in 
the region of US$40m.  

The defendants applied to set aside service of the claim form on the basis that it was incorrectly served 
without permission and, in the alternative, invited the English court to decline jurisdiction to hear the claims. 

The clause in question stated:  

“Applicable law and jurisdiction:  

In accordance with the jurisdiction, local laws and practices of the country in which the policy is issued. 
Otherwise England and Wales UK Jurisdiction shall be applied, 

Under liability jurisdiction will be extended to worldwide excluding USA and Canada”. 

The issue of construction before the court was whether the clause contained an agreement between the 
parties which conferred jurisdiction on the English Court.

https://www.bailii.org/ew/cases/EWHC/Comm/2022/2049.html
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The parties’ arguments 

The crux of the defendants’ argument was that the English court should decline jurisdiction because the 
jurisdiction clause should be read as requiring disputes to be submitted to the local court, with the courts of 
England and Wales being a neutral alternative if, for any reason, the local court did not accept jurisdiction.  
They argued that England was not the ‘forum conveniens’ for the dispute because: 

1. none of the parties were based there, and did not have any connection with England and Wales

2. none of the policies were placed in England

3. none of the losses were sustained in England, nor were they caused by the COVID-19 pandemic in
the UK nor by the UK government’s response

4. the policies would still be governed by the laws of the country in which they were issued, namely the
laws of the UAE, Kuwait and Qatar

5. there was no suggestion that the local courts were not equipped to handle the claims efficiently or
that the parties could not obtain a fair trial

The claimants submitted that the correct construction (and most obvious and natural meaning) of the 
jurisdiction clause was that the parties may bring proceedings in the courts of the country where the policy 
was issued, or otherwise, in the courts of England and Wales.  The claimants argued that the defendants’ 
narrower construction required a rewriting of the provision. 

The claimants also referred to the authorities which state that where there is a jurisdiction agreement in favour 
of the English court, whether exclusive or non-exclusive, the English court should give effect to it, and 
exercise its jurisdiction unless there are strong reasons not to do so. 

The decision 

The court noted that the AIG Europe10 case was similar but as none of the authorities were directly on point, 
an exercise of construction de novo was carried out. 

The court noted that where the dichotomy is an express exclusive jurisdiction versus a non-exclusive clause 
open to “all the world”, the choice of law will be a powerful factor in the consideration of whether the 
jurisdiction choice is exclusive, however, this is not a presumption, and a more wary approach has to be taken 
where, as in this case, two potential jurisdictions are specifically named.  

In the absence of strong reasons to the contrary, the court held that England was the ‘forum conveniens’ and 
did not decline jurisdiction.

10 AIG Europe SA (formerly AIG Europe Ltd) v John Wood Group Plc [2022] EWCA Civ 781 
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The implications 

This is an interesting decision because, despite many factors directing jurisdiction to the local courts, the 
English court placed significant weight on its experience of applying foreign law and business interruption 
claims, perhaps following the extensive litigation regarding the Financial Conduct Authority test cases in 
2020 involving multiple insurers and policies. 

The defendants have appealed and it will be interesting to see whether the Court of Appeal takes the same 
view, given that no other factors, save that it was first seised with proceedings, tied the subject matter of 
the claim to the English courts.
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Case 5 
QBE Europe SA/NV v Generali Espana de Seguros Y 
Reaseguros [2022] EWHC 2062 
 1 August 2022 

Quick read/summary 

This is an interesting case because it considers the legal approach to anti-suit injunctions where the applicant 
seeking relief and the respondent to the application are not parties to the arbitration or jurisdiction agreement. 

In the first decision from the English court on this issue, the Commercial Court granted an anti-suit injunction 
to restrain a third party from pursuing a direct action claim before the Spanish courts, upholding the 
arbitration clause in the underlying liability policy. 

It sets out the legal principles that apply and confirms that, where the litigant is not a party to the ancillary 
arbitration or jurisdiction agreement, their right to bring the claim is nevertheless conditioned by its terms. 

Background 

QBE UK issued a liability insurance policy (‘the Policy’) to the owners of a yacht.  QBE Insurance (Europe) Ltd 
(‘QBE EU’) subsequently took over QBE UK’s rights and obligations under the Policy, replacing QBE UK as the 
insurer. 

The Policy contained a multi-faceted dispute resolution and choice of law clause which essentiality provided 
for any dispute between the insurer and the assured to be first referred to the Claims Committee and, in the 
event the assured did not accept the decision of the Claims Committee, to arbitration in London.  The Policy 
was stated to be governed by English law. 

The yacht was involved in an incident in which damage was caused to an undersea power cable linking the 
islands of Mallorca and Menorca, leading to hydrocarbon pollution to the local area.  The undersea cable was 
owned by a Spanish company (‘REE’) that had the benefit of property damage and civil liability insurance with 
Generali (as to 65%).  The loss caused by the incident was in the region of EUR 7,700,000. 

Generali became subrogated to the rights of REE and asserted an entitlement to bring a direct action claim, 
under Spanish statute, to seek payment from QBE UK.  QBE UK challenged the merits of Generali’s claim and 
argued that any claim would have to be brought in London arbitration proceedings.  Nevertheless, Generali 
commenced Spanish proceedings, and QBE EU and QBE UK (‘the Applicants’) sought an urgent anti-suit 
injunction. 

https://www.bailii.org/ew/cases/EWHC/Comm/2022/2062.html
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The parties’ arguments 

The Applicants alleged that the Spanish proceedings were brought in contravention of the London arbitration 

agreement. 

Generali submitted multiple arguments in favour of Spain being the forum conveniens; namely that: 

1. it was not subject to the agreement to arbitrate because it was not a party to the Policy

2. its claim was in tort, meaning it fell outside the scope of any jurisdiction agreement governing
contractual claims brought pursuant to the Policy

3. its right to a direct action claim arose from Spanish legislation, independent of the Policy

4. the Spanish court was first seized and should therefore determine whether the London arbitration
agreement is “null, void, inoperative or incapable of being performed”

The decision 

The court considered the key principles governing the grant of anti-suit relief in a contractual context and 
then went on to consider how those principles applied in a “quasi-contractual” context, where either party 
denies that it is a party to the contractual choice of jurisdiction. 

The court confirmed that when deciding whether or not to grant relief in this context, English law does not 
treat the arbitration or jurisdiction agreement as irrelevant, requiring the applicant to satisfy the “more onerous 
and nuanced test” of showing that the foreign proceedings are vexatious and oppressive11.  Instead, where the 
right to claim is contractual in nature and arises as a result of a contract which is subject to an arbitration or 
jurisdiction clause, the agreement is regarded by the English court as a “highly significant factor” when 
determining whether or not to grant anti-suit injunctive relief. 

The court held that the claims advanced by Generali in the Spanish proceedings were, in substance, 
contractual in nature and were therefore conditioned by the London arbitration agreement in the Policy, such 
that an anti-suit injunction based on “quasi-contractual” grounds was appropriate.  

It rejected Generali’s arguments relating to comity, noting that it is a factor of little or no weight under the 
Angelic Grace12 framework, which states that anti-suit injunctions should be granted to restrain foreign 
proceedings brought in breach of an English law arbitration agreement, unless there is a strong reason not to 
do so.  It held that this framework applied equally to anti-suit relief sought on a quasi-contractual basis13. 

The court also found that the extent to which there are contractual defences available in arbitration 
proceedings, which Spanish statute would have precluded in Spanish proceedings, did not constitute strong 
reasons not to grant anti-suit injunctive relief in the quasi-contractual context14. 

11 Times Trading Corporation v National Bank of Fujairah (Dubai Branch) (The Archagelos Gabriel) [2020] 
EWHC 1078 (Comm) [42] 

12 Aggeliki Charis Compania Maritima SA v Pagnan SpA (The Angelic Grace) [1995] 1 Lloyd's Rep 87 
13 Shipowners’ Mutual Protection and Indemnity Association (Luxembourg) v Containerships Denizcilik 

Nakliyat Ve Ticaret AS (The “Yusuf Cepnioglu”) [2016] EWCA Civ 386 [34] and [58] 
14 The Yusuf Cepnioglu [2016] EWCA Civ 386 para [36] 
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The implications 

This decision provides important guidance, particularly in the context of subrogated claims, that an anti-
suit injunction respondent cannot enjoy the benefit of the derived right to bring a claim without complying 
with the associated obligation to pursue the right in the contractual forum.   

The decision references the key principles summarised by the earlier Court of Appeal decision in AIG 
Europe 1, which govern the grant of anti-suit relief in a contractual context, and confirms their wider 
application to a quasi-contractual context, particularly when foreign proceedings are brought in breach of 
an English law arbitration agreement.  The judge noted that the question of when the principles applicable 
to quasi-contractual anti-suit injunctions will be engaged “depends on the system of law which governs 
the right [a claimant] seeks to enforce”.   

The decision offers some reassurance for liability insurers faced with direct claims that they may retain an 
element of control over the jurisdiction in which disputes are determined.  It indicates that jurisdiction 
clauses in policies of insurance will likely apply to non-parties where claims are pursed under rights of 
subrogation, suggesting that it will only be in rare cases that foreign legislation deprives a claimant of its 
direct action right to such an extent as to defeat the granting of anti-suit relief to preserve an agreement to 
arbitrate. 
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Case 6
Klifa v Slater & Anor [2022] EWHC 427 (QB) 

 28 February 2022 

Quick read/summary 

This application came before the English courts as a result of Brexit because the claimant issued her claim for 
personal injury just after the Brexit ‘Exit Day’ of 31 December 2020, when the relevant transitional 
arrangements15 had ceased to apply.  The defendants applied for the English court to decline jurisdiction and 
the claim to be stayed on the grounds of ‘forum non conveniens’, submitting that the French courts were the 
most appropriate forum. 

The court held that, in light of all the factual circumstances and the apparent solely tactical reasons of the 
defendant in challenging jurisdiction, it should refuse the stay of proceedings to achieve the ends of justice 
and noted that it would do so even where France was the more appropriate forum. 

Background 

The first defendant negligently caused a skiing accident injuring the claimant whilst skiing in France.  The 
claimant was domiciled and resident in France but chose to pursue her claim against the first defendant and 
his insurer in the courts of England and Wales, where both defendants were domiciled. 

Liability was admitted, but quantum remained in dispute.  The defendants contested jurisdiction, applying to 
stay the claim on the basis of forum non conveniens, stating that, under the Rome II Regulation16, because the 
accident and resultant damage took place in France and the claimant was resident in France, French law 
would apply. 

At the time of the accident in 2018 and prior to 31 December 2020, under the European Union Judgments 
Regulation 1215/2012 (‘Brussels Recast’), the claimant was entitled to bring the claim in the courts of England 
and Wales because the defendants were both domiciled there, even though she could also have sued in 
France.  More importantly, Brussels Recast overrode any principles of forum non conveniens so that a 
claimant had a right to pursue the claim in any court permitted by it, whether or not it was the most or even a 
convenient forum17.  

The claimant did not, however, issue proceedings until after the end of the Brexit transitional period, by which 
time, the protection afforded by Brussels Recast no longer applied.  Jurisdiction over the claim was therefore 
governed by the English law on jurisdiction alone, including the principle of forum non conveniens.  The 
defendants accordingly applied for the court to decline jurisdiction and stay the English proceedings arguing 
that France was the more appropriate forum. 

15 including the continued effect in England and Wales law of the European Union Judgments Regulation 
1215/2012 

16 The Rome II Regulation (EC) No 864/2007 Article 4 ( paragraph 1) 
17 Owusu v Jackson [2005] QB 801 

https://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWHC/QB/2022/427.html&query=(.2022.)+AND+(ewhc)+AND+(427)
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The parties’ arguments 

The parties were in agreement on many issues, including liability, that the applicable law would be French law, 
and that the French court in Albertville was arguably less convenient from a travel perspective than London for 
both parties.  

The parties were, however, in disagreement as to the impact of expert evidence as to French law, the English 
court’s ability to quantify damages and the potentially subsequent deterioration claim intimated by the 
claimant pursuant to French law.  The defendants expressed concerns in relation to all of these issues, 
whereas the claimant considered the English courts to be capable of determining all issues of French law.  

The claimant expressed concern over the costs implications of abandoning the English proceedings, 
submitting that the defendants’ position was somewhat tactical, seeking to impose a collateral disadvantage 
on the claimant via the effect of Brexit.  She argued that seeking adverse costs for the proceedings to date and 
forcing the commencement of fresh French proceedings, under which costs recovery was less favourable, 
was an attempt to negotiate a more favourable settlement. 

The decision 

The court applied the principles set out by Lord Goff in The Spiliade18 in which the defendant seeking a stay of 
proceedings must show that another jurisdiction is clearly or distinctly the more appropriate forum for the 
claim.  This includes factors such as the convenience and expense of bringing the claim and the factors 
connecting the claim to the jurisdiction. 

The application to stay the proceedings failed because the defendants could not demonstrate that France was 
the more appropriate forum for the following reasons: 

1. the defendants were domiciled in England and Wales, which was also where enforcement would take

place if necessary

2. the claimant was able to give evidence in English and did not intend to call any other foreign

witnesses of fact

3. the English courts were capable of dealing with matters in relation to quantum in accordance with

French law without any apparent need for expert evidence

4. even if France had been the correct forum, justice required that the application be dismissed because

expense had already been incurred in English proceedings

The court noted that granting a stay is discretionary and does not equate to a limitation right.  It recognised 
that enforcing a French judgment in England and Wales would be more complicated and costly and that costs 
recovery rules were more favourable to the claimant in England and Wales, with the only advantage of 
proceeding in France being the Defendants’ avoidance of English law costs rules. 

The court went on to consider whether the claimant would suffer injustice as a result of being required to 
commence proceedings in France.  The court gave particular weight to the fact that the claimant had incurred 
substantial costs in complying with the CPR Personal Injuries Pre-Action Protocol from 20 April 2018 which 
would be irrecoverable under French law.  The court also gave weight to the fact that the defendants had not, 
at any time during the pre-action period, indicated to the claimant that if she did not issue proceedings before 
31 December 2020 they would take a forum non conveniens point, which was contrary to the “cards on the 
table” approach encouraged by the Pre-Action Protocol.

18 [1987] AC 460 

https://www.bailii.org/uk/cases/UKHL/1986/10.html
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The implications 

This case is a good example of the discretionary and holistic approach that the courts will take in relation 
to the question of forum conveniens and that the substance of the claim is significant when considering 
whether a claim’s “foreign” elements actually pose any practical difficulties for an English court.  The court 
was not prepared to give weight to tactical arguments to improve the defendants’ costs position and the 
decision highlights the potential impact of late challenges to forum non conveniens. 

This is a somewhat unusual case in that the defendants could not formally raise a forum non conveniens 
dispute at an earlier stage in pre-action correspondence because of the application of Brussels Recast, 
however, the defendants’ pre-action conduct was a significant factor here, particularly as the transitional 
period came to a close.  In his judgment, Master Dagnall drew a distinction between the “hard-edged” law 
of limitation, where an opponent may legitimately stay silent in the hope that the claimant would fall into a 
limitation trap and lose their claim, and what he considered to be a more discretionary power of the court 
to grant a stay on forum non conveniens grounds. 
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Case 7
Soleymani v Nifty Gateway LLC (competition and 

markets authority intervening) [2022] EWCA Civ 1297

 24 March 2022 

Quick read/summary 

In this case, the Court of Appeal considered the interplay and hierarchy between consumer rights, agreements 
to arbitrate, and the domestic legal framework on jurisdiction post-Brexit. 

Overturning the decision of the Commercial Court in part, the Court of Appeal declined to stay the English 
proceedings on consumer protection grounds, finding that the English courts were best placed to determine 
issues concerning domestic consumer protection laws.  

The Court of Appeal also highlighted the importance of decisions on consumer rights being made in a public 
forum for precedential value and to benefit not only individual consumers but also consumers as a class, 
rather than being determined in private arbitration proceedings. 

Background 

The Defendant, ‘Nifty’, a limited liability company incorporated in Delaware USA, operated an online bidding 
platform.  The Claimant, Mr. Soleymani (‘Mr. S.’), took part in the defendant’s auction, placing a successful bid 
of US$650,000 for a blockchain-based non-fungible token (‘NFT’) associated with an artwork.  After the 
auction, Mr. S. claimed that the NFT he received was different from what he thought he was bidding for and 
refused to make payment. 

Nifty’s terms of use contained a New York governing law provision and an arbitration clause. It provided for 
arbitration in New York under the Judicial Arbitration and Mediation Services (JAMS), a large and well-known 
provider of alternative dispute resolution services in the USA.  In accordance with that provision, Nifty 
commenced an arbitration against Mr. S. claiming payment of the US$650,000.  

Mr. S. filed a motion to stay the arbitration and commenced proceedings in the English courts, seeking 
declaratory relief on the following heads of claim: 

1. the arbitration agreement was unfair and not binding on him as contrary to English consumer rights
protection (‘the Arbitration Claim’)

2. that the governing law clause was unfair and not binding, also relying on English consumer rights
protection (‘the Governing Law Claim’)

3. the contract resulting from his bid, if held to be binding, was illegal ‘ab initio’ as contrary to the Gambling
Act 2005 (‘the Gambling Act Claim’)

As such, Mr. S. sought to establish the jurisdiction of the English courts in relation to all three claims under 
section 15B of the Civil Jurisdiction and Judgments Act 1982 (‘the CJJA’)19.

19 as amended by the Civil Jurisdiction and Judgments (Amendment)(EU Exit) Regulations 2019 No 479 (the 
EU Exit Regulations’). 

https://www.bailii.org/ew/cases/EWCA/Civ/2022/1297.html
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Nifty applied to strike out the claim on the basis that the court had no jurisdiction to determine the claim 
because it fell under the ‘arbitration exception’ in Brussels Recast20.  It asked the court to stay the claim under 
section 9 of the Arbitration Act 1996 (‘the AA’) which states that the court shall grant a stay unless satisfied that 
the arbitration agreement is “null and void, inoperative or incapable of being performed”. 

At first instance, the court held that it had no jurisdiction in respect of the Arbitration Claim because it fell 
within the ‘arbitration exception’, and stayed the Governing Law and Gambling Act Claims on the basis that 
they should be decided by the JAMS Arbitrator in New York.  Mr. S. appealed the High Court’s decision on the 
following grounds: 

1. Mr. S. was invoking the jurisdiction of the English court as a consumer under a consumer contract and as
such his claims fell with Articles 17 to 19 of Brussels Recast

2. the Judge erred in concluding that section 15D(1) of the CJJA did not apply to the Governing Law Claim
and the Gambling Act Claim

3. the judge erred in staying the proceedings under section 9 AA without determining the fairness question
or directing a trial before the English Court of the issues raised in the Arbitration Claim

The parties’ arguments 

Nifty argued that Mr. S. had agreed to its terms of use and therefore agreed to resolve all disputes through 
binding individual arbitration.  It stated that this meant that even as a consumer, Mr. S. had waived any right to 
have the dispute decided by the court and any right to participate in collective action.  

In contrast, Mr. S. argued that sections 15A to 15E of the CJJA broadly mirrored the rules contained in the 
Recast Brussels Regulation.  As such, Mr. S. had an entitlement under section 15B of the CJJA to be sued in his 
domestic court of residence, which took the claim outside the scope of the ‘arbitration exception’. 

Mr S relied on the protection afforded to consumers by the Consumer Rights Act 2015 (‘the CRA’) against 
unfair terms in consumer contracts which apply, despite a choice of foreign law, if the consumer contract has 
a close connection with the United Kingdom21.  Section 62(1) of the CRA provides that an unfair term of a 
consumer contract is not binding on the consumer.  Mr. S. sought confirmation that English law would be 
considered and applied in any arbitration proceedings.   

Nifty did not accept that Mr. S. was a consumer for the purposes of the CRA and CJJA and relied on the 
arbitration clause.  Neither did it accept that English law consumer protection rights fell to be applied in the 
arbitration.  

On appeal, Mr. S. argued that the judge at first instance failed to take into account the nature of domestic 
consumer rights protection, which includes jurisdictional protection.  Nifty relied on the recognised limited 
basis on which an appellant court should interfere with the lower court’s exercise of discretion, noting that the 
judge’s conclusion was at its lowest, within the ranges of reasonable responses available.  It argued that the 
validity and scope of the arbitration clause should be determined under New York law. 

20 The European Union Judgments Regulation 1215/2012 (‘Brussels Recast’) 
21 Section 74 CRA and Part 2 CRA 
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The decision 

The Court of Appeal dismissed the appeal on Grounds 1 and 2, but allowed the appeal on Ground 3 and 
directed a trial of the section 9(4) AA issue under the Arbitration Claim before the Commercial Court. 

The Court of Appeal found that the Governing Law Claim and the Gambling Act Claim were at least capable of 
falling within the jurisdiction gateway provided for in section 15B(2)(b) CJJA 1982.  For that section to apply, 
Mr. S. would have to be a ‘consumer’ and the relevant contract would have to be a ‘consumer contract’ (both 
defined in 15E(1)).  The judge at first instance held that Mr. S. was a consumer for the purposes of the CRA and 
CJJA and that Mr. S. had the better argument that he had a good arguable case for the application of the 
section 15B(2)(b) jurisdiction gateway to the Governing Law and Gambling Act Claims. 

The Court of Appeal held that “no matter how global, borderless or decentralised a trader would say its 
internet business is, if the trader has directed its relevant commercial activities to this country then its dealings 
with consumers here are subject to our consumer law”.22 

The Court of Appeal stated that despite it being an exercise of discretion, the first instance judgment could not 
stand because the matter was not approached on the correct basis.  It found that the claimant’s residence in 
England, the fact that Nifty directed its activities to England, and Mr. S. invoked the jurisdiction of England, 
were all key features which any consumer based in England would rely on to give them domestic law 
consumer rights protection, including jurisdiction protection in arbitration agreements.  This was considered a 
powerful reason for the English court to determine the issue rather than the arbitrator. 

The implications 

This was a rare example of a case in which the English courts may decline a stay of court proceedings 
where an agreement to arbitrate is in existence.  The decision raises issues of general importance for 
consumers in respect of the jurisdictional protections afforded to them in respect of arbitration clauses 
under the AA, the CRA and the CJJA. 

The Court of Appeal agreed with the High Court that sections 15A-E CJJA do not extend the scope of 
Brussels Recast in relation to consumers and confirmed that the authorities establish that Article 1(2)(d) 
comes first in the hierarchy of determining whether the jurisdictional rules in Brussels Recast apply to a 
claim, consistent with the Court of Appeal’s decision in The Prestige Nos 3 & 423 that exclusive jurisdiction 
clauses are within the scope of Brussels Recast and arbitration clauses are not. 

The Court of Appeal referenced the difficulties consumers ordering goods or services online have had in 
establishing that the contract was made within the jurisdiction due to the unsatisfactory principles 
governing the place of acceptance of offers for consumers, as raised by Lord Sumption in Brownlie v Four 
Seasons Holdings Inc24.  It went on to note the proposed amendments to the jurisdictional gateways in 
Practice Direction 6B, which came into force on 1 October 2022 which will allow consumers purchasing 
goods or services on the internet within the UK to more easily raise challenges to an agreement to arbitrate 
included in the terms governing such a purchase.  It will be interesting to see how the extension to the 
gateways assists claims of this nature going forward. 

22 Paragraph [137] Judgment 
23 [2021] EWCA Civ 1589 Paragraph [80] 
24 [2017] UKSC 80 

https://www.bailii.org/ew/cases/EWCA/Civ/2021/1589.html
https://www.bailii.org/uk/cases/UKSC/2017/80.html
https://www.bailii.org/uk/cases/UKSC/2017/80.html
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