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Data protection—principles v publication (Hussain v Sandwell Metropolitan 
Borough Council) 

 
26/07/2017 
 

Information Law analysis: Liz Fitzsimons, partner in the privacy, cyber and information team at Eversheds 
Sutherland, discusses the data protection issues in Hussain v Sandwell Metropolitan Borough Council and 
argues that the ruling will be welcome to organisations seeking to apply relevant lawful use grounds. 
 

Original news 

Hussain v Sandwell Metropolitan Borough Council [2017] EWHC 1641 (Admin), [2017] All ER (D) 176 (Jun) 
 

What was the background to this case?  

The case relates to an ongoing investigation into alleged wrongdoing by council members at Sandwell Metropolitan 
Borough Council (the council). Mr Hussain, an elected council member under investigation (the claimant), sought to 
prevent the council from continuing with its investigation by judicial review.  

The investigation relates to the alleged sale of council assets (disused public toilets) to family friends at a substantial 
undervalue, and parking tickets issued to the claimant’s family being expunged.  

The investigation involved:  
 

• a report from external lawyers (solicitor’s report) 

• an opinion from leading counsel (opinion), and 

• a report from the council’s audit committee 

These documents were published by the council following a partial leak and an unsuccessful legal attempt by the claimant 
to prevent their publication.  

The claimant raised a number of claims. This News Analysis focuses solely on the claims made under the Data Protection 
Act 1998 (DPA 1998). For information on the non-data protection related claims and further background on this case, see 
News Analysis: Investigating conduct in public office (Hussain v Sandwell MBC).  

From a data protection perspective, the claimant sought a declaration that the publication of the solicitor’s report and 
opinion, which contained personal data about the claimant was in breach of DPA 1998 and consequential damages. 
 

What aspects of this case were of particular interest to data protection lawyers? 

Under DPA 1998 any person or organisation that handles personal data must comply with eight principles. The claimant 
argued that publication of the solicitor’s report and opinion: 
 

• violated the first data protection principle (‘personal data must be processed fairly and lawfully’), including 
because it did not meet at least one of the conditions for processing in DPA 1998, Sch 2  

• breached aspects of the third principle (which requires that personal data be  ‘relevant’) and/or the fourth 
principle (which requires that personal data be  ‘accurate’)  

For further information on the principles and conditions for processing see Practice Note: Data protection principles. 
 

First data protection principle—what did the court decide on lawful use conditions in DPA 
1998, Sch 2? 

https://www.lexisnexis.com/uk/lexispsl/informationlaw/citationlinkHandler.faces?bct=A&service=citation&risb=&EWHCADMIN&$sel1!%252017%25$year!%252017%25$page!%251641%25
https://www.lexisnexis.com/uk/lexispsl/informationlaw/citationlinkHandler.faces?bct=A&service=citation&risb=&ALLERD&$sel1!%252017%25$year!%252017%25$sel2!%2506%25$vol!%2506%25$page!%25176%25
https://www.lexisnexis.com/uk/lexispsl/informationlaw/citationlinkHandler.faces?bct=A&service=citation&risb=&UK_ACTS&$num!%251998_29a_Title%25
https://www.lexisnexis.com/uk/lexispsl/informationlaw/citationlinkHandler.faces?bct=A&service=citation&risb=&UK_ACTS&$num!%251998_29a_Title%25
https://www.lexisnexis.com/uk/lexispsl/informationlaw/citationlinkHandler.faces?bct=A&service=citation&risb=&UK_ACTS&$num!%251998_29a_Title%25
http://https/www.lexisnexis.com/uk/lexispsl/localgovernment/document/412012/5NYP-BP51-DYW7-W291-00000-00/Investigating_conduct_in_public_office__Hussain_v_Sandwell_MBC_
https://www.lexisnexis.com/uk/lexispsl/informationlaw/citationlinkHandler.faces?bct=A&service=citation&risb=&UK_ACTS&$num!%251998_29a_Title%25
https://www.lexisnexis.com/uk/lexispsl/informationlaw/citationlinkHandler.faces?bct=A&service=citation&risb=&UK_ACTS&$num!%251998_29a_Title%25
https://www.lexisnexis.com/uk/lexispsl/informationlaw/citationlinkHandler.faces?bct=A&service=citation&risb=&UK_ACTS&$num!%251998_29a%25$schedule!%252%25$sched!%252%25
http://https/www.lexisnexis.com/uk/lexispsl/informationlaw/document/393990/5883-P471-F18F-K317-00000-00/Data_protection_principles
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The judge found that the disclosures could be justified under a number of the possible conditions for processing as set out 
below. He confirmed that the test of ‘necessity’ in the conditions was one of reasonable necessity, giving the council as 
data controller ‘an appropriate margin of appreciation’ although the power had to be exercised proportionately.  

DPA 1998, Sch 2, condition 3—‘processing is necessary for compliance with any legal obligation to which the data 
controller is subject, other than an obligation imposed by contract’ 

This was found to be met for the following reasons. The council relied primarily on section 27 of the Localism Act 2011 
and the duty on local authorities to promote and maintain high standards. Mr Justice Green accepted that the council 
could properly take the view that it was necessary to publish the documents, as full reflection must be given to the 
principles of openness and accountability, which had been incorporated into the legislation.  

Mr Justice Green also held that there is also an ‘obligation’ on the council under section 151 of the Local Government Act 
1972 (LGA 1972) and that it is a component of the proper administration of the council’s financial affairs that it is seen to 
be enforcing high standards of financial security and probity. He also referred to an express duty to maximise revenues 
from land sales (LGA 1972, s 123) and held that publicising steps taken to investigate possible failures to do so may 
constitute a component of the LGA 1972, s 123 duty. 

DPA 1998, Sch 2, condition 5(b) (necessary for the exercise of any functions conferred by enactment or DPA 1998), and 
DPA 1998, Sch 2, condition 5(d) (necessary for the exercise of public nature functions exercised in the public interest)  

In relation to DPA 1998, Sch 2, condition 5(b), the court confirmed that ‘function’ includes both powers and duties. The 
council had functions to promote and maintain high standards, to secure adherence to the principles of accountability and 
openness, and to ensure financial integrity and maximise revenues from the sale of assets. In exercising those functions, 
it was found it was legitimate to conclude publication of the documentation was ‘necessary’. For the above reasons both 
conditions 5(b) and 5(d) were held to be met. 

DPA 1998, Sch 2, condition 6—‘processing is necessary for the purposes of legitimate interests pursued by the data 
controller or by the third party or parties to whom the data are disclosed, except where the processing is unwarranted in 
any particular case by reason of prejudice to the rights and freedoms or legitimate interests of the data subject’ 

It was held that the council had a legitimate interest in openness, transparency and securing financial probity in publishing 
the documentation. The court also held that the public and press had a strong interest in knowing the steps taken to 
investigate the allegations. Disclosure was necessary to dispel the impression (already evidenced on social media and in 
the press) that the council was seeking to supress information about the investigation and to maintain public confidence. 
Mr Justice Green did not consider any legitimate identifiable prejudice to the claimant to be unwarranted. 
 

First data protection principle—what did the court rule regarding overarching fairness 
factors? 

It was held that publication was fair in all the circumstances, the court noting a degree of overlap between the notion of 
fairness and meeting the conditions for lawful use. Relevant conclusions reached by the judge on this point included: 
 

• publication enabled the public to see the full picture (many of the allegations against the claimant had been 
thoroughly aired in the press and on social media and the existence of the solicitor’s report and the opinion 
were also known in the public domain)—fairness ‘in this context does not necessarily indicate that all persons 
mentioned in the documents should be happy by publication—it means that the full picture is presented 
transparently’ 

• it avoided an impression of concealment—public confidence ‘in financial probity, which includes transparency, 
especially in times of financial austerity, is very important’ 

• the disclosed material indicated a serious prima facie case to be investigated further and answered—‘fairness 
takes into account the nature and depth of the investigations reflected by the documents published and the 
strength of the case reflected therein’ 

• it was not wrong or unfair in principle to publish allegations, as opposed to ultimate findings—the judge referred 
to allegations being discussed in criminal courts before a verdict, and held that the fact that publications 
address allegations but not findings is not a reason not to publish per se 

https://www.lexisnexis.com/uk/lexispsl/informationlaw/citationlinkHandler.faces?bct=A&service=citation&risb=&UK_ACTS&$num!%251998_29a%25$schedule!%252%25$sched!%252%25
https://www.lexisnexis.com/uk/lexispsl/informationlaw/citationlinkHandler.faces?bct=A&service=citation&risb=&UK_ACTS&$num!%252011_20a%25$section!%2527%25$sect!%2527%25
https://www.lexisnexis.com/uk/lexispsl/informationlaw/citationlinkHandler.faces?bct=A&service=citation&risb=&UK_ACTS&$num!%251972_70a%25$section!%25151%25$sect!%25151%25
https://www.lexisnexis.com/uk/lexispsl/informationlaw/citationlinkHandler.faces?bct=A&service=citation&risb=&UK_ACTS&$num!%251972_70a_Title%25
https://www.lexisnexis.com/uk/lexispsl/informationlaw/citationlinkHandler.faces?bct=A&service=citation&risb=&UK_ACTS&$num!%251972_70a%25$section!%25123%25$sect!%25123%25
https://www.lexisnexis.com/uk/lexispsl/informationlaw/citationlinkHandler.faces?bct=A&service=citation&risb=&UK_ACTS&$num!%251972_70a%25$section!%25123%25$sect!%25123%25
https://www.lexisnexis.com/uk/lexispsl/informationlaw/citationlinkHandler.faces?bct=A&service=citation&risb=&UK_ACTS&$num!%251998_29a%25$schedule!%252%25$sched!%252%25
https://www.lexisnexis.com/uk/lexispsl/informationlaw/citationlinkHandler.faces?bct=A&service=citation&risb=&UK_ACTS&$num!%251998_29a_Title%25
https://www.lexisnexis.com/uk/lexispsl/informationlaw/citationlinkHandler.faces?bct=A&service=citation&risb=&UK_ACTS&$num!%251998_29a%25$schedule!%252%25$sched!%252%25
https://www.lexisnexis.com/uk/lexispsl/informationlaw/citationlinkHandler.faces?bct=A&service=citation&risb=&UK_ACTS&$num!%251998_29a%25$schedule!%252%25$sched!%252%25
https://www.lexisnexis.com/uk/lexispsl/informationlaw/citationlinkHandler.faces?bct=A&service=citation&risb=&UK_ACTS&$num!%251998_29a%25$schedule!%252%25$sched!%252%25
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• despite the private impact of publication on the claimant and their family, including adverse effects, the 
allegations related to exercise of a public function by a public official and so the issue to be resolved was one 
of public not private concern—the public officials should expect a ‘higher degree of scrutiny and that 
information which impinges on their public office might be disclosed’, so private impact should be considered 
but did not outweigh the pro-publication factors in this case.  

 

What did the court say regarding third and fourth principles? 

The claimant alleged that publication breached the third principle (relevant data) and fourth principle (accurate data) 
because the opinion concluded that the solicitor’s report was ‘wrong, unfair or suspect in some respects’.  

The court found that a document containing provisional findings, setting out no more than a prima facie case for further 
investigation could not be said to be inherently inaccurate. The publication of the combined documents provided a 
balanced view and meant that the public had opinions which it could evaluate in the round.  
 

Were there any additional points considered? 

The claim that details in the publications involved ‘sensitive’ personal data (ie political data due to the claimant being 
named as a Labour councillor) was dismissed since the claimant had publicised this fact by standing for election as such 
and this reference was likely insufficiently detailed to amount to ‘political opinions’. The more interesting issue of potential 
criminal data in relation to alleged fraud was not explored.  

The claimant also asserted that publication of the documents was in breach of Article 8 of the European Convention of 
Human Rights. The court decided that any prejudice caused to the claimant or his family was outweighed by public 
interest in openness, transparency and accountability.  

The requested declaration was not granted and no damages were awarded. 
 

What are the implications of this case for data protection lawyers?  

This case provides welcome guidance to the challenge faced by public and other bodies in respect of treatment of 
conflicting rights in relation to investigations into alleged wrongdoing and the potential conflict between privacy and 
necessary transparency and accountability—especially where the investigation has not yet been completed.  

Provisional findings in an investigation may be published with care during an ongoing process and despite some privacy 
impacts, at least by public bodies where the focus is on public officials at work. It will be important to ensure the facts 
support fair and lawful use and that a sufficiently balanced picture can be presented.  

The DPA 1998, Sch 2 lawful use grounds in conditions 3 and 5 may be wider than had been thought and may prove 
useful to data controllers, especially with the helpful common sense clarification of ‘necessity’.  

Liz Fitzsimons specialises in privacy and information laws for private and public clients. She helps clients with all aspects 
of data protection, General Data Protection Regulations and e-privacy, freedom of information and compliance with 
environmental information regulations. Liz is a regular speaker at conferences and events, and is one of the firm’s 
specialist Brexit lawyers. 

 

Interviewed by Kate Beaumont. 
 

This article was first published on Lexis®PSL Information Law on 26 July 2017. Click for a free trial of Lexis®PSL. 

The views expressed by our Legal Analysis interviewees are not necessarily those of the proprietor
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