
A 
s ‘Lockdown Spring’ fades into 
the Summer and an easing of the 
restrictions begins, we can now 
(hopefully) prepare for the next 

steps in relation to transparency laws and 
obligations. For many, life has been on hold 
to varying degrees, and for those at work, 
there have necessarily been limitations. 
However, as the nation eases back, expec-
tations and demands will increase. This is 
clearly anticipated by the Information Com-
missioner’s Office (‘ICO’), which comment-
ed recently that “there has been, and will 
continue to be, intense public interest in 
understanding how and why decisions were 
taken and how information was used.” The 
ICO is acutely aware of the impact of the 
pandemic on the public and noted that it  
will be “recognising the importance of trans-
parency, especially where people have 
seen their civil liberties impacted.”  

In response to the pandemic, the ICO up-
dated its regulatory policy to ensure neces-
sary adjustments were made to reflect the 
impact of the crisis. It indicated that practi-
cally, remote working may not have permit-
ted access to all systems and records,  
and the need to deal first and foremost  
with the pandemic has meant public author-
ities may have diverted resources and staff, 
impacting their ability to deal with requests. 
The ICO itself requested the First-Tier Infor-
mation Rights Tribunal to impose a general 
stay on all cases (and so deadlines) during 
the height of the pandemic.  

That said, the regulator indicated that the 
pandemic should not mean that there would 
be no compliance. Each public authority 
should be doing as much as it reasonably 
could in the circumstances, and in particu-
lar for “particularly high-risk or high profile 
matters”. The ICO said that it did not expect 
the pandemic to impact the ability of public 
authorities to take and progress actions that 
are necessary, and expected appropriate 
measures to still be taken to record deci-
sion making. In addition, it indicated that 
some compliance actions will simply have 
been temporarily paused, and should be 
finalised once possible “so that information 
is available at the conclusion of the  
emergency”.  

The temporary general stay in the Tribunal 
has just been lifted after two months, an 
indication that the information access regu-
latory regime is moving back towards more 
regular expectations. That is likely to also 
indicate that the ICO is getting back to nor-
mal, and will start to catch up with its case 
load and to progress any backlog. (During 
the crisis period, the ICO was still receiving 

requests and complaints). The regulator  
will start to consider the approach to trans-
parency and information rights during and 
in relation to this period, judging public  
authorities accordingly. Authorities should 
take note of the ICO’s emphasis on the 
need to have kept good records to help  
to justify approaches and decisions “during 
a period of time that will be subject to future 
scrutiny.” 

Any weaknesses in normal standards  
of information access compliance during 
the crisis will be assessed by the ICO 
“taking into account the particular challeng-
es being faced at this time”. This will not be 
the same for each public authority, as each 
will have had different challenges and the 
ICO “will seek to understand the individual 
challenges faced” by an organisation, ex-
pecting appropriate evidence from them, so 
the ICO can “take into account the particu-
lar impact of the crisis on that organisation.” 

Each authority must be honest in respect of 
whether (and to what extent) its difficulties 
result from the crisis or were pre-existing. 
Where issues were temporarily caused by 
the crisis, it should consider “plans to put 
things right at the end of the crisis”. Where 
issues already existed before the crisis but 
could not be dealt with during the crisis, the 
ICO may (where this can be justified) allow 
a longer than normal period for the breach-
es to be rectified. 

In conclusion, as life and work hopefully 
become more normal and easier, that will 
also be expected to apply to information 
access functions and compliance. There 
will be no ‘free pass’ for compliance activi-
ties during the period — justification will be 
required for incomplete or delayed compli-
ance — and there is an expectation that 
certain gaps may need to be ‘made good’. 
Likewise, where previous remediation  
action was needed but was paused,  
that should now be addressed.   
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