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On 24 December 2020, the United Kingdom and the European
Union agreed the basis of its future trading relationship in the EUUK Trade and Cooperation Agreement (“TCA”). On 31 December
2020, the transition period for the United Kingdom’s withdrawal
from the European Union ended. Now is a good time to assess your
trading relationships and the resilience of your contracts against the
new trading relationship the UK has with its nearest neighbours.

Key areas to consider

How we can help

Brexit

Strategy

– could Brexit‑related events amount to force majeure
or trigger a right to terminate?

At all times, we will work with you to agree the best way to
deal with the impact of Brexit and the TCA on your
business taking into account your industry, geographical
presence, and nature of business.

– does Brexit impact your ability to perform your
obligations e.g. resourcing, reliance on imported
goods, reliance on the transfer of data?
– have you considered your supply chain agreements?
– how are references to EU law in a contract likely to be
interpreted post‑Brexit?
– are there going to be additional costs caused as a
result of Brexit?

Brexit and the TCA

Was Brexit catered
for in the set up of
your contract?

Brexit

Having a hard border with the European Union for the
first time in over 40 years is likely to throw a number of
challenges to the way businesses operate cross-border,
but it can usually be boiled down to the following
three questions:
1. Could Brexit and/or the TCA impact how the contract
is performed?
2. Could Brexit and/or the TCA prevent performance of
the contract?

TCA

Strategy

Have you checked
your current
agreements against
the backdrop of
the TCA?

What is your strategy
going forward on
new contracts, and
do changes need to
be made for existing
agreements?

3. Could Brexit and/or the TCA lead to additional costs
being incurred by one of the parties and if so, who will
bear these costs?

Eversheds Sutherland approach
Eversheds Sutherland’s cross-departmental sector focused
lawyers are well placed to advise you on the key risks and
opportunities afforded by the UK leaving the European
Union. Our team take a holistic approach to assessing
contracts and include lawyers experienced in both crossborder trade and data privacy. Our network of 68 offices
across 32 countries gives us the ability to leverage our
resources to provide tailored jurisdictional advice to the
areas of business that are most important to you.
We will work together with you to identify the most efficient
way of dealing with the impact of Brexit and the TCA on
your business, including risk and revenue assessments,
contract remediation plans, self-serve tools, and guidance
on dealing with disputes.

– could Brexit-related events amount to
material hardship?
– could Brexit-related events constitute a frustrating
event in a contract?
– would a change in law provision be triggered
by Brexit?

Risk analysis
Using our Brexit Risk Analysis, we can help you understand
the potential risks to your trading arrangements arising
from Brexit (whether pricing, currency, regulatory,
territorial, tariff, people, data or otherwise) and suggest
measures to put in place to protect against or mitigate
those risks.
Our Brexit Risk Analysis comprises a six‑stage process
which can be tailored to your business needs. As well as
manual reviews of contracts, we offer, wherever possible,
the use of advanced contract review technology to
provide visibility of key provisions that expose your
business to risk. This enables the development of a
remediation strategy and Brexit proofing.

TCA
– if you are reliant on non-UK based workers, have you
considered whether they can carry out the services in
another jurisdiction lawfully and if so on what basis?
Are visa routes available for those roles and if so what
are the time and cost implications?
– if you are importing/exporting goods, have you
identified the appropriate product classifications and
are you able to rely on rules of origin?
– do you need regulatory approvals to continue to
provide services in mainland Europe?
– have you considered the cross border transfer of data
and setting up of adequate protection measures?
– have you considered any future divergence in
standards between the UK and the EU?
– have you considered any jurisdictional issues that may
arise in your contracts?

Delivery
In addition to our sophisticated Brexit Risk Analysis to help
define the risks and an appropriate strategy for these, we
can also assist with implementation of change, whether
through the need for additional “in‑house” resource or the
outsourcing of repapering work leveraging our highly
developed processes and technology.

Dispute resolution
Where issues arise from Brexit, we can assist with
controlling the process to preserve your legal rights whilst
trying to find a resolution, engaging with pre-action
correspondence where needed, knowing what to
document and when, protecting privilege, identifying
claim patterns and putting in place appropriate strategies
to ensure that a consistent approach is adopted across
contracts and disputes.

– would there be any enforcement challenges affecting
your ability to claim against the counterparty?

Strategy
– identify existing agreements which do not adequately
cater for events arising out of Brexit

Risk
analysis

Dispute
resolution

– identify commercial levers and areas to provide
additional services
– identify renegotiation/exit triggers on
burdensome contracts
– identify relief clauses in contracts

Strategy

Delivery

– identify your preferred terms for new contracts
– strategy for dispute resolution
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Latvia
Riga
Lithuania
Vilnius
Luxembourg
Luxembourg City
Netherlands
Amsterdam
Rotterdam
Poland
Warsaw
Romania
Bucharest

Russia
Moscow
St Petersburg
Spain
Madrid
Sweden
Stockholm
Switzerland
Berne
Geneva
Zurich

United Kingdom
Belfast
Birmingham
Cambridge
Cardiff
Edinburgh
Ipswich
Leeds
London
Manchester
Newcastle
Scoping your needs
Nottingham
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We will initially scope your risks and requirements to focus on the key areas of risk for your
business and create an agreed risk profile.

Brexit Risk Analysis – sample report extracts
Executive summary
Our automated review has identified customers in the following countries.

These customer contracts contain no provisions allowing you to pass on tariffs applying post
Brexit. This risk is to some extent mitigated by the price certainty that you have under your supply
chain contracts.
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Key sale agreement
Risk

Analysis

Suggested mitigating actions/
resolutions

Imposition
of Tariffs

Change in Law: Imposition of new
tariffs would fall within the definition
of “Change in Law” included in the
agreement which entitles you to
terminate the agreement within three
months of tariffs being imposed.

We recommend you renegotiate the
agreement to incorporate a review
mechanism allowing you to adjust prices
should tariffs be introduced. You may
be able to use your change in law
termination right as leverage in
such renegotiation.

Price: Imposition of new tariffs
would not entitle you to increase
your prices. You will be entitled to
flow down cost increases to
your customers.

Africa
South Africa
Durban
Johannesburg
Tunisia
Tunis
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Force Majeure: Introduction of tariffs
is not a defined “Force Majeure
Event.” There is no relief for
imposition of tariffs.
Mauritius
Port Louis
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Contractual risk analysis

Asia

Recommendations and next steps

Risk
rating
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Contract identification
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If you are unable to renegotiate and
if profitability of the agreement is
materially affected, consider exercising
your right of termination.

Middle East
Saudi Arabia
Riyadh
United Arab Emirates
Abu Dhabi
Dubai
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We can use artificial intelligence techniques to aid the selection of contracts that need
further analysis to extract key terms.

We will review selected contracts to evaluate how risks arising from Brexit and the
EU – UK Trade and Cooperation Agreement are addressed.

Future proofing
Building on
our Brexit Risk Analysis, we will suggest strategies to mitigate the risks inherent
China
Beijingarrangements arising from Brexit and the EU – UK Trade and Cooperation
in your trading
Kong
AgreementHong
which
may include the creation of playbooks and example clauses suited to
Shanghai
your business.

Contract resource
If further resource is required “in‑house” by our clients to support Brexit‑related work, they
can draw upon our contract resource business (Konexo) to provide legal and/or project
management support at all levels.

Brexit repapering
Brexit may give rise to major repapering of terms and conditions. Our Konexo managed
service can assist with high‑volume contract remediation by deploying the latest robotic
technology, resource at appropriate levels and highly efficient processes to manage
outreach from initial contact through negotiation to completion and archiving.
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Key contacts
For further information on how Eversheds Sutherland use of artificial intelligence tools can help, please contact:

UK

Italy

France

Poland

Tom Bridgford
Contracts Partner

Dan Roskis
Contracts Partner

Beatrice Bigonzi
Contracts Partner

Dr. Aleksandra Kunkiel-Kryńska
Contracts Partner

T: +44 161 831 8231
tombridgford
@eversheds-sutherland.com

T: +33 1 55 73 41 37
danroskis
@eversheds-sutherland.com

T: +39 0 28 92 87 1
beatricebigonzi
@eversheds-sutherland.it

T: +48 510 08 77 84
Aleksandra.Kunkiel-Krynska
@eversheds-sutherland.pl

Kelly Holmes
Contracts Partner

Julian Fouret
Litigation Partner

Mariafrancesca De Leo
Litigation Partner

Marta Gadomska-Gołąb
Contracts Partner

T: +44 121 232 1234
kellyholmes
@eversheds-sutherland.com

T: +33 1 55 73 40 31

T: +1 202 383 0122
mariafrancescadeleo
@eversheds-sutherland.com

T: +48 2 25 05 07 32
Marta.Gadomska-Golab
@eversheds-sutherland.pl

Matthew Taylor
Litigation Partner

julienfouret
@eversheds-sutherland.com

Germany

T: : +44 161 831 8245
matthewtaylor
@eversheds-sutherland.com
Ros Kellaway
Co-lead Global Competition,
EU & Trade and Brexit lead

Vesa Turkki
Partner
T: +358 40 900 2035
vesa.turkki
@eversheds.fi

Agris Bitāns
Managing Partner

T: +49 895 4565 245
alexanderniethammer
@eversheds-sutherland.com

T: +37 1 67 28 01 02
agris.bitans
@eversheds-sutherland.lv

T: +49 895 4565 181
jooshellert
@eversheds-sutherland.com

James Lindop
Head of Trade UK

Finland

Alexander Niethammer
Contracts Partner

Joos Hellert
Litigation Partner

T: +44 207 919 4882
roskellaway
@eversheds-sutherland.com

T: +44 207 919 4718
jameslindop
@eversheds-sutherland.com

Latvia

Ireland

Netherlands
Benjamin van Kessel
Contracts Partner
T: +31 1 02 48 80 58
benjaminvankessel
@eversheds-sutherland.com

Sean Ryan
Contracts Partner

Yuri Wehrmeijer
Litigation Partner

T: +44 122 344 3642
seanryan
@eversheds-sutherland.ie

T: +31 1 02 48 80 79
yuriwehrmeijer
@eversheds-sutherland.com

Pamela O’Neill
Litigation Partner
T: +35 3 16 64 42 41
pamelaoneill
@eversheds-sutherland.ie

Maciej Jóźwiak
Litigation Partner
T: +44 207 919 4634
Maciej.Jozwiak@
eversheds-sutherland.pl

Spain

Switzerland
José Mariano Cruz
Contracts Partner

Oliver Beldi
Contracts Partner

T: +34 91 429 43 33
jmcruz
@eversheds-sutherland.es

T: +41 31 328 75 75
oliver.beldi
@eversheds-sutherland.ch

Antonio Bravo
Litigation Partner

Peter Haas
Litigation Partner

T: +34 91 429 43 33
M: +34 676 452 806
abravo
@eversheds-sutherland.es

T: +41 31 328 75 75
peter.haas
@eversheds-sutherland.ch

Slovakia
Bernhard Hager
Partner
T: +421 232 786 411
bernhard.hager
@eversheds-sutherland.sk

Please visit our Brexit hub:
www.eversheds-sutherland.com/brexit
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