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Public Law analysis: Ros Kellaway, partner, and Annabel Borg, professional support lawyer, at Eversheds 
Sutherland (International) LLP take stock of the Brexit negotiations to date and identify key priorities for the 
negotiating teams in 2018 as the UK prepares to leave the EU.  
 

What were the most significant developments in the Brexit negotiations/preparations in 2017? 

The year 2017 was a significant one for the Brexit process. It commenced with the Prime Minister’s Lancaster House 
speech on 17 January where she set out the UK government’s 12 priorities for the Brexit negotiations. These elaborated 
on the ideas set out in the Prime Minister’s speech at the Conservative Party conference back in October 2016. She 
confirmed that the UK would be leaving both the EU single market and the EU customs union. Instead, the UK would be 
seeking a comprehensive free trade agreement with the EU, allowing for the freest possible trade in goods and services 
between the UK and the EU’s Member States, as well as a ‘phased’ implementation of the changes to the UK’s and EU’s 
relationship.  

A week later, on 24 January 2017, the Prime Minister was hit a blow when the Supreme Court handed down its judgment 
by a majority of eight to three in R (on the application of Miller and another) v Secretary of State for Exiting the European 
Union [2017] UKSC 5, [2017] 1 All ER 593. It held that an Act of Parliament was required before the UK government 
could give notice under Article 50 of the Treaty of European Union (TEU) to leave the EU (rather than just using its 
Crown prerogative powers), but that the UK government was not legally required to consult with the devolved 
legislatures. Subsequently, on 13 March 2017, Parliament approved the European Union (Notification of Withdrawal) Bill 
after the UK government gave Parliament assurances that it would have a vote on both the withdrawal arrangements and 
the future relationship between the EU and the UK. The European Union (Notification of Withdrawal) Act 2017 received 
Royal Assent on 16 March 2017. 

On 29 March 2017, nine months after the EU referendum, the UK government gave formal notice to the European 
Council to leave the EU, as required under Article 50 TEU. This was quickly followed by the publication of the UK 
government’s White Paper on legislating for the UK’s withdrawal from the EU, which included legislative proposals to 
ensure that the UK statute book remains workable post-Brexit. This was the basis for the European Union (Withdrawal) 
Bill, which was introduced in the House of Commons on 13 July 2017. This is currently making its way through 
Parliament.  

The European Council kicked off the negotiation process by publishing its draft negotiating guidelines for the first phase 
of the negotiations on 31 March 2017, which were adopted on 29 April 2017. The objective of the first phase was to 
ensure the UK’s orderly exit from the EU and focused on three main issues:  
 

•  the protection of UK/EU citizens’ rights 
•  the Northern Ireland/Republic of Ireland border  
•  the financial settlement 

On 22 May 2017, the European Council adopted the European Commission’s negotiating mandate which paved the way 
for the Article 50 negotiations to commence. This was delayed, however, because of the UK general election which took 
place on 8 June 2017.  

After several rounds of negotiations, as well as the Prime Minister’s Florence speech, which she used to try and 
persuade the EU to break the deadlock and reach an agreement on the first phase of the negotiations, 2017 ended with 
the European Council confirming on 15 December 2017 that sufficient progress had been made for the second phase of 
the negotiations to commence.  
 

What are the priorities for the Brexit negotiating teams for Q1 2018? 

There are two main priorities for Q1 2018—agreeing the terms of a transitional arrangement, and determining a 
framework for the future relationship between the UK and the EU. 

The UK government has requested a two-year transition period from the date it leaves the EU, during which the UK will 
remain aligned from a regulatory perspective with the EU. The EU is in support of such an arrangement provided it is ‘in 
the interest of the Union, clearly defined and precisely limited in time’ (see European Council negotiating guidelines).  

On 15 December 2017, the European Council adopted negotiating guidelines proposing that any transitional 
arrangement will be subject to the UK respecting:  
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•  the whole of EU law including new law adopted during the transitional period 
•  EU budgetary commitments 
•  the jurisdiction of the Court of Justice of the European Union 
•  all related obligations 

The UK will, however, no longer be represented in the EU institutions or have any decision-making powers. This sounds 
very similar to the obligations imposed on members of the European Economic Area (EEA) (which are not in the EU), 
such as Norway. Norway is inside the single market but outside the customs union. It is, therefore, able to negotiate and 
enter into its own free trade agreements with third countries.  

If the UK wishes to remain in the customs union and the single market during the transition, it must ‘apply and collect EU 
customs tariffs and ensure all EU checks are performed on the border vis-à-vis other third countries’. The UK will also not 
be able to enter into any trade agreements (or other international agreements) during the transition period that cut across 
EU powers unless authorised by the EU.  

Finally, the EU does not want the transitional arrangement to extend beyond the end of December 2020, giving a period 
of 20 months rather than the two years that the UK has proposed. 

In terms of the future relationship, the focus will be on the UK clarifying its position on the framework for its future 
relationship with the EU, as requested by the European Council. It intends to adopt additional guidelines for negotiations 
on the future relationship with the UK in March 2018. 
 

As negotiations enter the second phase of negotiations, what are the approaches of the UK 
and the EU towards the future relationship? 

The UK government is very eager to commence negotiations to secure a deep and special partnership with the EU 
covering both a new economic relationship and a new relationship on security. It wants the UK to leave the single market 
and the customs union.  

The Prime Minister has repeatedly rejected the UK remaining in the EEA on the basis that the British people would not 
accept the UK having to automatically adopt new EU rules on which the UK would have little influence and no vote. She 
has also excluded having an arrangement with the EU which mirrors its relationship with Canada, as this would represent 
a restriction on market access.  

On security, the Prime Minister is proposing a bold new strategic agreement, which provides a ‘comprehensive 
framework for future security, law enforcement and criminal justice co-operation’ built on existing shared principles 
including high standards of data protection and human rights. 

The UK government has published a number of position papers on the UK’s future relationship with the EU which 
contain, for example, options on a future customs arrangement with the EU. However, the European Council is seeking 
further clarity from the UK government to identify an ‘overall understanding of the framework for the future relationship’, 
which will be elaborated in a political declaration accompanying the Withdrawal Agreement.  

The European Council December Guidelines do not provide any real insight on the EU’s position regarding a future trade 
agreement with the UK. They state that the ‘European Council will calibrate its approach as regards trade and economic 
co-operation in the light of this position so as to ensure a balance of rights and obligations, preserve a level playing field’ 
and ‘avoid upsetting existing relations with other third countries’.  

Any future trade agreement between the EU and the UK can only be finalised and concluded once the UK leaves the EU.  
 

Aside from the UK/EU trading relationship, how are the UK’s preparations for trading outside 
the EU progressing? 

While the UK remains an EU Member State, it cannot negotiate and enter into any trade agreements with third countries, 
as this is an exclusive competence of the European Commission.  

The UK government is, however, making preparations for trading outside the EU. On 9 October 2017, it published and 
consulted on two White Papers: Preparing for our future UK trade policy, ie the Trade White Paper, and Customs Bill: 
legislating for the UK’s future customs, VAT and excise regimes ie the Customs White Paper.  
 
Trade 

The Trade White Paper outlined the government’s approach to a future trade policy and included proposals to: 
 

•  transition all existing EU trade agreements and other EU preferential arrangements with non-EU countries, 
and introduce measures through legislation to enable their implementation in the UK 
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•  introduce an independent UK trade remedies framework including the creation of a new trade remedies 

investigating authority—the government also proposes to transfer some existing EU trade remedy 
measures, so they will continue to apply to products arriving into the UK 

•  ensure that the UK remains part of the World Trade Organisation (WTO) government procurement 
agreement, which aims to open up public procurement markets—the government also supports the 
finalisation of the WTO Environmental Goods Agreement, which aims to remove tariffs on a range of 
environmental goods 

•  support the conclusion of EU negotiations on a Trade in Services Agreement (TiSA), which aims to open up 
markets and improve rules for services, and becoming a member of TiSA in its own right 

 
Customs 

The Customs White Paper set out the UK government’s three strategic objectives of ensuring that UK–EU trade is as 
frictionless as possible after Brexit, avoiding a hard border between Ireland and Northern Ireland, and establishing an 
independent international trade policy.  

It proposed a Customs Bill (now called the Taxation (Cross Border Trade) Bill) enabling the UK government to create a 
standalone customs regime by ensuring that, among other things, the UK can: 
 

•  levy customs duty on goods (including on goods imported from the EU) 
•  define how goods will be classified to establish the amount of customs duty due 
•  establish a new UK tariff and set out additional tariff-related provisions, for example, the tariff applicable to 

developing countries 

Furthermore, the UK government confirmed that the new customs legislation would mostly be based on the Union 
Customs Code, with administration of the VAT and excise regime remaining largely the same as today.  

However, the Customs White Paper states that the Customs Bill may make provisions that allow for divergence from EU 
law where it is necessary to do so, or where there is a clear benefit to businesses to diverge from it and such divergence 
is consistent with whatever bilateral arrangements the UK government agrees with the EU. As such, the Customs Bill is 
intended to form a general framework for a standalone UK customs regime, with flexibility for the government not to levy 
customs duties or to accept other limitations on its ability to impose trade barriers, as may be agreed with the EU or other 
countries in the future. 

On 7 November 2017, the Trade Bill was introduced in the House of Commons, which was followed by the introduction of 
the Taxation (Cross-Border Trade) Bill on 20 November 2017. These elaborated on the proposals set out in the Trade 
White Paper and Customs White Paper respectively. Both of the Bills are currently making their way through Parliament. 
 

What are the key legal issues for the UK legal market to monitor as negotiations advance? 

In the absence of a transitional period where EU law remains effectively in force or a free trade agreement covering the 
free movement of services, on leaving the EU, UK lawyers will no longer benefit from the following rights: 
 

•  the right not to be discriminated on grounds of nationality 
•  mutual recognition of qualifications—UK lawyers to start from scratch in order to become admitted as a 

lawyer in another EU Member State 
•  freedom to provide legal services in the EU 
•  free movement of people, which currently enables UK lawyers to work anywhere in the EU 
•  freedom of establishment, which enables firms to establish a partnership or a company anywhere in the EU 

The reasonable expectation is that UK lawyers will continue to have access to the EU single market for provision of legal 
services, but the question is, on what terms? Under the joint principles agreed in the first phase of negotiations, it is 
intended that, if on Brexit date you are based in another EU Member State working for a firm or are commuting across 
borders, your rights to continue doing this when the UK leaves the EU will be preserved. 
 

What are the key milestones and potential hazards to look out for in 2018? 

March 2018 is expected to be an important month in the Brexit process. The principal terms of any transitional 
arrangement are expected to be agreed before the next European Council meeting, which is scheduled for 22–23 March 
2018. Furthermore, the European Council is expected to publish its guidelines for negotiating its future trade agreement 
with the UK. The government’s reaction to those guidelines will be important.  

To date, the UK has not yet given notice to leave the EEA. The UK government may take the position that the UK will 
automatically leave the EEA when it leaves the EU and, therefore, will not give formal notice. Alternatively, the UK  
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government may decide that there is an advantage for the UK to remain in the EEA during the transitional period. 
Therefore, this is something to look out for.  

Ros Kellaway is head of the firm’s EU competition and regulatory group and has been a partner in the commercial 
practice since 1989. She specialises in cartels, competition investigations, distribution and advice on EU law. Ros has 
researched and spoken extensively on the subject of Brexit to numerous organisations. 

Annabel Borg is a professional support lawyer in the competition, EU and trade team, and has written and spoken 
extensively about Brexit.  

Together, Ros and Annabel lead Eversheds Sutherland’s Brexit steering committee and play a strategic role in advising 
clients on Brexit. Eversheds Sutherland is ranked in tier 1 for its Brexit work in Legal 500. 

Interviewed by Kate Beaumont. 

The views expressed by our Legal Analysis interviewees are not necessarily those of the proprietor. 
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