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Introduction
The ease with which products can be sold across borders can
provide a great opportunity for international expansion. But there
is no one-size-fits-all model for getting products to market.
There are strategic issues to consider upfront. The
optimum model will depend on a supplier’s appetite for
risk and desire for control, and all models permitted by the
competition rules involve some degree of trade-off
between the two. The best model might differ from
territory to territory. Even within the EEA, competition rules
differ somewhat between jurisdictions, as do the risks and
consequences of enforcement. And, the model chosen in
one territory may impact on what is possible elsewhere.
Tricky day-to-day issues can also arise. To what extent can
the supplier control pricing and promotions? How – if at all
– can the supplier prevent distributors targeting one
another’s territories? What are the rules on online selling
and can distributors be prevented from using online
platforms, marketplaces and price comparison websites?
The risks of getting it wrong are high. In recent years we
have seen a significant increase in infringement
proceedings by national competition authorities (NCAs)
and, more recently, by the European Commission, and
parties who agree pricing or online selling/territorial
restrictions risk high fines. The commercial risks of
choosing the wrong model or not properly implementing
it are also high.
This guide will provide you with an introduction to the

main routes to market, a summary of key distribution
issues that frequently arise, those that tend to be treated
commonly across jurisdictions and how those that differ
are treated from one jurisdiction to the next. It focuses on
issues competition authorities are particularly interested in
and where businesses risk serious consequences for
getting it wrong, especially where a different approach is
taken from one jurisdiction to the next.
Should you wish to speak to someone, our legal teams on
the ground can provide global advice with local knowledge
to guide you through the set-up and ongoing
implementation of an international distribution network.
This guide contains contact details for our local lawyers
with the requisite knowledge in each jurisdiction should
advice be needed.

Dan Roskis
Partner,
Competition, EU and Trade
T: +33 1 5573 4137
danroskis@eversheds-sutherland.com

Ros Kellaway
Product Group Head,
Competition, EU and Trade
T: +44 20 7919 4882
roskellaway@eversheds-sutherland.com
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Overview and
multi-jurisdictional
common principles

This section sets out an overview of the options for
getting products to market. It also sets out those issues
on which a common approach is taken under EU/EEA
laws and across all jurisdictions covered by this guide.
The principles set out in this guide apply where the parties to an agency or distribution
agreement are not competitors, and neither party’s market share on a relevant market exceeds
30%. If the parties are competitors and/or either party’s market share exceeds 30% (and
particularly if either party is dominant) the restrictions permissible under competition law are
likely to be more limited.
A glossary of defined terms is included at the end of this guide.
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What are the options for getting products to market?
A supplier wishing to enter a new market can choose
between the following routes to market (or a combination
of them):
–– direct supply, i.e. setting up a local subsidiary or branch
or using distance selling to supply customers directly
–– agency, i.e. appointing a local intermediary to sell on
behalf and in the name of the supplier
–– distribution, i.e. supplying products through
independent third parties. The supplier may grant a
distributor exclusive rights in respect of a given territory
or customer group (‘exclusive distribution’).
Alternatively, a supplier may appoint only those
distributors who meet certain predefined criteria
(‘selective distribution’). Or the supplier may simply sell
through any third party who wishes to be appointed as
distributor, without any eligibility criteria or exclusive
rights or restrictions on resale (‘open distribution’)

–– franchising, Franchising is a form of distribution, usually
comprising a package of know-how and the right to use
a brand. Commonly, the franchisor will provide the
franchisee with a ‘business system’ stipulating
everything from the get-up of premises to the
qualifications/training required of staff
–– joint venture, In an agency, distribution or franchise
model, the supplier may wish to own a stake in its
reseller’s business
–– multi-tier distribution. A supplier might supply retailers
directly, or might supply a wholesale distributor who
sells on to retailers, or might use a combination
whereby the supplier supplies some retailers directly
and uses wholesale distributors to service other parts of
the retail customer base
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Key benefits and issues of each route to market

Multi-jurisdictional common principles –
EU Competition Law

Direct supply

Agency
(genuine)

Key benefits

Key issues

Supplier retains full profits

Reliant on own expertise

Maximum control over pricing/discounting,
commercial terms, marketing etc

Requires workforce and may require local
branch or subsidiary

Control and ownership of customer relationship

Direct liability to customers

High degree of control over the agent

The principal largely retains financial risk in
relation to sales

Control over marketing and advertising
The principal can set the prices at which goods
are sold
The agent is incentivised through commission,
usually as a percentage of net sales and
therefore directly linked to performance

Distribution

Benefit of distributor’s local expertise
Financial risk is largely passed on to the
distributor
No direct contact with customers
Limited involvement for supplier

The principal has direct liability to customers
Greater involvement and input is required from
the principal
Application of Commercial Agents Directive
including agent’s right to post-termination
payment
Limited control over the activities of the
distributor
Cannot set resale prices
Cannot generally impose customer or territory
restrictions

May avoid compensation payment on
termination
Franchising

Allows for rapid expansion without substantial
risk or investment

Only works well if business model and knowhow can be easily packaged and replicated

High degree of control over operation of the
franchise business

Cannot set resale prices and generally cannot
impose customer restrictions, limited ability to
impose territory restrictions

Low level of risk since franchisees contract with
customers directly

Franchisees need ongoing support and training

Franchisor’s purchasing power can reduce costs

Risk of damage to brand through actions of

across the franchise

franchisees

Generally no compensation payable on
termination

Some jurisdictions have significant franchise
specific requirements e.g. pre-contract
disclosure

Tricky commercial issues can arise when setting up a network. Price and cost (or currency) differentials may exist
between countries which make it attractive for distributors to sell into one another’s territories or for customers to buy
cross-border. No model will allow the supplier to prevent this entirely, but particular issues can arise in multi-tier
distribution networks or where different models are operated from one territory to the next. If proper consideration is
given to these issues at the outset, the supplier can take advantage of the maximum controls permitted within the
competition rules.
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Sales prices

Online sales

–– a distributor or retailer must be free to set its resale
price. Any direct or indirect restriction on this will be
prohibited

Sales via a website are generally regarded as a form of
so-called ‘passive’ sales and can almost never be restricted
in any kind of distribution or franchise network.

–– the supplier may recommend resale prices or impose
maximum resale prices, but these must really be
recommended or maximum prices and must not
operate as fixed or minimum prices in practice

The Vertical Guidelines provide some further guidance on
what is and is not permitted in relation to online sales
restrictions. However, the law on this is developing and the
position does differ slightly between jurisdictions.
Therefore, case-by-case consideration is required in
respect of any restriction that may inhibit distributors’
ability to sell online and to make cross-border sales.

–– fixed or minimum resale prices are prohibited
–– indirect restrictions can include agreeing the
distributor’s margin, controlling discounting, or offering
promotional funding conditional on the distributor
hitting a certain price level. The country-specific
sections set out how guaranteed margins and margin
support are treated locally
–– any threat made or incentive offered by the supplier to
encourage the distributor to price at a given level will
also be caught. Termination/suspension of supply
aimed at preventing or punishing discounting can also
be caught
–– below cost selling may constitute an abuse of a
dominant position1, and most favoured customer
(‘MFC’) clauses may be considered illegal where a party
is dominant in a relevant market2
See the country-specific sections for the treatment of
minimum advertised price, guaranteed distributor margins,
margin support, below cost selling, most favoured
customer pricing and price parity across platforms.
Territory and customer restrictions
In general, a distributor must be free to decide where and
to whom it sells.

In terms of third party platforms, such as price comparison
websites or online marketplaces:
–– the Vertical Guidelines indicate that a supplier may (as
part of its quality standards for online sales) require that
customers do not visit the distributor’s website through
a platform bearing the third party’s name or logo. In
effect, this would usually allow a supplier to prevent its
distributors from using price comparison websites or
online marketplaces
–– the highest EU court (the Court of Justice of the
European Union or ‘CJEU’) has very recently decided in
a landmark judgment that it does not regard an absolute
ban on using online marketplaces as a hard-core
restriction on passive sales, at least for luxury products 3
–– prior to this judgment, certain NCAs had taken a stricter
position (e.g. in Germany), finding that a blanket ban on
using price comparison websites and/or online
marketplaces amounts to a hardcore restriction on
passive sales. The European Commission is working
with NCAs to reach a common position across the EU

The supplier can also prevent a wholesale distributor from
selling directly to end customers.

See the country-specific sections for the treatment of
online quality standards, online marketplaces and price
comparison tools.

Certain (limited) additional customer and territorial
restrictions are permitted within exclusive and selective
distribution and franchise networks – see below.

3 Case C-230/16, Coty Germany v Parfümerie Akzente GmbH, 6 December
2017.

The supplier may stipulate the distributor’s ‘place of
establishment’, e.g. that the distributor will only operate
sales outlets and/or warehouses at a given address/
location for selective distribution.
1 Case C-62/86, AKZO Chemie BV v Commission of the European
Communities, 3 July 1991.
2 Case 85/76, Hoffmann-La Roche & Co v EC Commission, 13 February
1979.
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Exclusive distribution
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Selective distribution

What is exclusive distribution?

What is selective distribution?

–– a distributor is granted exclusive rights to sell
within a given territory and/or to a given customer
group

–– selective distribution allows the supplier to control
who may resell its products

–– the distributor is protected from other distributors
appointed by the supplier and/or the supplier itself
making active sales into the exclusive territory/
customer group
–– the supplier may prevent its distributors from making
active sales (but not passive sales, which can almost
never be restricted) into any territory or customer group
exclusively reserved to the supplier or to another
distributor or to both
–– except for this, a distributor must be free to make active
or passive sales anywhere or to anyone. Importantly,
exclusive distribution is not about preventing an
exclusive distributor from making sales outside its
exclusive territory or customer group. Rather, it is about
protecting against active sales into an exclusive territory
or customer group
–– for example, giving a distributor the exclusive right to
sell to department stores would not prevent that
distributor from selling to (e.g.) discount stores, unless
discount stores are exclusively reserved to the supplier/
another distributor. Similarly, giving a distributor the
exclusive right to sell within a region of an EU Member
State would not prevent that distributor from selling
elsewhere in that Member State or elsewhere in the EU,
except through active sales into territories exclusively
reserved to the supplier/another distributor
Under the Vertical Guidelines:
–– passive sales mean responding to unsolicited
requests from individual customers, including
general advertising or promotion. Using a website
is generally regarded as passive selling, and
offering different language options will not usually
change this characterisation as passive selling
–– active sales mean actively approaching individual
customers, e.g. by direct mail, unsolicited emails,
visits, or advertisements targeted at a given
territory or customer group. In terms of online
advertising, territory-based banners are likely to be
regarded as active selling, as is paying to have
advertisements displayed specifically to users in a
particular territory

–– the supplier determines objective criteria that
must be met by any reseller wishing to distribute
the supplier’s products
–– the supplier commits to sell only to authorised
distributors who meet the criteria
–– authorised distributors commit not to sell the
products to unauthorised resellers
–– products can only be sold by authorised distributors
(provided that the selective network is operated
properly by the supplier and all authorised distributors)
–– the supplier can (and must) prevent its authorised
distributors from selling to unauthorised resellers
–– the supplier cannot prevent its authorised (retail)
distributors from making active or passive sales to end
users anywhere in the EEA or to each other
–– as for the criteria used to select authorised distributors,
under the VBER if other VBER conditions are met:
–– there is no formal requirement that the criteria be
justified by the nature of the products, so the supplier
has a fairly wide discretion as to the criteria it applies
–– the supplier may require that an authorised
distributor operates one or more ‘brick and mortar’
outlets. Note that although this is permitted under
the VBER, the Commission has indicated in its final
report on the E-commerce Sector Inquiry4 that this
may require further scrutiny in individual cases where
there is no apparent quality or efficiency justification
for the requirement
–– it is permissible for the supplier to limit the number of
authorised distributors within its selective network,
so the supplier does not need to appoint an unlimited
number of potential resellers who meet the criteria
However, the position on these issues may differ from one
jurisdiction to the next (e.g. France). See the countryspecific sections which also cover any requirement for
parties to enter into written distribution agreements.
4 Final report on the E-commerce Sector Inquiry COM (2017) 229 final

Franchising
Franchising is regarded by the Vertical Guidelines as a
hybrid of selective and exclusive distribution.
However, whereas ordinarily it would not be possible to
combine selective and exclusive distribution within a single
territory, in a franchise system it is generally possible to
incorporate some elements of both selective and exclusive
distribution. Specifically, it is generally permissible to
prevent franchisees from selling to unauthorised resellers
(a restriction usually associated with selective distribution)
whilst also granting franchisees exclusive territories into
which other franchisees cannot make active sales (a
restriction usually only permissible in an exclusive
distribution network and not in a selective distribution
network).
Certain additional restrictions are permissible within
franchising and considered to fall outside the Article 101
TFEU prohibition on anti-competitive agreements
altogether where they are essential either to protect the
franchisor’s knowhow or to protect the common identity
and reputation of the franchise network.5
5 Case 161/84, Pronuptia de Paris GmbH v Pronuptia de Paris Irmgard
Schillgallis, 28 January 1986. Restrictions inherent to a franchise network
will fall outside of the scope of competition law so long as they are:
(1) essential for protecting know-how transferred by the franchisor
to the franchisee; and/or (2) are essential for maintaining the identity
and reputation of the franchised network. In addition to this, price
recommendations made by the franchisor will not constitute a restriction
so long as there is no concerted practice for the actual application of such
prices.

Agents
What is agency?
–– agency differs from distribution. Under an agency
agreement, the agent sells on behalf of the
principal, with the contract for sale being between
the principal and the customer and title/
ownership of the products passing directly from
the principal to the customer
–– the principal may impose additional controls to agents
beyond those permitted in a distribution agreement
–– in some agency agreements (referred to as ‘genuine
agency’), the agent is regarded as part of the principal’s
business, and restrictions related to the conduct of
agency activities are not regarded as restrictions of
competition. An agent will be a ‘genuine’ agent only if it
does not bear any significant financial or commercial
risk in relation to the activities for which it has been
appointed as agent by the principal. In a ‘genuine’
agency the principal can control the price absolutely
e.g. by preventing the agent from sharing its
commission; and the principal can control absolutely
where and to whom the agent may sell on its behalf
–– by contrast, competition law treats non-genuine
agency agreements essentially as distribution. Although
the principal can set the purchase price it receives from
customers, the agent must be free to discount by
sharing its commission. In a non-genuine agency, the
principal cannot impose absolute territorial or customer
restrictions
–– in addition to competition laws, an agency agreement
may also be subject to commercial agency laws.
‘Commercial Agents’ benefit from certain rights under
the EU Commercial Agents Directive.6 The precise
scope of these rights differs from one Member State to
the next. For further information on the Directive and
how this has been implemented across the EEA and
Switzerland, please see our guide Examining the issues
across Europe: A country-by-country guide to
commercial agents
–– note that an agent/intermediary could be regarded as a
‘Commercial Agent’ under the Directive and/or an agent
under national law regardless of whether that entity is
regarded as a ‘genuine agent’ under competition law
See the country-specific sections for the treatment of a
‘commissionaire’ model.
–– the EU Commercial Agents Directive is interpreted as
providing for a specific non-compete provision for the
self-employed agents (individuals), which is different
from the regulation of normal non-compete obligations
under Article 101 TFEU. These non-compete obligations
are applicable to regular undertakings instead. The ECA
has indicated it would treat self-employed agents more
favourably in respect of non-compete obligations than
corporate entities acting as agents
6 Council Directive 86/653/EEC, on the coordination of the laws of
the Member States relating to self-employed commercial agents, 18
December 1986.
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Enforcement and consequences of breaching
competition rules
The European Commission is the main regulator
responsible for enforcement of any restrictions having a
cross-border impact and breaching the EU competition
rules. The Commission has made clear its intention to take
enforcement action in respect of ‘vertical’ restrictions,
having for many years left this to the national competition
authorities. In February 2017, the Commission announced
three new investigations. In May 2017, the Commission
published its final report in its E-commerce Sector Inquiry,
which confirms the Commission’s concerns about the
prevalence of online sales restrictions and pricing
restrictions, and on the back of this the Commission also
plans to take further enforcement action. It also illustrates
a focus of the Commission on retail activities more
generally.
National competition authorities and courts are able to
enforce both the EU competition rules and national
competition rules.
Penalties for breach of the EU competition rules include
fines of up to 10% of group worldwide turnover. Penalties
for breach of national competition rules (if these differ) are
set out in the country-specific sections.
There are many other potential consequences of
breaching either the EU or national competition rules,
including unenforceability of anti-competitive agreements,
criminal sanctions, and damages actions and actions for
injunctions/relief by customers (or others) who are harmed
by the breach. The country-specific sections set out other
consequences that are specific to the jurisdiction in
question.
It is worth bearing in mind that not all vertical restrictions
are illegal or will result in enforcement activity. The Vertical
Block Exemption Regulation, ‘VBER’, provides a ‘safe
harbour’ for certain vertical agreements and restrictions
provided the conditions set out in VBER are met. VBER
expires on 31 May 2022 and the European Commission is
currently engaged in a consultation to inform its decision
whether to extend, revoke or amend VBER.

12
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Making a positive impact
Corporate responsibility report 2018

Austria

Aurelius Freytag
Partner
T: +43 15 1620 125
aurelius.freytag@eversheds-sutherland.at

Can a supplier control its distributor’s resale price?

Can a supplier prevent online sales or advertising?

Agency

–– minimum advertised prices (‘MAP’) are likely to be
regarded as an unlawful means of avoiding or limiting
price competition. On a similar issue, the Austrian
Supreme Court declared unlawful an agreement
according to which a distributor would publish only the
supplier’s recommended prices1

–– within a selective distribution network, a supplier may
impose quality standards for online sales (for example
regarding website design or processing of warranty
claims). Such standards need to be either equivalent to
quality standards applicable to offline sales or (if there is
no possible equivalent for sales in stores) must be
legitimate criteria for the specifics of online sales of the
relevant products. Outside a selective distribution
network, the supplier may only require compliance with
applicable laws

–– Austrian law recognises a commissionaire structure in
which the sale is made on behalf of the supplier, but title
passes to the commissionaire at the moment before the
sale is made to the customer. The Austrian Supreme
Court (as Supreme Cartel Court) has treated a
commissionaire structure like an agency (meaning the
supplier is free to decide the sale price to the customer),
provided that the commissionaire’s duties do not go
beyond collection of monies for the supplier and the
commissionaire is not obliged to promote the supplier’s
products4

–– guaranteed margins are generally only permissible on a
one-off basis, provided that they do not restrict the
distributor’s freedom to set its resale price and to offer
discounts. For example, it may be permissible on a
one-off basis to guarantee the distributor’s margin by
adjusting/setting the cost price by reference to the
resale price set by the distributor, i.e. cost price = resale
price less x%/€x
–– margin support is generally permissible, provided that it
does not restrict the distributor’s freedom to set its
resale price and to offer discounts. A supplier might
provide margin support to fund a promotional discount
of a distributor
–– unless the supplier or distributor is dominant on a
relevant market, there is generally no prohibition on
selling below cost price
Can the parties agree restrictions on the supplier’s
price to the distributor?

–– a blanket ban on selling through online marketplaces or
advertising through price comparison websites is
illegal. It is also illegal to disallow the use of brands/
trade marks for online marketplaces, price comparison
websites or Google AdWords. Quality standards can be
imposed (to the extent otherwise permissible to impose
these for other online sales)
Can a supplier control where/to whom a distributor
sells?
–– the position is as under the VBER. See multijurisdictional common principles which sets out the
controls permissible within exclusive distribution,
selective distribution and franchising
–– within a selective distribution network:

–– most favoured customer (‘MFC’) pricing is prohibited
according to recent case law2

–– there is no specific requirement that selective criteria
be required by the nature of the products

–– price parity across platforms is generally prohibited3

–– the supplier will usually need to enter into written
distribution agreements, since the supplier will need
the contractual ability to stop supplying any
authorised distributor that ceases to meet the criteria
or sells to unauthorised resellers

1 16 Ok 2/15b (16 Ok 8/15b).
2 16 Ok 2/15b (16 Ok 8/15b).
3 The Austrian parliament has also enacted an amendment to the Austrian
Unfair Commercial Practices Act (UWG) (which entered into force on 1
December 2016) declaring respective clauses in agreements between
hotels and hotel booking platforms void (BGBl. I Nr. 99/2016).
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Enforcement
–– the main Austrian competition regulator is the Federal
Competition Authority (Bundeswettbewerbsbehörde or
‘BWB’). However, the BWB does not have the power to
require undertakings to cease illegal conduct. Unless
undertakings commit to do so, the BWB must file claims
to cease and desist illegal practices with the Austrian
Cartel Court (Kartellgericht), a department of the Court
of Appeal Vienna. Such claims may be also filed by the
Federal Cartel Prosecutor (Bundeskartellanwalt) as well
as other market regulators, the Federal Economic
Chamber (Bundeswirtschaftskammer), the Federal
Labour Chamber (Bundeskammer für Arbeiter und
Angestellte), the Conference of Presidents of the
Agricultural Chambers (Präsidentenkonferenz der
Landwirtschaftskammern) and undertakings affected in
their legal or economic interests by illegal competition
practices

–– special competition authorities for industry sectors have
been established for the energy sector (E-Control),
broadcasting and telecoms (Rundfunk & Telekom
Regulierungs-GmbH or ‘RTR’) and rail transport
(Schienencontrol GmbH or ‘SCG’). Special competences
to oversee the financial markets (credit institutions and
insurances) have been granted to the Financial Market
Authority (Finanzmarktaufsicht or ‘FMA’)
–– vertical agreements (and hub and spoke cartels) are a
particular focus of the BWB, which has considerably
increased its enforcement activities over the last few
years. The majority of fines imposed by Austrian Cartel
Court have concerned vertical agreements (the
maximum fine imposed on a single undertaking in this
respect was EUR 40 million)
–– Austrian law does not provide for criminal sanctions
against individuals in connection with illegal vertical
agreements
–– in Austria, immunity/leniency is available for vertical
infringements

4 16 Ok 8/05.
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Belgium

Rod Lambert
Partner
T: +44 20 7919 4696
rodlambert@eversheds-sutherland.com

Can a supplier control its distributor’s resale price?

Can a supplier prevent online sales or advertising?

–– minimum advertised prices (‘MAP’) are likely to be
prohibited1

–– a supplier may impose online sales criteria such as
quality standards in a selective distribution system.6
Such criteria do not have to be strictly identical to the
criteria applicable for offline sales, but should pursue
the same objective and be justified by differences
between the two distribution channels

–– guaranteed margins may be permissible and margin
support is generally permissible, provided that in either
case they do not restrict the distributor’s freedom to set
its resale prices and to offer discounts. For example, it
would generally be permissible to guarantee the
distributor’s margin by adjusting/setting the cost price
by reference to the freely determined resale price set by
the distributor, i.e. cost price = resale price less x%/€x.
However, this should always be assessed on a case-bycase basis to ensure that in practice the distributor
remains free to determine its resale prices
–– below cost selling is prohibited2 when the entirety of
the products in a sale are priced at a loss. There are,
however, exceptions for goods sold in clearance sales,
that can no longer be stored, that can no longer sell at
their original purchase price and where that new sale
price aligns with that charged by competitors3
Can the parties agree restrictions on the supplier’s
price to the distributor?
–– most favoured customer (‘MFC’) pricing is not prohibited
as such, although each case will depend on the market
circumstances and nature of the restrictions4
–– price parity across platforms is not prohibited as such.
Nonetheless ‘wide’ price parity clauses, especially in the
online hotel sector, are more likely to be found anticompetitive5
1 We are not aware of any published Belgian case law available in relation
to MAP, but it is highly likely that MAP could be challenged under the
prohibition of resale price maintenance.
2 Art. VI.116 CEL.
3 Art. VI.117 CEL.
4 Articles 101-102 TFEU and Articles IV.1 and IV.2 CEL.
5 These are restrictions which preclude a hotelier from offering lower
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–– there are no specific rules regarding selling through
online marketplaces or advertising through price
comparison websites7
Can a supplier control where/to whom a distributor
sells?
–– the position is as under the VBER. See multijurisdictional common principles which sets out the
controls permissible within exclusive distribution,
selective distribution and franchising
–– within a selective distribution network:
–– nature and characteristics of the products:
–– The organisation of a selective distribution
network is not prohibited provided that resellers
are chosen on the basis of objective criteria of a
qualitative nature, laid down uniformly, where the
product characteristics necessitate such a
network to preserve its quality and ensure its
proper use and, finally, that the criteria laid down
do not go beyond what is necessary8
prices on its own website, other online platforms or offline sales channels.
6 C-230/16, Coty Germany GmbH, 6 December 2017: both selective
distribution and the control of online sales methods must be justified by
the nature of the products and must be necessary and proportionate;
Vertical Guidelines, §54.
7 Taking into account the rules on comparative advertising (Art. VI.17 CEL)
which might apply in certain cases.
8 C‑439/09, Pierre Fabre Dermo-Cosmétique, 13 October 2011,
EU:C:2011:649, §41; Confirmed in the Coty Case, §24.

–– in order to be permissible, selective distribution
needs to be justified on the basis of the nature of
the products9. However, even when selective
distribution is not based on the nature of the
products, selective distribution will be permissible
if the Block Exemption Regulation10 applies
–– written agreements with all selected distributors/
retailers are not specifically required. However, it is
highly recommended for the criteria to be in
writing as this allows a supplier to have the
contractual ability to stop supplying if any
distributor/retailer ceases to meet the criteria or
sells to unauthorised resellers
Agency
–– Belgian law recognises a commissionaire structure.11
These are intermediaries who act in their own name, but
on behalf and in the interests of a principal in
accordance with the rights granted by the principal. The
commissionaire is a party to the transaction and thus
liable in its own name vis-à-vis third parties. The
commissionaire has to comply with the instructions of
the principal, including in relation to pricing
Enforcement
–– in Belgium, the Belgian Competition Authority (BCA)
(‘Belgische Mededingsautoriteit /l’Autorité belge de la
Concurrence’) has the authority to enforce competition
law in relation to distribution agreements. Belgian
courts are also competent to rule on competition law
disputes
9 (So called “purely qualitative selective distribution”; see ECJ C-439/09,
13 October 2011, Pierre Fabre, EU:C:2011:649, para 41 and the references
made by the ECJ).
10 Commission Regulation (EU) No 330/2010.
11 Article 12 and 13 of the Law of 5 May 1872 relating to the pledge and the
commission.

–– anti-competitive agreements can attract fines of up to
10% of Belgian turnover.12 Individuals can be subject to
administrative fines ranging from EUR100 to EUR10,000
might be imposed13
–– in Belgium, immunity/leniency is not available for
vertical infringements. The Belgian Leniency Guidelines
of 22 March 2016 are limited to cartel cases and
expressly exclude other types of horizontal and vertical
agreements not corresponding to the definition of a
cartel. Nonetheless, if a hub-and-spoke can be qualified
as a cartel, it will be covered14Can a supplier control its
distributor’s resale price?
–– minimum advertised prices (‘MAP’) are not permitted
–– guaranteed margins may be permissible and margin
support is generally permissible, provided that in either
case they do not restrict the distributor’s freedom to set
its resale prices and to offer discounts. For example, it
would generally be permissible to guarantee the
distributor’s margin by adjusting/setting the cost price
by reference to the freely determined resale price set by
the distributor, i.e. cost price = resale price less x%/€x.
However, this should always be assessed on a case-bycase basis to ensure that in practice the distributor
remains free to determine its resale prices
–– unless the supplier or distributor is dominant on a
relevant market, there is generally no prohibition on
selling below cost price
12 Art. IV.70,§1 CEL.
13 Art. IV.70,§2 CEL.
14 See e.g. Settlement Decision BCA of 22 June 2015 in relation to a huband-spoke collusion in the drugstore, perfumery and hygiene sector from
2002 until 2007.
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Can a supplier control its distributor’s resale price?

Can a supplier prevent online sales or advertising?

–– minimum advertised prices (MAP) are not permitted

–– a supplier may impose quality standards for online
sales, provided that these are equivalent to any quality
standards applicable to offline sales, as per the Vertical
Guidelines. This is most likely to be relevant in a
selective distribution network. In a non-selective
network, it may be permissible for the supplier to
impose (only) the minimum standards necessary to
ensure the products are sold lawfully and to avoid harm
to its brand/trademarks

–– guaranteed margins may be permissible and margin
support is generally permissible, provided that in either
case they do not restrict the distributor’s freedom to set
its resale prices and to offer discounts. For example, it
would generally be permissible to guarantee the
distributor’s margin by adjusting/setting the cost price
by reference to the freely determined resale price set by
the distributor, i.e. cost price = resale price less x%/€x.
However, this should always be assessed on a case-bycase basis to ensure that in practice the distributor
remains free to determine its resale prices
–– unless the supplier or distributor is dominant on a
relevant market, there is generally no prohibition on
selling below cost price
Can the parties agree restrictions on the supplier’s
price to the distributor?
–– most favoured customer (‘MFC’) pricing is not
prohibited as such, provided it does not restrict the
customer’s ability to freely set its resale prices. However,
criminal cartel proceedings have been initiated in
Estonia on at least one occasion to investigate (among
other restrictions) an MFC clause which restricted the
supplier from charging lower prices to distributors
competing with the customer. The supplier, which itself
also operated some small retail outlets, was also
prohibited from setting a lower resale price on any
product compared to the recommended resale price it
had communicated to the customer

–– a supplier may also require its distributors to have one or
more physical shops or showrooms as a condition for
becoming a member of its selective distribution system
if such requirement is justified for the resale of the
particular products. However, if such restriction is
clearly aimed at excluding online distributors from
reselling the products, it might be problematic
–– the ECA has not issued any formal decisions on selling
through online marketplaces or advertising through
price comparison websites. Imposing a blanket ban on
these channels would be high risk as it may well be
regarded as a hardcore restriction on online selling.
However, a supplier may impose quality standards
equivalent to those applicable to the distributor’s own
website and to ‘brick and mortar’ outlets

Can a supplier control where/to whom a distributor
sells?
–– the position is as under the VBER. See multijurisdictional common principles which sets out the
controls permissible within exclusive distribution,
selective distribution and franchising
–– within a selective distribution network:
–– there is no specific requirement that selective criteria
be required by the nature of the products
–– selective distribution does not require written
agreements with all selected distributors and
resellers. However, it is highly recommended to have
a written agreement to ease the burden of proof
Agency
–– a commissionaire structure is recognised under
Estonian law. Commissionaires do not act in the name
of the principal, but in their own name and in the
interests of the principal. A transaction concluded by a
commissionaire is legally binding only on the
commissionaire and not on the principal. However, as in
an agency, the principal can determine the price
payable by the customer

–– the Estonian Penal Code provides criminal sanctions
against individuals and undertakings for competition
violations. Vertical agreements between undertakings
which have as their object or effect the restriction of
competition are punishable by a fine of up to 5% of the
turnover of an undertaking, and/or a substantial fine or
up to one year’s imprisonment for the directors of the
company.1 Only the worldwide turnover of the
infringing entity itself will be taken into account, and not
the worldwide turnover of the entire group. However,
the ECN+ Directive2 may change this in Estonia and
other EU jurisdictions in the future, as a more
harmonised approach will be taken across the EU
–– in Estonia, immunity/leniency is available for vertical
infringements
1 Penal Code, Article 400, sections 1 and 3.
2 Empowering National Competition Authorities Directive.

Enforcement
–– in Estonia, the Competition Authority (Konkurentsiamet)
has jurisdiction to enforce competition law matters, and
can make proposals for legislation to be passed or
amended

–– price parity across platforms is likely to be regarded as
an unlawful pricing restriction, although no decision has
yet been issued by the Estonian Competition Authority
(‘ECA’)
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Can a supplier control its distributor’s resale price?

Can a supplier prevent online sales or advertising?

Agency

–– minimum advertised prices (‘MAP’) are not permitted

–– within a selective distribution network, a supplier may
impose quality standards for online sales (for example,
standards regarding website design or processing of
warranty claims). Such standards need to be either
equivalent to quality standards applicable to offline sales
or (if there is no possible equivalent for sales in stores)
must be legitimate criteria for the specifics of online
sales of the relevant products. Outside a selective
distribution network, the supplier may only require
compliance with applicable laws

–– a commissionaire structure is recognised under Finnish
law, but title does not transfer to the commissionaire or
agent. Therefore, as in an agency, the principal can
determine the price payable by the customer

–– guaranteed margins may be permissible and margin
support is generally permissible, provided that in either
case they do not restrict the distributor’s freedom to set
its resale prices and to offer discounts. For example, it
would generally be permissible to guarantee the
distributor’s margin by adjusting/setting the cost price
by reference to the freely determined resale price set by
the distributor, i.e. cost price = resale price less x%/€x.
However, this should always be assessed on a case-bycase basis to ensure that in practice the distributor
remains free to set the resale price
–– unless the supplier or distributor is dominant on a
relevant market, there is generally no prohibition on
selling below cost price
Can the parties agree restrictions on the supplier’s
price to the distributor?
–– most favoured customer (‘MFC’) pricing is not
prohibited as such, provided that the customer is free to
determine its own resale price
–– there is no absolute ban on imposing price parity across
platforms unless the distributor is restricted to setting
lower prices on the platform than through other sales
channels
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–– a blanket ban on selling through online marketplaces or
advertising through price comparison websites is illegal
Can a supplier control where/to whom a distributor
sells?
–– the position is as under the VBER. See multijurisdictional common principles which sets out the
controls permissible within exclusive distribution,
selective distribution and franchising
–– within a selective distribution network:
–– there is no specific requirement that that the
selective criteria be required by the nature of the
products
–– there is no specific requirement for a supplier to
enter into written agreements with all authorised
distributors/retailers. However, it is highly
recommended to have a written agreement in order
to control the fulfilment of the criteria of the selected
retailers/distributors

Enforcement
–– in Finland, the Competition and Consumer Authority
(‘FCCA’) has jurisdiction to enforce competition law in
relation to distribution and agency agreements. The
FCCA is not entitled to impose penalties itself, instead
penalties can only be imposed by the Market Court. The
FCCA acts as a public prosecutor in the proceedings
–– an undertaking which knowingly or negligently infringes
competition law may face an administrative fine, which
will be imposed by the Market Court following a request
from the FCCA. The administrative fine can be up to 10%
of the undertaking’s annual group-wide turnover.
Turnover is calculated worldwide. However, recent
court practice is that only turnover of the part of
business involved in the infringement will be used to
calculate the fine
–– Finnish law does not provide for criminal sanctions
against individuals in connection with illegal vertical
agreements
–– in Finland, immunity/leniency is not available for
vertical infringements. Only the reduction of fines is
available for vertical restrictions
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Can a supplier control its distributor’s resale price?
–– minimum advertised prices (‘MAP’) are not permitted
–– guaranteed margins and margin support are likely to
be prohibited, unless the margin guarantee/support is
provided as a fixed lump sum. Moreover, such practices
may be illegal if they are imposed by retailers during the
course of the contract1. No fixed case law is however
available
–– below cost selling is prohibited under French law,2 i.e.
reselling a product ‘as is’ at a price that is lower than its
‘effective purchase price’ – essentially the net price paid
by the retailer to its own supplier, taking into account all
financial benefits granted by the supplier and adding
transports costs and taxes borne by the retailer3
–– it is also prohibited to sell products to consumers at a
‘price that is abusively low’ if this has the object or
potential effect of excluding competitors from the
market concerned.4 This rule applies only in relation to
sales to consumers (and not, therefore, to B2B
transactions) and to products produced or transformed
by the distributor (as opposed to products sold ‘as is’)
–– essentially, constant and significant predatory strategies,
consisting of sales at abusively low prices by reference
to the costs of manufacturing/marketing/processing,
are forbidden. This may also constitute an abuse of a
dominant position under both EU and French
competition law5
1 Article L. 442-6 I 1° of the French Commercial Code.
2 Article L. 442-2 of the French Commercial Code.
3 Below cost selling is allowed in limited circumstances, such as clearance
sales or closing down sales (in particular under Articles L 310-1 et seq. of
the French Commercial Code).
4 Article L. 420-5 of the French Commercial Code.
5 Article 102 TFEU and L. 420-2 of the French Commercial Code.
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Can the parties agree restrictions on the supplier’s
price to the distributor?
–– most favoured customer (‘MFC’) pricing is not
prohibited per se under French competition law,
provided such agreements do not hinder the customer’s
ability to freely set its resale prices. However, under
French commercial law, any clause or contract
providing that a trade partner automatically benefits
from an alignment with more favourable conditions
granted to a competitor is deemed void6
–– price parity across platforms is not prohibited outright,
but has been prohibited for hotel online booking. An
absolute ban on any form of price parity clause was
introduced in 2015 between hotels and online booking
platforms7
6 Article L. 442-6 II (d) of the French Commercial Code.
7 Article L. 311-5-1 of the French Tourism Code – Prior to the introduction
of this law, the French Competition Authority had accepted undertakings
from Booking.com to remove price parity clauses from its contracts.
Furthermore, French Commercial Courts have also held that such
practices can constitute a significant imbalance in the rights and
obligations of the parties in contracts with online travel agencies (OTA).

Can a supplier prevent online sales or advertising?
–– similar to the position under EU competition law, a
supplier may impose online sales criteria such as quality
standards in a selective distribution system. Such
criteria do not have to be strictly identical to the criteria
applicable for offline sales, but should pursue the same
objective and be justified by differences between the
two distribution channels
–– in a selective distribution network, a supplier may
require that a retailer wishing to sell online must also
have and maintain a physical point of sale (‘brick and
mortar’), thereby excluding pure online players.8
However, this requirement has to be objectively justified
with regard to the characteristics of the product
–– there are no specific rules regarding selling through
online marketplaces or advertising through price
comparison websites. A few months after the Coty
ruling of the CJEU, a French court also had to decide
whether Coty France could legally prevent its selected
distributors from reselling luxury perfumes through
online marketplaces. The French court adopted the
CJEU’s analysis in substance and accepted the
marketplace ban implemented by Coty9
8 See for example Paris Court of Appeal, 28 February 2018, Case
16/02263, Showroomprive.com v. Coty France. The compatibility of such
requirement with Article 101§1 was admitted in Coty France’ selective
distribution network.
9 Paris Court of Appeal, 28 February 2018, Case 16/02263,
Showroomprive.com v. Coty France.

Can a supplier control where/to whom a distributor
sells?
–– the position is as under the VBER. See multijurisdictional common principles which sets out the
controls permissible within exclusive distribution,
selective distribution and franchising
–– within a selective distribution network:
–– the French Competition Authority and the national
courts usually apply the VBER as a guide, even in
purely domestic cases. As long as the parties’
respective market shares do not exceed 30%, there is
usually no specific requirement that the selective
criteria be required by the nature of the products,
some Commercial Courts precedents have however
required so
–– otherwise, selective criteria or any other restrictions
must be justified by the nature and characteristics of
the products. The criteria used to select distributors
must be objective, proportionate, non-discriminatory
and must be applied uniformly. It is possible to apply
both qualitative and quantitative criteria
–– written agreements with all selected distributors and
retailers are not legally required for selective
distribution. However, it is highly recommended and
commonplace for the criteria to be in writing
–– in a non-selective network, it may be permissible for the
supplier to impose (only) the minimum standards
necessary to avoid harm to its brand/trademarks
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Agency
–– French law recognises a commissionaire structure (or
‘commissionaires’).10 These are intermediaries who act
and contract in their own name, but on behalf and in the
interests of a principal. Commissionaires are liable in
their own name vis-à-vis third parties. Under French
case law, the commissionaire should comply with the
instructions of the principal, including in relation to
pricing
Enforcement
–– the main public authorities to enforce competition law
in France are the Autorité de la concurrence (the French
Competition Authority – FCA) and the Direction
générale de la concurrence, de la consommation et de
la répression des fraudes (the French General
Directorate for Competition, Consumer Affairs and
Fraud Control –DGCCRF) fines may be imposed by the
FCA on legal entities for infringements of competition
law rules (up 10% of the infringer’s worldwide turnover)
–– the specialised Commercial Courts have the power to
impose fines of up to EUR 5 million upon the request of
the Minister for the Economy, if restrictive practices are
evidenced11
–– in France, immunity/leniency is not available for vertical
infringements

10 Article L. 132-1 of the French Commercial Code.
11 Articles L. 442-1 et seq. of the French Commercial Code.
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Can a supplier control its distributor’s resale price?
–– German competition law takes a strict approach to
resale price maintenance (‘RPM’) whereby even
one-sided pressure or incentives to keep a minimum
price level, without any acquiescence of the distributor,
is prohibited.1 The German Federal Cartel Office
(Bundeskartellamt – ‘BkartA’) considers that a supplier
who raises compliance with recommended resale
prices as a subject in discussions with the distributor
may already be in breach of competition law. The
BkartA published a draft guidance note on RPM on 25
January 2017. A judgment holding that RPM is illegal
only if it has appreciable effects is pending before the
Federal Court of Justice2
–– if a supplier prevents a distributor from advertising a low
resale price, even if the distributor is free to set a low
resale price, this is likely to be illegal. Thus minimum
advertised prices (‘MAP’) are likely to be illegal
–– guaranteed margins may be permissible and margin
support is generally permissible, provided that in either
case they do not restrict the distributor’s freedom to set
its resale prices and to offer discounts. For example, it
would generally be permissible to guarantee the
distributor’s margin by adjusting/setting the cost price
by reference to the resale price set by the distributor, i.e.
cost price = resale price less x%/€x. However, this
should always be assessed on a case-by-case basis to
ensure that in practice the distributor remains free to
determine the resale price. Similarly a supplier might
provide margin support to fund a promotional discount.
However, the BKartA will be suspicious of horizontal
coordination between distributors in such cases
1 § 21 par. 2 of the Gesetz gegen Wettbewerbsbeschränkungen’, GWB.
2 OLG (Court of Appeals, ‘Oberlandesgericht’) Celle, 7 April 2016, 13 U
124/15, appeal in law (‘Revision’) pending before the Federal Court of
Justice (‘Bundesgerichtshof’, BGH), I ZR 97/16.
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–– selling below cost price is generally prohibited for
undertakings which have market power over small and
medium-sized competitors (even if they are not
‘dominant’), but may be justified for ‘objective reasons’.
Such undertakings may not hinder small or mediumsized competitors by charging a price for input products
higher than the price they charge themselves for the
final product3
–– note that resale price maintenance is mandatory for
books4
Can the parties agree restrictions on the supplier’s
price to the distributor?
–– most favoured customer (‘MFC’) pricing is generally
prohibited, except where it meets the exemption criteria
set out under Article 101(3)
–– the BKartA has found to be unlawful price parity across
platforms and MFC clauses used in online sales and
hotel online booking. These decisions have generally
been upheld by the courts. The Düsseldorf Court of
Appeals has held that price parity clauses binding upon
suppliers are eligible for exemption under the VBER
Can a supplier prevent online sales or advertising?
–– within a selective distribution network, a supplier may
impose quality standards for online sales. The issue of
whether a supplier may prohibit use of third-party
platforms altogether, irrespective of quality issues, is
pending before the Federal Court of Justice5 and the
ECJ6
3 § 20 par. 3 GWB – Special rules apply for food.
4 §§ 30, 28 par. 2 GWB; 78 of the Statute on Drugs (‘Arzneimittelgesetz’);
§§ 5 and 3 of the Statute on Resale Price Maintenance for Books
(’Buchpreisbindungsgesetz’).
5 Case KZR 2/16, upon appeal in law against OLG Frankfurt a.M., 22
December 2015, Case 11 U 81/14 (Kart) – Deuter.
6 Case C-230/16, upon preliminary ruling by the OLG Frankfurt a. M., 19
April 2016, Case 11 U 96/14 – Coty.

–– a supplier may not prevent its distributors from
advertising through price comparison websites7,
although the lower court’s judgment is currently subject
to appeal in the case of OLG Düsseldorf8
Can a supplier control where/to whom a distributor
sells?
–– the position is as under the VBER. See multijurisdictional common principles which sets out the
controls permissible within exclusive distribution,
selective distribution and franchising
–– within a selective distribution network:
–– there is no specific requirement that the selective
criteria be required by the nature of the products
–– written agreements with all selected distributors and
retailers are not legally required for selective
distribution. However, in practice, a selective
distribution system based on oral agreements only
will be difficult to enforce
Agency
–– German law provides for a commissionaire structure, in
which an agent sells movable items or securities to a
third party in its own name, but on account of its
undisclosed principal.9 As in an agency, the principal can
determine the price payable by the customer
7 OLG Frankfurt a.M., 22 December 2015, Case 11 U 81/14 (Kart), appeal in
law pending; BKartA, Case B2 – 98/11, asics.
8 Case VI Kart 13/15 (V) – asics.
9 Paragraphs 383 et seq. of the German Code of Commerce
(‘Handelsgesetzbuch’, HGB).

Enforcement
–– the BKartA has jurisdiction to investigate and to enforce
vertical rules. The competition authorities of the federal
states do not accord significant priority to enforcement
of vertical rules
–– infringements of the vertical rules may give rise to fines
of up to EUR 1 million for individuals and up to 10% of
the annual (group) worldwide turnover for undertakings,
as for other infringements of competition law10
–– RPM has been an enforcement priority for the BKartA in
recent years. Total fines for such behaviour exceeded
EUR 30 million in 2013 and 2014, and exceeded
EUR 250 million in 2015. The BKartA has addressed
questions of selective distribution by way of pilot
proceedings, aimed at prohibiting conduct, rather than
the imposition of fines11
–– strictly speaking under the legal framework, the German
competition authority does not offer immunity/
leniency for vertical agreements. However, in practice
the Cartel Office has dealt with vertical leniency
applications in the same way as horizontal applications,
meaning that undertakings that voluntarily reveal
breaches of the vertical rules by way of a contribution to
cooperation (‘Kooperationsbeitrag’) may avoid or obtain
a reduction in finesCan a supplier control its distributor’s
resale price?
10 Paragraph 81 GWB.
11 See, for instance, Case B2 – 98/11, asics.
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Can a supplier control its distributor’s resale price?

Can a supplier prevent online sales or advertising?

–– minimum advertised prices (‘MAP’) are not permitted

–– in a selective distribution system, a supplier may
impose quality standards for online sales. Such
standards do not have to be strictly identical to the
criteria applicable for offline sales, but should pursue
the same objective, and be justified by differences
between the two distribution channels

–– guaranteed margins may be permissible and margin
support is generally permissible, provided that in either
case they do not restrict the distributor’s freedom to set
its resale prices and to offer discounts. For example, it
would generally be permissible to guarantee the
distributor’s margin by adjusting/setting the cost price
by reference to the freely determined resale price set by
the distributor, i.e. cost price = resale price less x%/€x.
However, this should always be assessed on a case-bycase basis to ensure that in practice the distributor
remains free to determine its resale prices
–– below cost selling is prohibited under Hungarian law in
the case of agricultural and food products.1 In other
sectors, unless the supplier or distributor is dominant on
a relevant market, there is generally no prohibition on
selling below cost price
Can the parties agree restrictions on the supplier’s
price to the distributor?
–– most favoured customer (‘MFC’) is not prohibited per
se, provided such agreements do not hinder the
customer’s ability to freely set its resale prices
–– price parity across platforms is likely to be regarded as
an unlawful pricing restriction, particularly if that price
parity applies to other platforms and not only to the
seller’s own website

–– there are no specific rules regarding selling through
online marketplaces or advertising through price
comparison websites. However, the Hungarian
Competition Authority (HCA) has recognised the
pro-competitive effects of marketplaces. Therefore,
subject to a case-by-case review depending on the type
of products concerned, it is likely that a blanket ban on
sales via these channels might be considered unlawful

Can a supplier control where/to whom a distributor
sells?
–– the position is as under the VBER. See multijurisdictional common principles which sets out the
controls permissible within exclusive distribution,
selective distribution and franchising
–– within a selective distribution network:
–– there is no specific requirement that selective criteria
be required by the nature of the products
–– there is no specific requirement for a supplier to
enter into written agreements with all authorised
distributors/retailers (or, in a multi-tier network, to
require that its wholesale distributors enter into
written agreements with authorised retailers).
However, one of the fundamental principles of
selective distribution is that the supplier will only sell
to resellers that meet the criteria and agree not to sell
to unauthorised resellers. In order to ensure this,
either the supplier will need to enter into written
agreements with its distributors/resellers, or at least
the supplier would need to be able to monitor the
situation and have the contractual ability to stop
supplying any distributor/retailer that ceases to meet
the criteria or sells to unauthorised resellers

Agency
–– Hungarian law recognises the existence of
commission-agents.2 These are intermediaries who act
in their own name, but on behalf and in the interests of a
principal, within the boundaries and in accordance with
the rights granted by the principal. Commission-agents
are liable in their own name vis-à-vis third parties.
However, as in an agency, the principal may determine
pricing
Enforcement
–– the Hungarian Competition Authority (‘HCA’) enforces
competition law. The HCA shall act in competition
control proceedings in connection with any
infringement of the provisions of the act3
–– the HCA may impose fines of up to 10% of the
enterprises’ or the group’s worldwide turnover for
infringements of competition law
–– in Hungary, immunity/leniency is available for vertical
infringements
2 Chapter XLI of the Act V of 2013 on the Civil Code.
3 Section 45 of the Act LVII of 1996 on the Prohibition of Unfair Practices
and Unfair Competition.

1 Act XCV of 2009 on the Prohibition of Unfair Trading Practices Applied
Against Suppliers Relative to the Marketing of Agricultural and Food
Products.
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Can a supplier control its distributor’s resale price?

Can a supplier prevent online sales or advertising?

–– minimum advertised prices (‘MAP’) are likely to be
prohibited if in practice they restrict a distributor’s
freedom to determine its resale price

–– within a selective distribution network, a supplier may
impose quality standards for online sales (for example,
standards regarding website design or processing of
warranty claims). Such standards need to be either
equivalent to quality standards applicable to offline sales
or (if there is no possible equivalent for sales in stores)
must be legitimate criteria for the specifics of online
sales of the relevant products. Outside a selective
distribution network, the supplier may only require
compliance with applicable laws

–– guaranteed margins are generally permissible provided
that they do not restrict the distributor’s freedom to set
its resale price and to offer discounts. For example, it
may be permissible to guarantee the distributor’s
margin by adjusting/setting the cost price by reference
to the resale price set by the distributor
–– margin support is generally permissible, provided that it
does not restrict the distributor’s freedom to set its
resale price and to offer discounts
–– unless the supplier or distributor is dominant on the
relevant market, there is generally no prohibition on
selling below cost price
Can the parties agree restrictions on the supplier’s
price to the distributor?
–– most favoured customer (‘MFC’) pricing is generally
permissible, unless the supplier or distributor is
dominant on a relevant market
–– price parity across platforms is likely to be prohibited1
1 In the Competition and Consumer Protection Commission’s (the “CCPC”)
investigation of Booking.com, Booking.com obliged hotels and other types
of accommodation to offer ‘price parity’. This meant that hotels were
obliged to offer Booking.com their best price, so that a hotel could not
offer lower prices elsewhere. Following the CCPC’s investigation, Booking.
com agreed to alter the terms under which hotels would offer rooms
for sale, whereby hotels now can offer lower prices on any other online
travel agent, on the hotel’s own direct off-line channels as well as on the
members-only section of the hotel’s website. However, a hotel will not be
able to offer a price on their own website that is lower than the Booking.
com price.
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–– in the context of an exclusive distribution agreement,
selling through online marketplaces has been found by
the Irish courts to be ‘active sales’ and therefore can be
restricted to protect exclusive rights reserved to the
supplier or granted to another distributor.2 The Irish
courts and Competition Authority are yet to consider
whether an absolute ban on sales through online
marketplaces is prohibited. Quality standards can be
imposed (to the extent otherwise permissible to impose
these for other online sales)
–– a ban on advertising through price comparison
websites is likely to be prohibited. Given the Irish court’s
conclusion in the case mentioned in the previous
paragraph, it is likely that price comparison websites
may be viewed as constituting ‘active’ sales and
therefore may be restricted in the case of exclusive
distribution

Can a supplier control where/to whom a distributor
sells?
–– the position is as under VBER. See multi-jurisdictional
common principles which sets out the controls
permissible within exclusive distribution, selective
distribution and franchising
–– within a selective distribution network:
–– except in a qualitative selective distribution network,
there is no specific requirement that the selective
criteria be required by the nature of the products
–– there is no specific requirement for a supplier to
enter into written agreements with all authorised
distributors/retailers (or, in a multi-tier network, to
require that its wholesale distributors enter into
written agreements with authorised retailers).
However, one of the fundamental principles of
selective distribution is that the supplier will only sell
to resellers that meet required criteria and agree not
to sell to unauthorised resellers. In order to ensure
this, the supplier will either need to enter into written
agreements with its distributors/resellers, or monitor
the situation and have the contractual ability to stop
supplying any distributor/retailer that ceases to meet
the criteria or sells to unauthorised resellers

Agency
–– Irish law does not recognise a commissionaire
structure in which title passes to the ‘agent’ at the
moment before the sale is made to the customer. Irish
law would be expected to treat a commissionaire
structure as distribution, meaning that inter alia the
distributor must be free to set its resale prices
Enforcement
–– the CCPC and the Irish courts are responsible for
enforcing competition law matters related to
distribution/agency agreements. Undertakings may be
subject, on summary conviction, to a fine of EUR 5,000.
Alternatively, on conviction on indictment, the
undertaking would be subject to a fine not exceeding
the greater of EUR 5 million or 10% of the worldwide
group turnover of the undertaking in the financial year
ending in the 12 months prior to the conviction
–– where an offence has been committed by an
undertaking and the conduct that constituted the
offence has been authorised or consented to by a
director, manager, or other similar officer of the
undertaking, or a person who purports to act in any
such capacity, that person as well as the undertaking
shall be guilty of an offence, with the same penalties
applying as above
–– in Ireland, immunity/leniency is not available for vertical
infringements

2 In 2013, the Irish High Court confirmed that in the context of an exclusive
distribution agreement, sales by an Irish company on a third-party sales
website that facilitated sales (i.e. www.amazon.co.uk) constituted ‘active
sales’ and could therefore be restricted - SRI Apparel Limited v Revolution
Workwear Limited and Others [2013] IEHC 289.
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Can a supplier control its distributor’s resale price?
–– minimum advertised prices (‘MAP’) are not permitted
–– guaranteed margins may be permissible and margin
support is generally permissible, provided that in either
case they do not restrict the distributor’s freedom to set
its resale prices and to offer discounts. For example, it
would generally be permissible to guarantee the
distributor’s margin by adjusting/setting the cost price
by reference to the resale price set by the distributor, i.e.
cost price = resale price less x%/€x. However, this
should always be assessed on a case-by-case basis to
ensure that in practice the distributor remains free to
determine the resale price. Similarly, a supplier might
provide margin support to fund a promotional discount
–– below cost selling is defined in Italian law1 as selling a
product at a price lower than its ‘effective purchase
price’2. Under Italian law there is a general prohibition
on persistent below cost selling in Italy. However, it is
allowed where certain criteria are met regarding the
number of sales (no more than three per year), the
duration of such sales (not more than 10 days), the
range of goods sold (a maximum of 50 products may be
sold) and the intervals between sales (must be at least
20 days except for first sale of the year)
1 Presidential Decree (DPR No 218/2001).
2 Meaning the price resulting from the purchase invoices plus value added
tax and any other tax or tax related to the nature of the product and minus
any discounts or contributions attributable to the product itself as long as
documented (Art. 1 of DPR No 218/2001).
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–– the relevant regulation, moreover, provides for a range
of exceptions to the prohibition, namely with regards to
(a) fresh perishable food; (b) food products close to their
expiration date; (c) typical feast food products leftover
after the relevant feast; (d) obsolete goods; (e) damaged
non-food goods, which are anyway safe for sale; (f) new
shop openings or existing shop renovations. Below cost
selling is prohibited when the physical point of sale
covers more than 50% of the overall sales space in the
relevant Italian province in relation to the product sector
concerned3
–– below cost selling that infringes this law is subject to a
fine of up to EUR 3 million. Furthermore, such conduct
might amount to ‘unfair competition’ if it is
implemented by a retailer with a ‘monopolist intent and
strategy’.4 In the Italian Competition Authority’s (‘ICA’)
approach, below cost selling might amount to an abuse
of dominance position in violation of Article 102 TFEU if
is made by a dominant company and in a predatory
manner, i.e. resulting in excluding possible competitors,
allowing the dominant company a significant increase
of its market power provided that the same company is
able to successively set prices higher than variable costs
and such to overcompensate its losses for the below
cost selling
3 Some exceptions do apply, for example in relation to perishable food
products.
4 Section 2598 (3) of the Italian Civil Code.

Can the parties agree restrictions on the supplier’s
price to the distributor?
–– most favoured customer (‘MFC’) pricing is not
prohibited as such, provided that the customer is free to
determine its own resale price
–– price parity across platforms has only been assessed by
the Italian Competition Authority (‘ICA’) in relation to
hotel online booking in the recent Booking-Expedia
case.5 In this case, the hotel trade associations argued
that such clauses should be regarded as ‘hardcore’
restrictions under the VBER. The ICA closed its
investigations after Booking.com and Expedia agreed to
remove certain price parity obligations
–– the ICA has therefore not taken a position on the
lawfulness per se of such parity clauses. However, an
absolute ban on any form of price parity clause in the
hotel sector is included in the 2017 Italian Annual
Competition Bill (‘Legge annuale per il mercato e la
concorrenza’ – Law no. 124/2017). According to this
law, contractual clauses forbidding hotels and tourist
accommodation operators from offering prices, terms
and conditions better than those charged by the same
through third parties (i.e. online booking platforms) are
null and void6

Can a supplier prevent online sales or advertising?
–– a supplier may impose quality standards for online
sales, provided that these are equivalent to any quality
standards applicable to offline sales, as per the Vertical
Guidelines. This is most likely to be relevant in a
selective distribution network. In a non-selective
network, it may be permissible for the supplier to
impose only the minimum standards necessary to
ensure the products are sold lawfully and to avoid harm
to its brand/trademarks
–– imposing a blanket ban on these channels would be
high-risk as it may be regarded as a hardcore restriction
of online selling. However, a supplier may impose
quality standards equivalent to those applicable to the
distributor’s own website and to ‘brick and mortar’
outlets

5 Case I779 - MERCATO DEI SERVIZI TURISTICI-PRENOTAZIONI
ALBERGHIERE ON LINE –ICA resolution no. 25940, closed in March 2016.
6 Article 1, para. 166 of the 2017 Italian Annual Competition Bill.
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–– in April 2018, the ICA closed with commitments an
investigation against MCZ7, an Italian group
manufacturing fireplaces, heating systems and BBQs.
MCZ was engaged in resale price maintenance, and
imposed limitations on online selling on its distributors.
With respect to this latter conduct, the ICA suspected
that (i) Cadel would have refused to comply with its
obligations to provide the statutory two-years
guarantee to non-Italian clients which had bought the
products through online platforms in case those
products were not installed by an authorized official
technician; and that (ii) Cadel would have forbidden
distributors from online sales to customers located
outside Italy. Under the remedies accepted by the ICA,
the group will refrain from fixing the prices of retailers
either directly or indirectly, and abstain from directing
the way products are promoted online. The group will
inform retailers about the new sales policy and adopt
new rules confirming distributors’ independence in
setting prices, creating promotions and delivering
products abroad. They will also refrain from making any
recommendations about resale prices for a period of
two years
Can a supplier control where/to whom a distributor
sells?
–– the position is as under the VBER. See multijurisdictional common principles which sets out the
controls permissible within exclusive distribution,
selective distribution and franchising
–– within a selective distribution network:
–– there is no specific requirement that selective criteria
be required by the nature of the products
–– there is no specific requirement for a supplier to
enter into written agreements with all authorised
distributors/retailers (or, in a multi-tier network, to
require that its wholesale distributors enter into
written agreements with authorised retailers).
However, one of the fundamental principles of
selective distribution is that the supplier will only sell
to resellers that meet the criteria and agree not to sell
to unauthorised resellers. In order to ensure this, the
supplier will either need to enter into written
agreements with its distributors/resellers, or the
supplier will need to be able to monitor the situation
and have the contractual ability to stop supplying any
distributor/retailer that ceases to meet the criteria or
sells to unauthorised resellers

Agency
–– Italian law does not recognise a commissionaire
structure in which title passes to the ‘agent’ at the
moment before the sale is made to the customer. Italian
law would be expected to treat a commissionaire
structure as distribution, meaning that inter alia the
distributor must be free to set its resale prices
Enforcement
–– the ICA is responsible for the enforcement of
competition law in Italy, including in relation to
distribution agreements and vertical restrictions. In
cases of abuse of a dominant position and agreements
restricting competition, the Authority may impose a fine
on the offenders, depending on the seriousness of the
offence, an amount up to 10% of the gross turnover of
the undertakings involved
–– after many years of setting its fines by applying
European Commission guidelines, in October 2014 the
Italian Competition Authority adopted its own specific
guidelines on methods of setting antitrust fines, after
having submitted a draft version to public consultation
in May 2014. The objective of the guidelines is to
illustrate the principles that the ICA is committed to
follow in setting fines, in order to ensure transparency,
predictability and objectivity in its decisions. In this
respect, the ICA has taken into account the
recommendation made in the past by the administrative
courts which have often urged the institution to make
the method and the logic followed when imposing fines
clear, for a more effective judicial review and full
protection of the right to defence. The ICA fines
guidelines are inspired by the relevant European
Commission’s guidelines
–– in Italy, immunity/leniency is available for horizontal
agreements which have vertical characteristics (such as
hub and spoke agreements) but is not available for
purely vertical agreements

7 Case I813 - RESTRIZIONI ALLE VENDITE ON LINE DI STUFE – ICA
resolution no. 27142, closed in April 2018.
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Can a supplier control its distributor’s resale price?

Can a supplier prevent online sales or advertising?

–– minimum advertised prices (‘MAP’) are not permitted

–– a supplier may impose quality standards for online
sales, just as the supplier may require quality standards
for offline sales. This is most likely to be relevant in a
selective distribution network. In a non-selective
distribution network, it may be permissible for the
supplier to impose only the minimum standards
necessary to ensure the products are sold lawfully and
to avoid harm to its brand/trademarks

–– guaranteed margins and margin support are generally
permissible provided that in either case they do not
restrict the distributor’s freedom to set its resale prices
and to offer discounts. For example, it may be
permissible on a one-off basis to guarantee the
distributor’s margin by adjusting/setting the cost price
by reference to the resale price set by the distributor, i.e.
cost price = resale price less x%/€x. However, this
should always be assessed on a case-by-case basis to
ensure that in practice the distributor remains free to
determine the resale price
–– unless the supplier or distributor is dominant in a
relevant market, there is generally no prohibition on
selling below cost price
Can the parties agree restrictions on the supplier’s
price to the distributor?
–– most favoured customer (‘MFC’) pricing is not
prohibited per se provided that the customer is free to
determine its own resale price
–– price parity across platforms is very likely to be
prohibited
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–– the supplier may also require its distributors to have one
or several ‘brick and mortar’ outlets as a pre-condition
for becoming a member of its selective distribution
system, if such a requirement is justified for the resale of
the particular products. However, if the sole aim of such
restriction is to exclude purely online distributors from
reselling the products, such restriction may be
prohibited
–– a blanket ban on selling through online marketplaces or
advertising through price comparison websites is likely
to be prohibited

Can a supplier control where/to whom a distributor
sells?
–– the position is as under the VBER. See multijurisdictional common principles which sets out the
controls permissible within exclusive distribution,
selective distribution and franchising
–– within a selective distribution network:
–– There is no specific requirement that that the
selective criteria be required by the nature of the
products
–– the supplier will usually need to enter into written
distribution agreements, since the supplier will need
the contractual ability to stop supplying any
authorised distributor that ceases to meet the criteria
or sells to unauthorised resellers
Agency
–– Latvian law recognises a commissionaire structure in
which the sale is made on the agent’s own behalf but in
the interests and at the expense of the principal.1 As in
an agency, the principal may determine pricing

Enforcement
–– the Latvian Competition Authority is responsible for
enforcing competition law, including the rules on
distribution and agency agreements. Vertical
agreements have consistently been a particular focus
–– the Latvian Competition Authority may impose a fine of
up to 5% of the net turnover of the respective
undertaking in the latest financial year (but no less than
EUR 350 each).2 The Competition Council of Latvia will
take into account the whole turnover of the direct
infringer (undertaking) as a starting point when
calculating fines, making reductions in case the net
turnover in the market affected by infringement is under
10% of the whole net turnover of the undertaking. In
some exceptional circumstances, a group-wide
turnover can be used as a starting point to calculate the
fine
–– in Latvia, immunity/leniency is not available for vertical
infringements
2 Latvian Law on Competition of 2001, as amended, Sections 12(2) and
12(3).

1 Latvian Commercial Law of 2000, as amended, Section 415 et seq.
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Can a supplier control its distributor’s resale price?

Can a supplier prevent online sales or advertising?

–– minimum advertised prices (‘MAP’) are generally not
permitted. It may be permissible to recommend the
MAP to a distributor, provided that this is only a
recommendation and not broadly applied by all or a
majority of distributors and provided that it is not
otherwise used to make arrangements for price fixing. If
broadly applied, this would make it in practice a fixed or
minimum price. It is likely to be difficult to recommend
a MAP without creating significant risk of infringement

–– a supplier may impose quality standards for online
sales, provided these are equivalent to any standards
applied to offline sales, and applied in a nondiscriminatory manner

–– guaranteed margins are generally permissible if they do
not limit distributors’ freedom to set their own resale
price and are not used as a tool for price fixing

–– a ban on advertising through price comparison
websites is only permissible on the basis of objective
reasons arising out of the nature of the product, though
in the majority of cases it would be very hard to justify
such a prohibition and competition authorities are likely
to treat it as unlawful

–– margin support is also generally permissible provided it
is used only for a limited period of time (e.g. a
‘promotional period’) and distributors are still able to
freely set their own resale price. Distributors must be
able to decide whether to participate in the promotional
event or not
–– unless the distributor is dominant on a relevant market,
there is generally no prohibition on selling below cost
price
Can the parties agree restrictions on the supplier’s
price to the distributor?
–– most favoured customer (‘MFC’) pricing is not
prohibited per se. However, MFC pricing can be
problematic if used as a mechanism to enable price
transparency between competitors or as a tool for price
fixing
–– price parity across platforms is generally treated as an
agreement to fix prices either directly or indirectly,
meaning it is generally regarded as an unlawful
agreement
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–– a blanket ban on selling through online marketplaces is
prohibited, unless it is justified by objective reasons such
as necessary quality standards or necessity of
professional consulting that can only be performed by
an expert in the physical marketplace

Can a supplier control where/to whom a distributor
sells?
–– for exclusive distribution, the position is as under the
VBER. See multi-jurisdictional common principles
–– within a selective distribution network:
–– authorised distributors must be selected based on
objective qualitative criteria (e.g. relating to
distributors’ or their employees’ professional
qualifications or the suitability of distributors’
premises), which are related to the nature of the
product. In addition, quantitative criteria (e.g.
requirements to maintain a specific quantity of
products in stock) can be used

–– under the Rules of the Civil Code of the Republic of
Lithuania, a contract for distribution must be
concluded in written form. Failure to comply with
this requirement will render the contract null and
void. Product sale conditions established in the
contract may be helpful when trying to prove the
existence of objective criteria according to which
distributors are selected
Agency
–– Lithuanian law does not recognise a commissionaire
structure in which title passes to the ‘agent’ at the
moment before the sale is made to the customer.
Lithuanian laws would be expected to treat a
commissionaire structure as distribution, meaning that
inter alia the distributor must be free to set its resale
prices
Enforcement
–– the national Competition Authority in Lithuania is
Konkurencijos Taryba (‘Competition Council’). This
authority is responsible for enforcement of competition
law matters related to distribution/agency agreements
–– in case of infringement of competition law, fines up to
10% of the infringing entity’s gross annual worldwide
turnover may be imposed by the Competition Council
–– additionally, a director of the company may be fined up
to EUR 14,481 and be prohibited from acting as a chief
executive or being a member of supervisory/managing
body in any public and/or private company for 3 to 5
years
–– in Lithuania, immunity/leniency is available for vertical
agreements, but only for resale price maintenance
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Can a supplier control its distributor’s resale price?
–– minimum advertised prices (‘MAP’) are not permitted
–– guaranteed margins may be permissible and margin
support is generally permissible, provided in either case
that they do not restrict the distributor’s freedom to set
its resale prices and to offer discounts. For example, it
would generally be permissible to guarantee the
distributor’s margin by adjusting/setting the cost price
by reference to the resale price set by the distributor, i.e.
cost price = resale price less x%/€x. However, this
should always be assessed on a case-by-case basis to
ensure that in practice the distributor remains free to
determine the resale price. Similarly, a supplier may
provide margin support to fund a promotional discount
–– unless the distributor is dominant on a relevant market,
there is generally no prohibition on selling below cost
price
Can the parties agree restrictions on the supplier’s
price to the distributor?
–– most favoured customer (‘MFC’) pricing is not
prohibited per se. The Netherlands Consumer and
Market Authority (‘ACM’) considers that MFC clauses can
be both pro-competitive and anti-competitive. MFC
clauses are not usually regarded as an object restriction.
The ACM has not yet fined any company in respect of
an MFC clause. It follows from a paper published by the
ACM regarding its enforcement policy1 that every MFC
clause will be assessed on a case-by-case basis and
priority will be given to situations with a high risk of
consumer harm
1 ACM Strategy and Enforcement Priorities with regard to Vertical
Agreements.
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–– price parity across platforms may be considered both
pro-competitive and anti-competitive. However, ‘wide’
price parity clauses applying to all competing platforms
run a higher risk of being considered anti-competitive
Can a supplier prevent online sales or advertising?
–– a supplier may impose quality standards for online
sales, provided that these are equivalent to any quality
standards applicable to offline sales. A supplier has a
greater ability to impose online standards within a
selective distribution network, provided that these are
equivalent to any quality standards applicable to offline
sales
–– as regards selling through online marketplaces or
advertising through price comparison websites, the
position taken by the Court of Amsterdam2 and the
ACM3 is similar to that of the highest EU court4 (the
Court of Justice of the European Union or “CJEU”),
which has very recently decided in a landmark judgment
that it does not regard an absolute ban on using online
marketplaces as a hardcore restriction of passive sales
–– online sales are a particular focus area for the ACM. The
ACM’s enforcement priority as regards vertical
agreements focuses on the effects on consumer
welfare

Can a supplier control where/to whom a distributor
sells?
–– the position is as under the VBER. See multijurisdictional common principles which sets out the
controls permissible within exclusive distribution,
selective distribution and franchising
–– within a selective distribution network:
–– there is no specific requirement that the selective
criteria be required by the nature of the products
–– there is no specific requirement for a supplier to
enter into written agreements with all authorised
distributors/retailers (or, in a multi-tier network, to
require that its wholesale distributors enter into
written agreements with authorised retailers).
However, one of the fundamental principles of
selective distribution is that the supplier will only sell
to resellers that meet the criteria and agree not to sell
to unauthorised resellers. In order to ensure this, the
supplier will either need to enter into written
agreements with its distributors/resellers, or will need
to be able to monitor the situation and have the
contractual ability to stop supplying any distributor/
retailer that ceases to meet the criteria or sells to
unauthorised resellers

Agency
–– Dutch law recognises a commissionaire structure. The
distinction between an agent and a commissionaire is
that an agent acts in the name and on behalf of the
principal, whereas a commissionaire acts on behalf of
the (undisclosed) principal but in its own name
–– commissionaires are in principle treated as agents
(having regard to the concept of ‘genuine agency’), as a
result of which restrictions related to the conduct of
commissionaire activities are not regarded as
restrictions of competition
Enforcement
–– the ACM is the primary regulator entrusted with the
enforcement of competition law related to distribution/
agency agreements
–– Dutch law does not provide for criminal sanctions
against individuals in the event of competition law
infringements. However, de facto managers of
companies may be fined up to EUR 900,000
–– in the Netherlands, immunity/leniency is not available
for vertical infringements

2 On 4 October 2017 the Court of Amsterdam already reached a similar
conclusion in a case involving Nike and one of its resellers.
3 The ACM has, prior to the Coty decision of the CJEU, already
communicated its (informal) position that under certain circumstances an
absolute ban on using online marketplaces does not breach article 101
TFEU and therefore does not qualify as a hardcore restriction.
4 Case C-230/16, Coty Germany v Parfümerie Akzente GmbH, 6
December 2017.
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Can a supplier control its distributor’s resale price?

Can a supplier prevent online sales or advertising?

–– minimum advertised prices (‘MAP’) are likely to be
prohibited

–– within a selective distribution network, a supplier may
impose quality standards. While the Polish Regulation2
does not refer expressly to online sales, it is widely
accepted that the supplier may oblige a distributor to
have a website which fulfils certain quality standards

–– guaranteed margins and margin support are not
permitted
–– below cost selling is regarded as an act of unfair
competition (a tort) prohibited under the Act on
Combating of Unfair Competition, if its objective is to
eliminate other competitors, whether or not the
supplier or distributor is dominant. Furthermore, selling
below costs may also be regarded as an abuse of a
dominant position
Can the parties agree restrictions on the supplier’s
price to the distributor?
–– most favoured customer (‘MFC’) pricing and price
parity across platforms are not prohibited per se.
However, in the recent case of online accommodation
booking platforms (OTA),1 wide MFC clauses, i.e.
referring not only to price but also to other elements of
the offer and covering different channels of distribution,
were regarded as anti-competitive. The Polish
Competition Authority considers that narrow MFC
clauses, referring only to price and covering only one
channel of distribution (e.g. online), might be justifiable
if the objective is to limit a ‘free rider problem’
1 See: https://uokik.gov.pl/aktualnosci.php?news_id=11995&print=1.

–– a blanket ban on selling through online marketplaces or
advertising through price comparison websites will
most likely be prohibited
Can a supplier control where/to whom a distributor
sells?
–– in general, the position is as under VBER and Vertical
Guidelines which sets out the controls permissible
within exclusive distribution, selective distribution and
franchising
–– within a selective distribution network:
–– except in a qualitative selective distribution network
designed to fall outside of Article 101, there is no
specific requirement that the selective criteria be
required by the nature of the products
–– there is no specific requirement for a supplier to
enter into written agreements with all authorised
distributors/retailers (or, in a multi-tier network, to
require that its wholesale distributors enter into
written agreements with authorised retailers).
However, one of the fundamental principles of
selective distribution is that the supplier will only sell
to resellers that meet the criteria and agree not to sell
to unauthorised resellers. Therefore, the supplier will

need to be able to monitor the situation, and have
the contractual ability to stop supplying any
distributor/retailer that ceases to meet the criteria or
sells to unauthorised resellers
Agency
–– under Polish law ownership is generally not transferred
to the agent at any moment. In the case of agency,
ownership remains with the supplier and is transferred
directly to the client if the product is sold by an agent
Enforcement
–– the Office of Competition and Consumer Protection
(‘PCA’) is responsible for the enforcement of
competition law in Poland
–– the PCA may impose a fine on an undertaking which
infringes competition law, which can amount up to 10%
of the worldwide turnover of the infringing entity
generated in the financial year preceding the year in
which the penalty is imposed. Only the turnover of the
infringing entity, not the turnover of the whole capital
group, will be taken into account. Moreover, the PCA
may impose a penalty of up to PLN 2 million on a natural
person holding an executive function if such person
intentionally causes an undertaking to enter into an
anti-competitive agreement or concerted practice
–– in Poland, immunity/leniency is available for vertical
infringements

2 Regulation of 30 March 2011 on exemption of particular categories of
vertical agreements under prohibition of the anticompetitive agreements
(O.J. of 2014, item 1012).
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Can a supplier control its distributor’s resale price?

Can a supplier prevent online sales or advertising?

Agency

Enforcement

–– minimum advertised prices (‘MAP’) are not permitted

–– within a selective distribution network, a supplier may
impose quality standards for online sales

–– Romanian law recognises a commissionaire structure.
However, title over the products does not pass to the
agent, but rather directly to the end user. Variations of
commissionaire structures may be implemented (e.g.
structures whereby the commissionaire invoices the
products in its own name, and not in the name of the
principal) but the compliance of such structure with
competition law provisions must be properly assessed
on a case-by-case basis. The more the structure departs
from the traditional ‘genuine agency’ model, the less
likely it is for such structure to benefit from the same
treatment as agency agreements for the purposes of
competition law

–– the Romanian Competition Council (‘RCC’) and the
Romanian courts of law have jurisdiction to enforce
competition law matters related to distribution/agency
agreements. The RCC has the authority to conduct
investigations, impose administrative fines and annul
agreements, but not to award damages). The Romanian
courts of law have the authority to annul agreements
and award damages, but not to impose administrative
fines for breaches of competition law

–– guaranteed margin and margin support are generally
permissible, provided that in either case they do not
restrict a distributor’s freedom to set its resale prices and
to offer discounts. For example, it would generally be
permissible to guarantee the distributor’s margin by
adjusting/setting the cost price by reference to the
resale price set by the distributor, i.e. cost price = resale
price less x%/€x
–– as regards selling below cost price, there are regulatory
restrictions which generally do not allow sellers to sell
products at a loss (i.e. for a price equal to or lower than
the acquisition price), though exceptions do apply1
Can the parties agree restrictions on the supplier’s
price to the distributor?
–– most favoured customer (‘MFC’) pricing MFC is likely to
be prohibited2
–– price parity across platforms is generally prohibited
1 Below cost selling is allowed only in certain circumstances, like in the
case of (a) sales campaigns, (b) clearance sales, (c) factory/warehouse
sales, (d) off-season sales, (e) products not sold in 3 months from
acquisitions, (f) accelerated sales of fast deteriorating products, (g)
matching the sale price for identical products marketed in the same area,
subject to this being the result of adequate competition on the market, and
(h) identical products for which the acquisition price has decreased.
2 MFC pricing has historically been seen by the Romanian Competition
Council (‘RCC’) as problematic. In its sector-wide investigation of the retail
market, the Romanian competition authority held that while this type of
practice is not prohibited per se by the competition legislation, it may lead
to collusion and an artificial increase in price levels. In the context of the
recent EU level investigations (e.g. the EC`s investigation in connection
with Amazon`s e-book distribution arrangements; European national
competition authorities (NCAs) investigations regarding MFC clauses in
contracts between hotels and online travel agents), the RCC’s position on
this matter is likely to become even stricter.
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–– a blanket ban on selling through online marketplaces or
advertising on price comparison websites is likely to be
prohibited3
Can a supplier control where/to whom a distributor
sells?
–– for exclusive distribution, the position is as under VBER.
Note, however that it is likely to be prohibited to grant
exclusive territorial rights over the whole of Romania.4
See multi-jurisdictional common principles
–– within a selective distribution network:
–– except in a qualitative selective distribution network
designed to fall outside of Article 101, there is no
specific requirement that the selective criteria be
required by the nature of the products
–– there is no specific requirements to enter into written
agreements with all selective distributors and retailers
for such models to be valid. However, written
contracts must be concluded for the purpose of
proving the existence of the distribution relationship
3 The Romanian Competition Council has recently (December 2017)
announced that it is investigating Dante International, the owner of
the largest marketplace in Romania. Dante International has been
using its planform (eMag) both for its own sales network, but it is also
allowing other traders to list their products on the marketplace. The
RCC investigation concerns an abuse of dominant position by Dante
International, triggered by imposing discriminatory conditions to traders
who requested access to its marketplace but who were also competitors
of Dante.
4 The RCC has found that a definition of the restricted territory as
‘Romania’ may be too broad and, in particular, when coupled with sales
monitoring clauses, may be deemed to represent a split of the EU market
by reference to the border of the respective member states.

–– most sanctions imposed by the RCC relate to territorial
restrictions or customer allocation, but also (to a lesser
extent) resale price maintenance (‘RPM’)
–– fines may range between 0.5 and 10% of the total
turnover of the entity being sanctioned, achieved in the
year preceding the year in which the RCC’s decision is
issued. This applies to all turnover, and not just to the
turnover obtained from the activity deemed unlawful, or
to the profits obtained from the infringing activity. These
factual circumstances (e.g. that the infringing activity
represents less than 25% of the overall activity of the
suppler/distributor) may be taken into account as
mitigating factors for the individualization of the fine
–– in Romania, immunity/leniency is available for vertical
infringements, but in the context of RPM only. Other
types of vertical infringements may be subject to the
RCC’s settlement procedure, which could allow the
parties to obtain a reduction of the fine of up to 30%
(depending when the settlement procedure is finalised).
The settlement procedure implies an express admission
of liability
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Can a supplier control its distributor’s resale price?

Can a supplier prevent online sales or advertising?

Enforcement

–– resale price maintenance (‘RPM’), including any
incentives to keep a minimum price level, is prohibited.
The Spanish Competition Authority (the ‘CNMC’) has
imposed fines for RPM practices1

–– there are no specific rules in Spain regarding the sale
through online marketplaces or the advertisement
through price comparison websites. In addition, the
CNMC has not yet issued any decision on this issue. The
Spanish Courts and the CNMC will follow the approach
of the European Court of Justice and the European
Commission in applying the VBER and the Vertical
Guidelines

–– the CNMC has the power to also apply the VBER,
according to Article 1.4 of the Competition Act. In
addition to the CNMC, there are eight regional
competition authorities in Spain that can apply the
Competition Act in the respective autonomous
communities, but their activity is minimal compared to
the CNMC

–– minimum advertised prices (‘MAP’) provisions are likely
to be prohibited2
–– below cost selling is prohibited under the Competition
Act if the supplier is dominant in a relevant market3
Can the parties agree restrictions on the supplier’s
price to the distributor?
–– most favoured customer (‘MFC’) pricing is not expressly
prohibited per se under Competition Act, provided that
such agreements do not hinder the customer’s ability to
freely set its resale prices
–– price parity across platforms has not been yet found to
be restricting competition under the Competition Act. It
is very likely that the CNMC would follow the European
Commission practice in this regard
1 See, for instance, the CNMC’s Resolution of 27 March 2012 in case
S/0237/10, Motocicletas.
2 We are not aware of any published Spanish case law available in relation
to MAP, but it is highly likely that MAP could be challenged under the
prohibition of resale price maintenance. This challenge would be issued
under Spanish Law 15/2007, of July 3, on the Defence of Competition (the
‘Competition Act’).
3 In addition, please note that Spanish regulation on retail trade used
to prohibit below cost selling. However, the relevant article, Article
14 of Spanish Law 7/1996 of January 15 on retail trade, was declared
illegal by the European Court of Justice. The European Court of Justice
(Judgement of 19 October 2017 in case C‑295/16) confirmed that the
Unfair Commercial Practices Directive must be interpreted as precluding
a national provision. The provision at issue in that proceedings contained
a general prohibition on offering for sale or selling goods at a loss, and
which laid down grounds of derogation from that prohibition that were
based on criteria not present in the directive.
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Can a supplier control where/to whom a distributor
sells?
–– for exclusive distribution, the position is as under the
VBER. See multi-jurisdictional common principles
–– therefore, a supplier can set up an exclusive distribution
network and prohibit active sales, or a selective
distribution network while prohibiting sales to
professional resellers outside the authorised network
Agency
–– Spanish Agency Law4 recognises a commissionaire
structure. Agents are intermediaries who act in their
own name, but on behalf and in the interests of a
principal in accordance with the rights granted by the
principal. The principal can determine the price payable
by the customer

–– most of the antitrust activity in Spain relates to cartel
enforcement
–– fines imposed in relation to vertical agreements have
been very limited so far. The CNMC can impose fines for
vertical infringements for up to 5% of the total annual
turnover of the involved companies. In addition, fines of
up to EUR 60,000 may be imposed on individuals
participating in the infringement5
–– leniency is not available in Spain for vertical
infringements. The CNMC is currently discussing the
possibility of introducing settlements into the
Competition Act in relation to both vertical and
horizontal infringements
5 Article 63.2 of the Competition Act.

4 Spanish Law 12/1992, of 27 May, on Agency Agreements.
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Can a supplier control its distributor’s resale price?

Can a supplier prevent online sales or advertising?

Agency

–– minimum advertised prices (‘MAP’) are not permitted

–– a supplier may impose quality standards for online
sales, provided that these are equivalent to any quality
standards applicable to offline sales, as per the Vertical
Guidelines. This is most likely to be relevant in a
selective distribution network. In a non-selective
network, it may be permissible for the supplier to
impose only the minimum standards necessary to
ensure the products are sold lawfully and to avoid harm
to its brand/trademarks

–– Swedish law recognises a commissionaire structure
where the commissionaire is an intermediary who acts
in its own name, but on behalf and in the interests of a
principal, within the boundaries and in accordance with
the rights granted by the principal.3 It should be noted
that the title never transfers to the commissionaire.
Nevertheless, the commissionaires are liable vis-à-vis
third parties. As in a genuine agency, the principal may
determine pricing
Enforcement

–– unless the supplier or distributor is dominant on a
relevant market, there is generally no prohibition on
selling below cost price

–– a supplier may not impose a blanket ban on a distributor
selling products online or advertising through price
comparison websites. However, a supplier may require
a distributor to have a showroom and/or ‘brick and
mortar’ outlet as a complement to an online platform
for sales2

Can the parties agree restrictions on the supplier’s
price to the distributor?

Can a supplier control where/to whom a distributor
sells?

–– most favoured customer (‘MFC’) pricing is not
prohibited per se provided that the customer is free to
determine its own resale price

–– for exclusive distribution, the position is as under the
VBER. See multi-jurisdictional common principles

–– guaranteed margins may be permissible and margin
support is generally permissible, provided that in either
case they do not restrict a distributor’s freedom to set its
resale prices and to offer discounts. For example, it
would generally be permissible to guarantee the
distributor’s margin by adjusting/setting the cost price
by reference to the resale price set by the distributor, i.e.
cost price = resale price less x%/€x. However, this
should always be assessed on a case-by-case basis to
ensure that in practice the distributor remains free to
determine the resale price

–– price parity across platforms is not prohibited outright.
However, if the distributor is forced to set prices on the
platform at levels lower than the pricing would be set
through other sales channels, this is likely to be
regarded as an unlawful price restriction. In December
2014, the Swedish Competition Authority investigated
Booking.com because the booking site prohibited
hotels from offering lower prices on their own websites
or through other online services than on Booking.com.
The investigation resulted in Booking.com voluntarily
changing its terms and conditions1
1 KONKURRENSVERKET Ref. no 596/2013, 15/04/2015.
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–– within a selective distribution network:
–– except in a qualitative selective distribution network
designed to fall outside of Article 101, there is no
specific requirement that the selective criteria be
required by the nature of the products
–– there is no specific requirement for a supplier to
enter into written agreements with all authorised
distributors/retailers (or, in a multi-tier network, to
require that its wholesale distributors enter into
written agreements with authorised retailers). The
only requirement is that the criteria are applied
uniformly to all distributors

–– the Swedish Competition Authority has jurisdiction to
supervise and enforce competition law matters related
to distribution and agency agreements in Sweden.
However, enforcement is subject to a court procedure
where the authority acts in a role similar to that of a
public prosecutor
–– the Swedish Competition Authority may initiate
investigations of undertakings that are suspected of
breaching competition law. The investigation may result
in the Competition Authority deciding that the
undertaking must discontinue the infringement by
discontinuing co-operation, changing terms of
agreements etc. Such obligations may be imposed
under a conditional financial penalty (vite). If the
undertaking does not make rectifications following the
decision of the Swedish Competition Authority, the
Swedish Patent and Market court may impose the
conditional financial penalty following a request from
the Swedish Competition Authority

–– an undertaking that knowingly or negligently infringes
competition law may (instead of the conditional
financial penalty described above) be subjected to
an administrative fine. The Swedish Patent and Market
court decides on the level of the administrative fine
following a request from the Swedish Competition
Authority. The administrative fine is up to 10% of the
infringing undertaking’s annual turnover. The
undertaking is defined as only the actual corporate
entity that is the object of the proceedings, and does
not include the entire group
–– Sweden does not provide for criminal sanctions against
individuals for engaging in the cartel offence or other
breaches of competition law. However, the Swedish
Patent and Market court may impose a trading
prohibition on the person who has exercised control
over the undertaking breaching competition laws,
following a request from the Swedish Competition
Authority
–– in Sweden, immunity/leniency is available for vertical
infringements

3 The Swedish Commission Act (2009:865).

2 This is also described in the European Commission guidelines on vertical
restraints.
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Can a supplier control its distributor’s resale price?

Can a supplier prevent online sales or advertising?

–– minimum advertised prices (‘MAP’) are not permitted

–– as a general rule, a supplier must not directly or
indirectly prevent a distributor or a retailer from selling
its products online

–– Guaranteed margins and margin support may be
permissible in principle, provided in either case that they
do not restrict the distributor’s freedom to set its resale
prices and to offer discounts. However, the Swiss
Competition Commission (‘ComCo’) tends to adopt a
narrow approach and may regard a guaranteed margin
as an imposition of minimum prices
–– below cost selling is prohibited under Swiss law if this is
done repeatedly for selected goods, products or
services, particularly if these offers are highlighted in
advertising and deceive the clients about the capability
of the supplier or that of its competitors.1 Deception
about capability is leaving consumers with the
impression that the supplier has the performance
capability to generally offer the selected goods,
products or services at the low price, even though that
is not the case
Can the parties agree restrictions on the supplier’s
price to the distributor?
–– most favoured customer (‘MFC’) pricing is not
prohibited per se. However, the Swiss ComCo, in a
decision of October 20152, expressed concerns about
the restrictive effect of MFC pricing with regard to hotel
booking platforms and prohibited clauses that
prevented hotels from offering lower prices or more
advantageous package deals
–– price parity across platforms is generally prohibited
1 Swiss Act against Unfair Competition, Article 3 Letter C.
2 Decision of the ComCo dated 19 October 2015, published in RPW
2016/1, 67 et seq.
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–– within a selective distribution network, similar to the
position under EU competition law, a supplier may
impose quality standards for online sales. Such
standards should pursue the same objective as the
standards applicable for offline sales and be justified by
differences between the two distribution channels
–– in the context of a selective distribution network, if a
supplier is objectively justified in excluding pure online
players, that supplier may be entitled to require that a
retailer seeking to sell online must also have and
maintain a physical point of sale (‘brick and mortar’) and
require the retailer to sell a certain absolute amount of
the products (in value or volume) offline to ensure an
efficient operation of the physical point of sale
–– a blanket ban on selling through online marketplaces or
advertising through price comparison websites is likely
to be prohibited. However, a supplier may impose
quality standards equivalent to those applicable to the
distributor’s own website and to ‘brick and mortar’
outlets

Can a supplier control where/to whom a distributor
sells?
–– within an exclusive distribution network, similar to the
VBER, a distributor can be prohibited from making
active sales (but not passive sales) into any territory or
customer group exclusively reserved to the supplier or
to another distributor or to both. See multijurisdictional common principles
–– within a selective distribution network:
–– the restrictions that are created in/by a selective
distribution network should be justified by the nature
and characteristics of the products, which should
require specific sales conditions to preserve their
quality and/or ensure their proper use. The criteria
used to select distributors must be objective,
proportionate, non-discriminatory and must be
applied uniformly3
–– there is no legal requirement for the criteria to be
established in writing or published in any way.
Nevertheless it is in practice highly recommended
and usual for the criteria to be in writing, notably for
evidence purposes. The same considerations apply
to agreements with the authorised distributors
3 Notice of Competition Commission on Vertical Agreements of 28 June
2010, Article 14.

–– one of the fundamental principles in a selective
distribution network, is that a distributor must not sell
the products to any unauthorised distributor. This
restriction is inherent to this type of distribution.
However, in principle, distributors must be allowed to
sell freely to other authorised distributors of the same
network (cross-selling). Furthermore, it is not
possible to restrict (i) where the distributor may sell
to, or (ii) the end customers to whom it may sell
–– a supplier generally must not prevent parallel imports
into Switzerland if these include passive sales and thus
amount to an absolute territorial protection.4 The Swiss
ComCo imposes strict sanctions on export restrictions,
as demonstrated in the BMW case in which a fine of
more than CHF 150 million was imposed and was
confirmed by the Swiss Federal Administrative Court in
November 2015 and by the Swiss Federal Tribunal in
October 2017.5 Moreover, the Swiss Federal Court ruled
in June 2016 in the Gaba case that such export
restrictions are essentially treated as per se violations of
Swiss law without the need to show any actual effect on
the Swiss market6
4 Swiss Cartel Act, Article 5(4).
5 Decision of the ComCo dated 7 May 2012, published in RPW 2012/3,
540 et seq; Decision of the Swiss Federal Administrative Court dated 13
November 2015 (B-3332/2012); Decision of the Swiss Federal Tribunal
dated 24 October 2017 (2C_63/2016).
6 Decision of the ComCo dated 30 November 2009, published in RPW
2010/1, 65 et seq; Decision of the Swiss Federal Administrative Court dated
19 December 2013 (B-506/2010); Decision of the Swiss Federal Tribunal
dated 28 June 2016 (2C_180/2014). In this case, in 1982 the Austrian
licensee of Gaba had been granted a manufacturing and distribution
license for Elmex toothpaste in Austria with a general prohibition of any
sales outside the territory, i.e. also including Switzerland.
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Agency
–– Swiss law recognises a commissionaire structure in
which the intermediary acts in its own name but on
behalf and in the interests of a principal within the
boundaries and in accordance with the rights granted
by the principal and/or based on specific legal
provisions.7 The principal and the agent may agree on
the price or on a minimum price
Enforcement
–– the Competition Commission (‘ComCo’) has the
authority to enforce competition law matters related to
distribution/agency agreements in Switzerland
–– fines may be imposed by ComCo on legal entities for
infringements of competition law rules (up to 10% of the
undertaking’s total turnover in Switzerland during the
last three business years)
–– the enforcement of competition law with regard to
restrictions of parallel imports in distribution
agreements has been and continues to be a priority for
the ComCo
–– individuals involved in anticompetitive practices cannot
be held liable in Switzerland unless they violate
intentionally an amicable settlement, a final and
non-appealable ruling of the competition authorities or
a decision of an appellate body. The respective fine
must not exceed CHF 100,000.8 Individuals cannot
benefit from immunity/leniency in Switzerland
7 Swiss Code of Obligations, Cf. Articles 425-438.
8 Swiss Cartel Act, Article 54.
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This section sets out the position whilst the UK remains in
the Single Market and bound by EU competition law. Once
this ceases to be the case, in the short term, the UK
competition regime is not expected to change
significantly; and the following principles are likely to
continue to apply within the UK.
–– however, the competition rules on cross-border trade
as between the UK and the rest of the EU/EEA could
change, and it may become permissible for a supplier to
prevent its EU distributors from making sales into the UK
and its UK distributors from making sales outside of the
UK
Can a supplier control its distributor’s resale price?
–– minimum advertised prices (‘MAP’) are not permitted.
In May 2016, the Competition and Markets Authority
(‘CMA’) issued an infringement decision, finding that a
fridge supplier’s minimum advertised price policy (which
in this case was combined with threats to charge
dealers higher cost prices or stop supply to them for
advertising below the minimum price) amounted to
resale price maintenance. The CMA followed this with
an open letter to suppliers and retailers which states that
minimum advertised prices ‘can equate to RPM and are
usually illegal’1
–– guaranteed margins may be permissible and margin
support is generally permissible, provided that in either
case they do not restrict the distributor’s freedom to set
its resale prices and to offer discounts. For example, it
would generally be permissible to guarantee the
distributor’s margin by adjusting/setting the cost price

by reference to the resale price set by the distributor, i.e.
cost price = resale price less x%/€x. However, this
should always be assessed on a case-by-case basis to
ensure that in practice the distributor remains free to
determine the resale price
–– unless the supplier or distributor is dominant on a
relevant market, there is no prohibition on selling below
cost price
Can the parties agree restrictions on the supplier’s
price to the distributor?
–– most favoured customer (‘MFC’) pricing is not
prohibited per se, provided such agreements do not
hinder the customer’s ability to freely set their resale
prices. However, the CMA has expressed concern about
the restrictive effect of MFC pricing, and it may be
problematic if either party has a degree of market
power2
–– price parity across platforms is likely to be regarded as
an unlawful pricing restriction, particularly if that price
parity applies to other platforms and not only to the
seller’s own website3
2 Paragraph 8.11, OFT 1438, Can ‘Fair’ Prices Be Unfair? A Review of Price
Relationship Agreements, September 2012.
3 Case CE/9320-10, Hotel online booking investigation, 31 January 2014;
and Case CE/3692/12, Investigation into suspected anti-competitive
arrangements by Amazon relating to online retail, November 2013. On
2 November 2018, the CMA announced that it issued a Statement of
Objections to ComparetheMarket in which the CMA provisionally found
that the price parity clauses used by the comparison site in its contracts
which stop home insurers from quoting lower prices on rival sites and
other channels breach competition law.

Can a supplier prevent online sales or advertising?
–– a supplier may impose quality standards for online
sales, provided that these are equivalent to any quality
standards applicable to offline sales, as per the Vertical
Guidelines. This is most likely to be relevant in a
selective distribution network. In a non-selective
network, it may be permissible for the supplier to
impose (only) the minimum standards necessary to
ensure the products are sold lawfully and to avoid harm
to its brand/trademarks4
–– in 2017 the CA fined Ping £1.45 million for banning its
UK retailers from selling golf clubs online
–– the CMA has not issued any formal decisions on selling
through online marketplaces or advertising through
price comparison websites. Imposing a blanket ban on
these channels would be high risk as it may well be
regarded as a hardcore restriction on online selling.
However, a supplier may impose quality standards
equivalent to those applicable to the distributor’s own
website and to ‘brick and mortar’ outlets
4 In CMA Case 50230, Ping was fined £1.45m for banning its UK retailers
from selling its golf clubs online. The CMA found that, while Ping was
pursuing a genuine commercial aim of promoting in-store custom fittings,
it could have achieved this through less restrictive means i.e. by requiring
retailers to meet certain conditions before being able to sell online. The
Competition Appeal Tribunal upheld the CMA’s decision on appeal.

Can a supplier control where/to whom a distributor
sells?
–– the position is as under VBER. See multi-jurisdictional
common principles which sets out the controls
permissible within exclusive distribution, selective
distribution and franchising
–– within a selective distribution network:
–– except in a qualitative selective distribution network
designed to fall outside of Article 101, there is no
specific requirement that the selective criteria be
required by the nature of the products
–– there is no specific requirement for a supplier to
enter into written agreements with all authorised
distributors/retailers (or, in a multi-tier network, to
require that its wholesale distributors enter into
written agreements with authorised retailers).
However, one of the fundamental principles of
selective distribution is that the supplier will only sell
to resellers that meet the criteria and agree not to sell
to unauthorised resellers. In order to ensure this,
either the supplier will need to enter into written
agreements with its distributors/resellers, or at least
the supplier would need to be able to monitor this
and have the contractual ability to stop supplying any
distributor/retailer that ceases to meet the criteria or
sells to unauthorised resellers

1 CMA decision of 24 May 2014 in Case CE/9856-1. The CMA subsequently
sent warning letters to 20 other suppliers and dealers of commercial
catering equipment which it suspects may have engaged in similar
practices regarding internet sale.
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Agency
–– UK laws do not recognise a commissionaire structure
in which title passes to the ‘agent’ at the moment before
the sale is made to the customer. UK laws would be
expected to treat a commissionaire structure as
distribution, meaning that inter alia the distributor must
be free to set its resale prices
Enforcement
–– the main competition regulator with jurisdiction to
enforce competition law matters related to distribution/
agency agreements in the UK is the CMA. In addition,
the following sectoral regulators have concurrent
powers to enforce competition law in the UK: the Office
of Communications (‘Ofcom’, the telecoms regulator),
the Gas and Electricity Markets Authority (‘Ofgem’, the
energy regulator), the Water Services Regulation
Authority (‘Ofwat’), the Office of Rail and Road, the Civil
Aviation Authority, Monitor (the health regulator), the
Financial Conduct Authority and the Payment Systems
Regulator
–– since it came into existence in April 2014 (replacing the
Office of Fair Trading (‘OFT’) and Competition
Commission, which were merged into a unitary
authority), the CMA has noticeably stepped up its
enforcement activities in relation to vertical agreements
–– the UK is one of a number of jurisdictions that provides
for criminal sanctions against individuals for engaging in
the cartel offence. The cartel offence involves the fixing
of prices, sharing of markets or bid rigging between
competitors operating at the same level of the supply
chain. Typically therefore it would not apply to a
competition law restriction contained within a purely
vertical agreement. However, in principle the cartel
offence could cover e.g. a price fixing agreement
between a supplier and distributor who are both active
in the distribution of products
–– the UK regime also allows the CMA to apply for
disqualification of any director whose company
breaches competition law. Thus far this power has been
little used, save for disqualification undertakings
obtained in two (horizontal) cartel cases
–– in the UK, immunity/leniency is available for vertical
agreements, but for RPM only
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Glossary
Below cost price

Most favoured customer (‘MFC’) pricing

Where an undertaking sells products at less than the cost
of manufacture or purchase in order to drive out
competitors and/or increase market share.

Clauses which oblige a supplier to supply goods or services
to a retailer on terms, including the price, which are at least
as favorable as those offered to other retailers.

Guaranteed margins

Price parity across platforms

An agreement between a supplier and a retailer that
ensures a certain profit margin for the retailer regardless of
the retail price it is charging.

Agreements between suppliers and retailers that specify a
relative relationship between the prices of competing
products or prices charged by competing retailers.

Immunity/Leniency

Selective distribution network

Where the relevant national competition authority offers
leniency to undertakings that confess their involvement in
anti-competitive behaviours by granting either immunity
from fines or reductions in the level of fine imposed.

A network of undertakings containing approved
distributors, which a supplier agrees only to supply, and the
end users, other distributors or dealers which distributors
agree only to supply.

Margin support

Vertical Guidelines

Where a supplier takes steps in order to attempt to
maintain its retailers’ margins.

The principles for assessing vertical agreements under EU
competition law and understanding what is and is not
permissible.

Minimum advertised prices (‘MAP’)
An agreement between a supplier and a retailer stipulating
the lower limit on the prices its resellers may advertise for
the supplier’s products. This may take the form of a
unilateral policy imposed by the supplier, or an agreement
between the supplier and its resellers.
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