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ROUND UP OF 2022

BUILDING SAFETY KEY TAKE AWAYS

Building Safety Act 
2022 

The Building Safety Act received Royal 
Assent on 28 April to address the fire safety 
issues following the Grenfell tower fire and 
to provide wide ranging and long lasting  
reform of building safety regulation.
Certain key provisions relating to new rights 
and remedies for home owners/occupiers 
came into force from 28 June, including:

- Remediation Orders (s.123)
- Remediation Contribution Orders
(s.124)
- Building Liability Orders (Ss.130-132)
- longer lasting limitation periods for
claims and new rights of action under the
Defective Premises Act 1972

– introduces new remedies and extended
limitation periods for claims made by home
owners/occupiers (from 6 years to 15 or 30
years, depending on the claim and when
the right of action accrued)

– enables tribunals to issue landlords with
Remediation Orders to remedy defects
within a specified time in buildings at least
11m high or which have 5 storeys and
contain at least two residential dwellings

– widens the classification of liable parties to
ensure there is a party to pursue and gives
the Court the power to make Remediation
Contribution Orders and Building Liability
Orders to ensure that defects are repaired

– signposts additional requirements for the
construction of higher risk buildings, with
further information forthcoming by way of
supplemental regulations

First cladding cases 
post Grenfell

The TCC gave its first judgment in respect 
of fire safety and cladding following 
Grenfell. A contractor who installed a 
defective cladding system was liable for the 
full replacement cost of the cladding 
system, including the costs of a ‘waking 
watch” fire marshal employed during the 
rectification works.

Martlet Homes Ltd v Mulalley & Co Ltd 
[2022] EWHC 1813 (TCC)

– the Courts will analyse the technical
specification and building regulations
regime in detail and take a strict approach
in respect of combustible cladding claims

– a reasonable solution does not have to
mean the cheapest in terms of repairs

– provides reassurance that temporary safety
measures such as a waking watch were
deemed to be foreseeable and
therefore recoverable

In a claim for defective cladding, the TCC 
found that the claimant had not properly 
responded to requests for further 
information from the defendant.  

Evolve Housing and Support v Bouygues 
(U.K.) Ltd & Ors [2022] EWHC 906 (TCC)

– demonstrates that the Court will require
proper particulars of negligence in fire
safety claims

– the Courts will order further information if
the case is not properly pleaded

Welcome to our round up of the main legal developments which affected construction 
law in 2022.  We aim to highlight and provide an easy-to-digest reminder of the cases 
and legal updates you may have missed.  

At Eversheds Sutherland we are privileged to work on many high-profile decisions and therefore 
some cases may not be included where we need to protect our clients’ confidential information. 
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HOUSING GRANTS, CONSTRUCTION AND 
REGENERATION ACT 1996 (“THE ACT”) KEY TAKE AWAYS

Adjudicator’s fees The Court of Appeal confirmed that an 
adjudicator’s fee was payable where they 
had resigned prior to issuing a decision. 
There was a jurisdictional issue and the 
adjudicator had spent time investigating 
matters relating to the dispute.

Steve Ward v Davies & Davies [2022] EWCA 
Civ 153

– an adjudicator can resign at any time

– whether an adjudicator should be paid for
the work done is dependent on the terms
of the adjudicator’s contract

Collateral warranty 
can be a 
construction 
contract 

The Court of Appeal provided clarification 
that a collateral warranty can be a 
construction contract under the Act. 
regardless of the date it was executed.

Abbey Healthcare (Mill Hill) Limited v Simply 
Construct (UK) LLP [2022] EWCA Civ 823

– whether or not a warranty is a construction
contract (containing a statutory right to
adjudicate) would be determined by the
wording of the warranty and whether it
warranted both past and future
performance (in which case it would be a
construction contract)

– wording of warranties likely to be subject to
much more scrutiny and there may be an
increase in adjudication claims under
collateral warranties on completed projects

– note that leave to appeal to the Supreme
Court has been granted in this case

Natural justice The Outer House of the Court of Session 
held the adjudicator materially breached 
the rules of natural justice and so declined 
to enforce the adjudicator’s decision.

Van Oord UK Ltd v Dragados UK Ltd [2022] 
CSOH 30

– reminder of applicable principles – likely to
be a breach of natural justice if the
adjudicator failed to bring a point or issue
to parties’ attention

The TCC provided useful guidance on what 
constitutes a breach of natural justice 
where an adjudicator has failed to consider 
an issue.

Manor Co-Living Ltd v RY Construction Ltd 
[2022] EWHC 2715 (TCC)

– the referring party may define the limits of
its adjudication referral, but it cannot
control what the respondent may rely upon
in defence

– the adjudicator considered the case on its
merits and rejected it – meaning no breach
of natural justice

Interaction between 
limitation and the 
Scheme

The TCC provided guidance on the 
interaction between the Limitation Act 
1980 and the Scheme for Construction 
Contracts (England and Wales) Regulations 
1998 (as amended).

Hirst v Dunbar [2022] EWHC 41 (TCC)

– the provisions of the Scheme do not
determine the accrual of a cause of action
to demand payment, but identify when a
payment is due

– reminder that in the absence of clear
contractual provisions to the contrary, the
cause of action for payment is when the
works/services have been provided

Adjudication on an 
interim application 
– effect on final
account

The TCC provided clarification on whether 
an adjudicator’s decision on an interim 
application was binding and its effect on 
the final account process.

Essential Living (Greenwich) Ltd v Elements 
(Greenwich) v Elements (Europe) Ltd [2022] 
EWHC 1440 (TCC)

– adjudicator’s decision was binding in
respect of the matters determined in that
adjudication until it was determined by the
Court or in a subsequent settlement, so
these matters could not be revisited during
the final account process

– previous decisions/assessments on
extensions of time could be re-visited by
virtue of the express power of review in
clause 2.27.5 of the JCT

3



HOUSING GRANTS, CONSTRUCTION AND 
REGENERATION ACT 1996 (“THE ACT”) KEY TAKE AWAYS

True value 
adjudication

The TCC enforced an adjudicator’s decision 
regarding a contractor’s entitlement to be 
paid the “notified sum” set out in its 
application for payment where the 
employer had failed to serve a valid 
payment or pay less notice.

Bexheat Ltd v Essex Services Group Ltd 
[2022] EWHC 936 (TCC)

– reminder that section 111 of the Act
creates an immediate obligation to pay the
‘notified sum’, and that the right to
adjudicate to obtain a true valuation is
subjugated to that right

Notice provisions 
and paying the 
notified sum 

Citing the decision in Bexheat Ltd v Essex 
Services Group Ltd [2022] EWHC 936 (TCC) 
and expanding upon the rule in S&T (UK) 
Ltd v Grove Developments Ltd [2018] 
EWCA Civ 2448, the TCC decided that an 
employer’s failure to pay the “notified sum” 
was a bar to launching a “true value” 
adjudication, regardless of whether that 
notified sum had been determined as due 
by an adjudicator.

An adjudicator also had no jurisdiction (and 
the decision was void and unenforceable) 
where the employer failed to effectively 
serve a notice of adjudication.

AM Construction v The Darul Amann Trust 
[2022] EWHC 1478 (TCC)

– reminder of the importance of compliance
with the Act and serving payment/pay
less notices

– the obligation to pay a notified sum is an
immediate one and must be fulfilled before
a true value adjudication can
be commenced

– reaffirms that the underlying purpose of the
Act is to ensure payment and this is more
important than the right to adjudicate

No stay for 
arbitration in 
enforcement 
proceedings

The TCC enforced an adjudicator’s decision 
and did not grant the defendant a stay for 
arbitration, noting that the defendant 
participated in the adjudication without 
making any jurisdictional challenge.  The 
defendant had served a notice of 
dissatisfaction under the contract (Option 
W2, Option C) noting its intention to refer 
the dispute to arbitration, but had also 
accepted parts of the 
adjudicator’s decision. 

The decision was therefore final and 
binding on an interim basis as agreed under 
the terms of the contract. Enforcement was 
not a matter that could be referred 
to arbitration.

Northumbrian Water Ltd v Doosan Enpure 
Ltd [2022] EWHC 2881 (TCC)

– reminder of the importance of express
contract terms

– if you want to challenge the validity of the
adjudication or the decision do so during
the course of the adjudication or the
enforcement proceedings

Excluded contracts The Construction Contracts (England) 
Exclusion Order 2022 came into force on 
1 October

– excludes construction contracts which are
‘for the delivery of a direct procurement for
customers project’ from the adjudication
and payment provisions in Part II of the Act,
which is a project delivery model
introduced by the water sector for water
infrastructure projects
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CONTRACTUAL DAMAGES KEY TAKE AWAYS

LADs The TCC gave a useful reminder of the 
principles of contract interpretation where 
there was a bespoke schedule to an 
amended JCT contract, which contained 
two alternative bases for calculating 
liquidated and ascertained damages (LADs) 
in the event of a failure to meet one or 
more of the milestone dates. 

The contractor sought Part 8 declarations 
that the provisions were void and 
unenforceable because: (i) there were two 
different completion dates, two different 
rates for the LADs and differing Contract 
Sums (the basis for calculating the LADs), 
and (ii) the provisions did not provide a 
workable scheme for the purposes of 
partial possession. Further, the contractor’s 
position was that the cap on LADs should 
also be a cap on any general damages that 
the employer might recover.

The Court held that the LADs provisions 
were sufficiently certain and enforceable 
because it was possible to find an 
interpretation of the provisions which gave 
clear effect to the intention of the parties. 
The cap “on Maximum LADs” was clearly in 
relation to the liquidated damages regime 
only and there was nothing in the LAD 
provisions to suggest that liability for 
general damages would be capped.

Buckingham Group Contracting Ltd v Peel 
L&P Investments and Property Ltd [2022] 
EWHC 1842 (TCC)

– the Courts will be reluctant to interfere with
parties’ intentions (if effect can be given to
them) and find a clause void for uncertainty

– a contract will be construed against the
surrounding circumstances to establish
what a reasonable person would have
understood the parties to have meant – the
wording of the provision will be considered,
together with commercial common sense

– reminder to ensure your liquidated
damages provisions are clearly drafted and
that any bespoke schedules are correct and
do not conflict with the main provisions

Loss of opportunity The TCC considered quantification of 
damages for a lost opportunity when an 
employer engaged a new contractor 
without undergoing the agreed 
competitive re-tender process for a final 
section of works.

The Court held that the employer was in 
breach of its contractual obligation to 
re-tender and the contractor was entitled 
to recover 66% of its overhead and loss 
of profits. 

This was based on the Court’s decision 
that, had the employer complied with its 
obligation, on the balance of probabilities 
the contractor would have re-tendered and 
had a real chance of successfully being 
awarded the contract (measured at 66%).

Mallino Development Ltd v Essex 
Demolition Contractors Ltd [2022] EWHC 
1418 (TCC)

– this decision provides guidance as to how
damages should be assessed where the
contract does or does not provide for
alternative modes of performance i.e. the
employer could have performed the
contract differently and not awarded the
final section as it did, so damages should be
assessed in a way most favourable to it (the
principle of ‘minimum contract obligations’)

– the ‘minimum contractual obligations’
principle was not applicable here, as the
employer only had a single, specific
obligation to re-tender and it did not

– it was therefore for the Courts to decide on
the evidence presented what would have
happened had the employer complied with
this obligation

The year that was…2022
Construction Legal Review (UK) 5



CONTRACTUAL DAMAGES KEY TAKE AWAYS

No loss and 
assignment

In a claim by a beneficiary who had been 
assigned the benefit of a warranty, the 
Court concluded that the clear “no loss” 
wording in the warranty did not allow the 
contractor to claim the losses were 
too remote.

The judge held that losses claimed were a 
foreseeable consequence of breaching the 
collateral warranty, as an assignee of the 
benefit of a warranty would likely incur the 
cost of repairing defective works.

Orchard Plaza Management Company 
Limited v Balfour Beatty Regional 
Construction Ltd [2022] EWHC 1490 (TCC

– reminder that assignment can impact on
the remoteness of a claim for damages
brought about by a beneficiary who has
been assigned the benefit of a warranty

– “no loss” drafting is common in collateral
warranties and this judgment is reassuring
that the drafting is effective
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EVIDENCE, DELAY AND TERMINATION KEY TAKE AWAYS

Concurrent delay The TCC decided a number of key issues 
including witness evidence, termination 
and the approach to take where there are 
two competing delays. 

In relation to concurrency, the decision 
broadly endorses the approach taken in 
Walter Lilly v Mackay [2012] EWHC 1773 
(TCC) - in respect of periods of concurrent 
delay, the contractor is usually entitled to 
an extension of time, but not an award of its 
prolongation costs.

Thomas Barnes & Sons PLC (in 
Administration) v Blackburn with Darwen 
Borough Council [2022] EWHC 2598 (TCC)

– where the effective cause of delay entitles
the contractor to an extension of time this
should be granted, regardless of whether
there is another delay event for which the
contractor was responsible

– care should be taken when serving a
termination notice to ensure it is served
strictly in accordance with the contract and
only in that manner

– witness statements subject to Practice
Direction 57AC should not seek to
comment on contemporaneous
documents the witness had not seen at
the time

Expert evidence The TCC considered the circumstances in 
which expert opinion evidence can 
be adduced.

University of Manchester v John McAslan & 
Partners Ltd and another [2022] EWHC 
2570 (TCC)

– reminder that the Courts have wide and
general power to exercise discretion to
impose terms on permission to adduce
expert opinion evidence

FORCE MAJEURE KEY TAKE AWAYS

Reasonable 
endeavours

The Court of Appeal confirmed that a 
shipowner was unable to rely on a force 
majeure clause because the effect of the 
event (US sanctions prohibiting payment in 
dollars) could be entirely overcome by 
accepting payment in Euros - even though 
this was not the currency stipulated in 
the contract. 

MUR Shipping BV v RTI Ltd [2022] EWCA 
Civ 1406

– the party relying on a force majeure clause
will have to prove it used reasonable
endeavours or mitigated the effects of the
event (which can include doing something
outside of the terms of the contract,
provided the underlying purpose of the
contract is satisfied)

Trigger for reliance The Court held that temporary Covid-19 
restrictions did not activate the force 
majeure clause and termination of the 
contract was invalid. The drafting required a 
party to be unable to perform and this was 
significantly different from a clause 
activated by delay only. 

NKD Maritime v Bart Maritime [2022] EWHC 
1615 (Comm)

– reminder that the ability to rely on a force
majeure clause will come down to the
specific wording of the clause

– construction of the clause should therefore
be carefully considered by a party before it
is invoked as a basis for terminating
a contract
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CONTRACT INTERPRETATION KEY TAKE AWAYS

Wasted expenditure The Court of Appeal concluded that a claim 
for wasted expenditure was not the same 
as loss of profit, so was not caught by an 
exclusion clause which expressly referred 
to loss of profit, revenue and savings

CIS General Insurance Limited v IBM United 
Kingdom Limited [2022] EWCA Civ 440

– if wasted expenditure is to be captured in
an exclusion clause it needs to be expressly
referred to in the drafting

Intention of the 
parties

The Court reaffirmed the established 
principles of construction and interpreting 
a contract when it had to consider whether 
a defendant had wrongfully terminated a 
contract in circumstances where the 
claimant was delayed due to 
Covid-19 restrictions.

Optimares SpA v Qatar Airways Group 
QCSC [2022] EWHC 2461

– clear and natural wording will prevail and
the intention of the parties should be
identified objectively and against the
background known to the parties at
the time

– consider carefully the drafting of your
termination clauses, the trigger events and
the financial consequences

Wasted expenditure 
Bespoke drafting 
- clear and certain

The TCC concluded that an “unusual and 
surprising” alternative dispute resolution 
clause was not clear or certain and was 
therefore unenforceable.  Although the 
clause was drafted as a condition 
precedent before litigation could be 
commenced, there was no meaningful 
description of the process that had to be 
followed.  The litigation brought by 
Children’s Ark could therefore continue.

Children’s Ark Partnerships Limited v (1) 
Kajima Construction Europe (UK) Limited 
(2) Kajima Europe Limited [2022] EWHC
1595 (TCC)

– take care when drafting bespoke ADR
clauses and consider using well established
procedures instead

– a claimant should carefully review and
comply with any ADR procedure prior to
commencing litigation rather than risk a
costly dispute
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NEGLIGENCE KEY TAKE AWAYS

Duty of care – 
economic loss

The TCC declined to award summary 
judgment on the basis that there were 
arguable matters to be determined at trial. 
The Court was not persuaded that the 
claimant had no realistic prospect of 
establishing that the defendant had 
assumed a duty of care to it, in respect of 
economic loss.

Avantage (Cheshire) Ltd v GB Building 
Solutions Ltd (In Administration) and others 
[2022] EWHC 171 (TCC)

– useful summary and reminder of the
requirements for a successful summary
judgment application

– if claimant has a realistic, rather than
fanciful, prospect of success the Courts
should avoid a mini-trial and leave those
matters to be resolved at a full trial

Scope of duty, loss 
and cause of action

At a preliminary issues hearing for a 
negligent design claim, the TCC had to 
determine several complex issues relating 
to scope of duty, the accrual of the cause 
of action and the recoverability of loss 
using a set of “assumed facts” prepared by 
the parties. 

BDW Trading Limited v URS Corporation 
Limited and Cameron Taylor One Limited 
[2022] EWHC 2796 (TCC)

– a structural engineer was liable for
economic loss suffered by a developer, but
this did not extend to reputational damage

– the developer’s cause of action against the
designer in tort accrued no later than the
date of practical completion of the works
(this right had accrued despite the
developer having sold the properties before
the defects were identified)
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CIVIL PROCEDURE AND DISPUTE RESOLUTION KEY TAKE AWAYS

Arbitration The Law Commission reviewed the Arbitration 
Act 1996 to ensure that it was fit for purpose. 
The consultation paper was published in 
September and deadline for responses was 
15 December.

– provisional view is that the Arbitration
Act works well with little need or want
for major reform

Mediation On 26 July, the Government announced plans 
to introduce compulsory mediation for small 
claims under £10,000. The 10 week 
consultation period ended at the 
beginning of October.

– parties will be referred automatically to a
free hour-long telephone session with a
professional mediator provided by
HMCTS before their case can be
progressed to a hearing

– aim to reduce time and costs of litigation
and free up vital court capacity

TCC Guide TCC published its updated guide in October. – changes to protocols to reflect
electronic filing and changes to case
management directions

Disclosure On 1 October 2022, the Disclosure Pilot 
Scheme became PD57AD “Disclosure in the 
Business and Property Courts” of the Civil 
Procedure Rules. It applies to all existing and 
new proceedings (subject to limited exceptions) 
in the Business and Property Courts.

– aim of the pilot was to narrow the scope
of disclosure, making it more focused
and efficient, thus reducing costs

– has reduced the number of applications
for specific disclosure

– it can mean parties spend more time and
money early on in proceedings to
comply with the regime requirements

– remains to be seen how effective it will
be in the future, particularly for high
value, complex construction claims

Service via email Giving a strict interpretation of PD 6A4.1, the 
Court ruled that particulars of claim had not 
been validly served (by email only) where the 
claimant did not expressly obtain an indication 
in writing from the defendant that it was willing 
to accept service via email.  

Sir Robert McAlpine Ltd v Richardson Roofing 
Co Ltd [2022] EWHC 982 (TCC)

– if in doubt, expect electronic service via
email not to be accepted unless
indicated otherwise by the
recipient party

– if serving by email, remember that you
are required to check with the recipient
whether there are any limitations to the
agreement to accept service by email, in
terms of format or capacity

Use of sampling The Court of Appeal concluded that a claimant 
could plead its negligence claim on an 
extrapolated basis, without pleading a detailed 
case on each of the allegations (pleadings were 
based on 160 out of 350 variations). 

Building Design Partnership Ltd v Standard Life 
Assurance Ltd [2021] EWCA Civ 1793

– only where appropriate and
proportionate and with the overriding
objective in mind, will a sampling
approach be used to make claims
more manageable
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CIVIL PROCEDURE AND DISPUTE RESOLUTION KEY TAKE AWAYS

Part 8 proceedings The TCC confirmed when Part 8 proceedings 
should be used to enforce an 
adjudicator’s decision. 

Breakshore Ltd v Red Key Concepts Ltd [2022] 5 
WLUK 677

– high threshold for when Part 8 claim
will be appropriate for enforcement

– reminder that where there are detailed
matters of fact, Part 8 proceedings will
not be suitable

Cost budgets The Court discussed the principles it must 
consider when looking at costs budgets that 
have not been agreed.  

Associated Newspapers Ltd v Buckingham 
Group Contracting Ltd [2022] EWHC 
2767 (TCC)

– the Courts will only analyse costs
budgets with a fine tooth comb in
exceptional circumstances

– reminder that costs must be
reasonable and proportionate

Waiver of privilege The Court refused to grant an injunction to 
prevent the use of privileged material mistakenly 
exhibited to a witness statement, particularly as 
the error was not obvious and it potentially 
revealed a breach of the TCC guidance 
regarding the independence of experts. 

Pickett v Balkind [2022] EWHC 2226 (TCC)

– reminder that the Courts’ power to
prevent the use of such mistakenly
disclosed documents are
discretionary only

– serves as a reminder for solicitors to
comply with their obligations
regarding the independence of experts
and to check documents carefully
before sending them
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PROCUREMENT AND STANDARD FORMS KEY TAKE AWAYS

JCT JCT updated its project bank 
account document

– update to the 2016 edition to comply with
the objectives of the Construction
Playbook. For use on public and private
sector contracts

NEC Construction Leadership Council (CLC) and 
NEC published joint guidance to the 
construction industry on how to minimise 
the use of retention funds in NEC 
works contracts

– supports move to zero retention by 2025

New practice note on Early Contractor 
Involvement (option X22) published

– sets out how to select a contractor when a
firm price is not provided at appointment
stage and how to establish the construction
cost before starting

NEC introduced new option clause X29 
specifically to deal with issues surrounding 
climate change

– allows client to include ‘climate change
requirements’ within the Scope and option
to include a performance table imposing
targets on the supplier, monitor
performance or include financial incentives

FIDIC FIDIC Green Book 2021 published 
in January.

– short form of contract and an update to
1999 version

– reflects the 2017 reforms without
the complexity

FIDIC published a 2022 reprint of the 2017 
editions of its Red, Yellow and Silver Books 
and the FIDIC Contracts Guide 2nd 
Edition 2022

– effective from 1 January 2023

– includes all of the errata and amendments
to those contracts previously
published separately

Procurement Procurement Bill 2022 at third reading 
stage in December

– introduces a new public procurement
regime and will revoke the existing regime
(under Public Contracts Regulations 2015
(SI 2015/102) etc)

– new features include: introducing new
exclusion rules, requiring buyers to have
regard to the government strategic
priorities for procurement and putting the
objectives of public procurement on a
statutory basis

– aim to reduce bureaucracy, assist small
businesses win public work and focus on
value for money

The Construction Playbook was updated 
in September

– this sets out key policies, standards and
guidance for public procurement

– all central government departments and
arm’s length bodies are expected to follow
the playbook on a ‘comply or explain’ basis

Construction Leadership Council published 
Private Sector Construction Playbook 
in November

– aims at combatting low productivity in
the industry

– promotes trust, transparency
and collaboration
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