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LADs REVISITED
Liquidated damages (or “LADs”) exist to provide
contractual certainty. They operate as an alternative to
general damages (which require proof of breach, loss
and causation). Instead, LADs are a pre-determined
amount of damages that are agreed at the time of
the contract. They can be claimed as a debt upon the
occurrence of an event (such as delay, or some other
measure of inadequate performance). LADs provide
the Employer with the assurance that they will have an
adequate remedy in the event of the Contractor’s default.
Contractors sometimes prefer to use LADs also, as LADs
are an exclusive remedy and the pre-agreed rate can
operate as a cap on their liability (as opposed to general
damages which could be unlimited). However, despite the
widespread acceptance that LADs provide certainty, their
application has frequently been contested in the courts.
With one Supreme Court case and a number of TCC
cases in 2021 alone, it is clear that LAD provisions remain
a recurring issue for those in the construction industry
and that care should be exercised when they are agreed.

LADs and termination
The most contested issue recently has been whether,
after the employment of the Contractor has been
terminated, LADs continue to apply until the works are
completed? This was considered by the Supreme Court
in Triple Point Technology Inc v PTT Public Co Ltd1. It
was determined that LADs could only apply up to the

Contractual
Completion Date

point of termination. The rationale behind this decision
was that once the Contractor was released from its
contractual obligation to perform the works, it could not
be accountable for any further obligation in relation to the
delay of those works. Accordingly the Contractor is only
liable for LADs which accrued prior to the date
of termination.
The court concluded that “it is ordinarily to be expected
that, unless the clause clearly provides otherwise, a
liquidated damages clause will apply to any period of delay
in completing the work up to, but not beyond, the date of
termination of the contract”. Thereafter general damages
can be claimed from the Contractor but such damages
may be difficult to evidence as the usual hurdles will apply
in terms of evidencing breach, causation, loss
and mitigation.
However, in obiter, the Supreme Court acknowledged that
in practice it might be difficult to determine the amount
of LADs payable where there is uncertainty over whether
it is the Employer or Contractor who is in culpable delay.
Questions on whether the Contractor or Employer is at
fault are typically determined once the works have been
completed as part of the Final Account process. This
allows the parties to carry out a full delay analysis with
the knowledge of the actual completion date under the
contract. Accordingly, there remains room for debate as to
the liability for LADs between the planned completion date
and termination.

Termination of
Contractor

LADs payable

Completion of Works
by replacement
contractor

General damages
payable
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As well as the general principles discussed above, Triple
Point considered further arguments around the drafting of
the LAD clause in question. The LAD clause applied “from
the due date for delivery up to the date PTT accepts such
work”. This gave rise to the question as to whether if PTT
withheld acceptance, Triple Point could be held liable
indefinitely for LADs. Although the court concluded that
such wording was “reasonably straightforward” and meant
that LADs applied only if such delay was not induced by
PTT, the wording created additional cost and uncertainty
for the parties in having to get this matter determined by
the court.

LADs and partial possession
The application of LADs and unfulfilled contractual
obligations was further considered recently in Eco
World- Ballymore Embassy Gardens Co Ltd v Dobler UK
Ltd2. In this case the TCC had to determine the extent to
which LADs applied after the Employer had taken partial
possession of the works. The contract permitted the
Employer to take partial possession, but it had not made
provision for LADs to be deducted proportionately in such
circumstances, nor had the parties provided for sectional
completion. It was argued by the Trade Contractor that
this made the application of the LADs operate as a penalty
and were therefore unenforceable, meaning that only
general damages were payable.
The TCC upheld the LADs clause, as it considered that this
could well reflect a legitimate interest from the Employer
in enforcing a primary obligation to complete the works
as a whole. Even with the occupation of parts of the site
by the Employer, there could still have been a commercial
rationale for ensuring completion of the whole works by
the completion date, and the LAD mechanism provided
the Employer with a mechanism for this. The court
also recognised that the parties may have encountered
justifiable difficulties in having to apportion the damages
prospectively to account for any future intended
possession before the completion date. Neither party
had approached the dispute by claiming that the level of
damages was unreasonable or disproportionate and so the
court was able to uphold the amount as not being penal.
This decision was also justified on the basis that the clause
was negotiated by the parties, who both had the benefit of
external legal advice.

1. [2021] UKSC 29
2. [2021] EWHC 2207
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LADs and oral agreements
The TCC has also had to consider whether an oral
agreement between the parties under a JCT Design and
Build 2016 contract to abandon LADs was enforceable.
In Mansion Place Ltd v Fox Industrial Services Limited3
the court had to consider if a causal conversation made
after 6pm whilst both parties were driving and on handsfree was sufficiently certain to waive the Employer’s
entitlement to LADs. The court could only base its verdict
on the demeanour of both witnesses in the witness box,
as neither person was able to take a contemporaneous
note of the conversation and no follow up written record
was made by either party. On the basis of preferring one
party’s witness evidence over the other, the judge found
that there was an agreement by both parties to abandon
LADs. However the judge said that all it needed to decide
was the gist of the conversation, based on a balance of
probabilities and that there was no need to investigate any
lack of clarity in their agreement.

LADs and the law of penalties
There has also been a further case, putting into practice
the test of whether the amount of LADs agreed was
void as a penalty. Generally claims in respect of LADs
in construction contracts constituting penalties have
failed. The test according to the Supreme Court’s ruling
in Cavendish Square Holding v Makdessi4 is that the
LAD provision must not impose a detriment out of all
proportion to any legitimate interest of the innocent party.
It also provided that the amount of damages need not be
limited to compensation, provided that the amount offers
a commercial benefit to the parties (i.e. the value of having
the works complete by the agreed completion date).
It will be enforceable provided that is it not exorbitant

3. [2021] EWHC 2972
4. [2015] UKSC 67
5. [2021] EWHC 1834

or unconscionable. In Spicejet Limited v De Havilland
Aircraft of Canada Limited5 the commercial court decided
that a LAD provision relating to the delay in delivery of
aircraft parts was enforceable as the parties “were both
represented at the time (and still) by sophisticated and
experienced lawyers, and were themselves substantial
commercial operators in the aircraft industry with a
long standing commercial relationship and with clearly
comparable bargaining power”.

Conclusion
Together these cases provide a stark reminder that
although LADs provide greater certainty, there remain
complications in certain scenarios. The drafting (even
in standard form contracts), as always, remains key.
Issues such as partial possession, oral agreements, and
termination need to be considered in the context of using
LADs to ensure that the mechanism operates as the parties
intend it to. It is also necessary to demonstrate that the
amount of damages is justifiable and in the commercial
interests of the parties. LADs are an important contractual
remedy in the event of culpable delay and so early and
ongoing considerations are a worthwhile investment for
both parties.

For further information please contact
Jessica Neuberger
Partner
T: +44 20 7919 4797
M: +44 776 924 3296
jessicaneuberger@
eversheds-sutherland.com
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TIME TO LET GO OF
CONSTRUCTION
RETENTIONS?
A new bill has been introduced in parliament which seeks
to abolish the use of retentions in construction contracts.
It proposes that from 1 January 2025 any contractual
provision that enables a payer to withhold retentions will
no longer be permissible and any retention currently held
should be released and paid within 7 days. It is proposed
that these changes appear as updates to the Housing
Grants, Construction, Regeneration Act 1996 (the “Act”).
They will therefore affect “construction contracts”, as
defined within s.104 of the Act. The Bill also goes further
to say that these provisions will apply to any contract
created to withhold monies due under a primary contract,
as a way to counter any potential avoidance. These
provisions will be mandatory, and the parties will be
unable to opt out of these provisions within
their contracts.
The proposed bill is currently being considered in draft
form. It is not yet known whether it will become law,
or whether it will remain in its current form. It has been
proposed as a Private Members’ Bill, which means that it
does not have the support of the government and there is
no guarantee that it will be successful in its aims. Recent
previous attempts to introduce similar legislation have all
foundered. However, the fact that yet another attempt
is being made shows that it a topical issue. It has been
brought to the surface due to industry demand and it will
no doubt start to impact on commercial discussions.
Retentions usually operate as a percentage deduction
from each interim payment due to the Contractor. In
essence the Contractor is not paid the full amount of

money it has earnt during the progress of the works,
because a percentage of the money due to them is
withheld by the Employer. One of the most commonly
used construction contracts, JCT, uses a default figure of
3% for larger contracts or 5% for minor works projects.
The retention accumulates during the course of the works.
Half of the retention is paid to the Contractor at practical
completion, and the other half is paid at the end of the
defect liability period (which is the end of the agreed
period of time after practical completion, during which
the Contractor has to return to site to resolve any defects).
Retentions therefore affect the Contractor’s cashflow and
ability to finance the job, because the Contractor is only
fully reimbursed for the works at the end of the project.
Contractual retentions have always been unpopular with
Contractors. Considering that margins are often very
tight on a construction project, some of the Contractor’s
profit may be tied up within the retention. There can
be circumstances where the retention is not paid. If the
Contractor fails to correct defects during the defect
liability period, the Employer can use this money to
instruct an alternative contractor to correct the works.
The final account may reveal that the Contractor has been
overpaid on a job and the retention can be offset to repay
the money that is owed by the Contractor to the Employer.
There can also be instances of Employer insolvency and, if
the retention is not protected by some form of contractual
security, it could be that the Contractor would have to
claim the retention monies back as an unsecured creditor.
In this context, it is easy to see why there is appetite in
some quarters for retentions to be abolished.
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The reason however why retentions are used is because
they offer financial security for the Employer. The retention
protects the Employer as it can utilise the retention to
offset any monies owed, if it is later found that they
have paid more than they should have done due to a
negligent certification by the Employer’s Agent or Contract
Administrator. The withholding of the retention can also
be used by the Employer as leverage to incentivise the
Contractor to return to site to rectify defects during
the defect liability period, as the Contractor is only paid
the retention if they have satisfactorily carried out such
rectification works. Retentions are often required by
funders financing the development, as it provides them
with some assurance on the viability of the scheme
(particularly if they have step in rights under a collateral
warranty, giving them an option to complete the works
in the event of an Employer’s breach under the building
contract). The amount of the retention is often something
that is commercially negotiated by the parties, to enable
the Contractor to maintain cashflow whilst providing the
Employer with appropriate security.
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The proposed abolition of retentions would mean
that Employers would have to find alternative financial
remedies to ensure rectification of defects during the
defect liability period and financial protection for possible
over certifications. They may be more concerned about
getting a formal contract in place with the Employer’s
Agent or Contract Administrator (either by way of an
appointment or collateral warranty) to ensure that they
have a means to sue them for professional negligence if
their over-certification causes the Employer a financial
loss. However, this would not offer an equivalent solution
to the use of a retention, due to the need to prove that
the Employer’s Agent/Contract Administrator
was negligent.
The Employer may also be interested in using a
performance bond, which offers a pay out by a surety in
the event of the Contractor’s breach (usually up to 10%
of the value of the Contract Sum). Again, the Employer
would need to prove the Contractor’s breach as such
bonds are very rarely payable on demand. Also, in the
current bond market, the benefit of the bond is likely to
last only until practical completion, meaning that the
Employer may not be able to call upon it during the
defect liability period if the Contractor fails to remedy
defects during this time. Although it is possible to obtain a
performance bond that lasts as long as the defect liability
period, these bonds are becoming more expensive. The
cost of the bond is likely to be borne by the Employer and
it may not be viable to procure one on projects that are
not of a sufficient scale to justify this expense.
A retention bond can be offered as a substitute to using
a retention. JCT contracts have an optional clause,
whereby the parties can elect which one they prefer to
use. The retention bond is usually for a sum equivalent
to the amount that would have accumulated under the
retention (and its value can also be halved once the
works reach practical completion). However, with a
retention bond, the monies are payable by a Surety (with
an accompanying guarantee from the Contractor to the
Surety in the event of a call being made on the bond).
This means that, unlike with a retention, interim payments
due to the Contractor are paid in full. Retention bonds,
rather than retentions, were considered to be a better
option in the Latham Report in 1994 mainly because they
provide the Employer with financial security whilst also
preserving the Contractor’s cashflow. However there are
some practical difficulties in using retention bonds. Firstly,
they can be expensive and difficult to obtain (indeed
many public authorities will not use them). Secondly,
there are some inherent complications when using a
bond for this purpose. Bonds can either be payable
“on demand” or “conditional” (i.e. payable
upon default):

–

if the retention bond is payable on demand, then the
Employer can get instant access to the funds upon any
perceived breach (even when then Contractor is not in
actual default). With an on demand retention bond
there is no oversight by the Contract Administrator, or
Employer’s Agent, who would otherwise have provided
information within the Final Account when justifying
deductions under the retention. This makes the
Contractor exposed to unreasonable and
unfounded claims

–

alternatively if the bond is conditional, then the
Employer is under a higher standard of proof when
making a claim than it would been had it used a
retention. The Employer needs to show that the
Contractor is in breach, that the Employer has
sustained damage, and that such damage was
reasonably incurred. This is different to using a
retention, whereby upon the Contractor’s breach the
Employer is entitled to use the money it already holds
to satisfy a debt. Finally, having a retention is valuable
to the Employer in the event of the Contractor’s
insolvency, however insolvency is not usually an event
of default under a conditional retention bond

There is therefore no clear substitute for an Employer
if retentions are abolished, meaning that the risk of
overpayments and unresolved defects could sit with them.
The Employer’s contractual protection could further be
diluted from the abolition of retentions by undermining
the operation of condition precedent clauses. A condition
precedent usually operates by not permitting payment
unless and until something is done. As such, they add real
practical weight to any contractual requirement. However
it is uncertain how condition precedents can operate if
payment retentions are not permitted.
The future use of retentions remains unclear until the
Bill progresses through parliament. There are some
reservations with the current proposals, as there does not
seem to be a viable alternative to protect the interests of
Employers or Funders and if investments are not protected
this will make it more difficult for future developments to
progress. What is clear however is that this Bill has raised
the use of retentions as a talking point within the industry
and no doubt they will become even more hotly debated
in contract negotiations.

For further information please contact
Simon Chamberlain
Partner
T: +44 161 831 8295
M: +44 776 734 2750
simonchamberlain@
eversheds-sutherland.com

Elevate
Construction and Engineering

11

Elevate
Construction and Engineering

12

BUILDING SAFETY BILL –
WHAT IS A “HIGHER RISK
BUILDING”?
The Building Safety Bill was presented to parliament in
July 2021. It is anticipated that it will become law in early
2022, with most of its provisions coming into force in the
first 12 months.
Many prudent Employers and Contractors are already
making (or at least considering) early provisions in
their contracts to cater for the changes that this new
legislation will bring about, such as regulatory compliance
with the new Gateway Regime, ensuring that duty
holders comply with their statutory obligations, and
that the golden thread of information relating to fire
safety is created, held and maintained throughout the
construction and occupation of the building. However
the relevance of these provisions depends on whether the
contract is for a “higher risk building”. Although there is a
definition the Bill, much of the detail is included in other
regulations which also require consideration.
The Bill states that a “higher risk building” is a building
in England that “(i) is at least 18 metres in height or has
at least 7 storeys; and (ii) contains at least 2 residential
units”6. The terms within this definition need some
further explanation. It is later specified that a “residential
unit” is “(a) a dwelling; or (b) any other unit of living
accommodation7”. There is sometimes doubt over what
constitutes a “dwelling”, however the explanatory notes
to the Bill stipulate that a residential unit could include
any residential unit with a residential purpose where basic
amenities such as cooking facilities, a toilet and personal
washing facilities are shared with others in the building.
“Building” has also been defined as “any permanent or
temporary building, and, unless the context otherwise
requires, it includes any other structure or erection
of whatever kind or nature (whether permanent or
temporary)8”. A reference to a building includes reference
to a part of a building.

So far, so good. However it is clear that there are many
other variables too. Under the Bill the Secretary of State
has the ability to supplement or amend this definition
through the provision of Regulations9. This means that
further details and exclusions are covered elsewhere.
When the Bill was first published it was noted that it could
potentially have very widespread implications across a
number of different sectors and industries. However, draft
regulations10 were subsequently issued which set out that
the following types of premises are excluded from the
definition of “higher risk building”: care homes11 ; hospitals,
secure residential institutions (such as a prison, young
offenders institution, detention centre etc), temporary
leisure establishments (such as a hotel or anywhere that
provides overnight accommodation for leisure); and
military premises (such as military barracks, or any building
occupied solely for the purposes of the armed forces
or any visiting force). Despite the wording in the draft
regulations12, government guidance has subsequently
stated that the requirements of the Building Safety Bill
will apply to care homes and hospitals meeting the same
18m height threshold during the design and construction
phase, but not during occupation13.
Whilst these exclusions and limitations restrict the scope of
the Bill, it nevertheless brings into question how fire safety
and cladding issues are to be addressed for these types of
building. Where the statutory provisions of the Bill do not
apply, developers may consider it valuable to add in some
contractual measures following the Bill’s example as a
means of best practice.
There was also some initial doubt about how the
definitions in the Bill would be interpreted. For example,
how are storeys to be measured, does rooftop plant and
machinery count within a building’s height, and how
should mezzanine floors be treated?

6. s.62.
7. s.123
8. s121 Building Act 1984
9. s.62
10. The Higher Risk Buildings (Descriptions and Supplementary Provisions) Regulations 2021 (Draft)
11. Which is to have the meaning set out in the Care Standards Act 2000(c)
12. The Higher Risk Buildings (Descriptions and Supplementary Provisions) Regulations 2021 (Draft)
13. Outline Transition Plan for the Building Safety Bill - GOV.UK (www.gov.uk)
14. s5 The Building (Higher Risk Buildings) (England) Regulations 2022 (Draft)
15. s5 The Building (Higher Risk Buildings) (England) Regulations 2022 (Draft)
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Again, the supplementary regulations provide the answers.
The height of the building is determined by measuring
from ground level to the top floor surface of the top
floor building (ignoring any storey which is roof top
machinery or plant area)14. It has also been clarified in the
regulations15 that when calculating storeys of a building,
any storeys below ground level are ignored (i.e. that have
a celling below ground level), and a mezzanine is treated
as a storey if its internal floor area is at least 50% of the
internal floor area of the largest storey in the building
which is not below ground level.
Although the Building Safety Bill has not yet become law,
it is worth considering now whether or not its provisions
may apply to your contracts. A full awareness of what
constitutes a “higher risk building” is essential for all
contracting parties, so that they know the full extent of
their duties and mandatory requirements under the
new legislation.

For further information please contact
Tom Douglas
Partner
T: +44 1473 284 604
M: +44 782 460 5239
thomasdouglas@
eversheds-sutherland.com
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GOVE’S ANNOUNCEMENT
ON THE CLADDING CRISIS
Background
The Building Safety Bill 2021 provides for a new regulatory
regime for “higher risk buildings”, which are defined as
being either 7 storeys or 18 metres high. There had
been ongoing concern over how current high rise
buildings of 11m and over will be remedied to remove
unsafe combustible cladding.
The government had made some financial provision for
this by way of their ACM remediation programme and
Building Safety Fund. Some developers had voluntarily
assisted with the funding of remedial works. Nevertheless,
the cost of remedying premises was mainly falling upon
leasehold residents (payable through their service charge).

Gove’s announcement on
10 January 2022
On 10 January 2022 Michael Gove, the Secretary of State
for Levelling Up, Housing and Communities, made an
announcement to the House of Commons and wrote
to the “Residential Property Developer Industry”. He
announced that he is giving the industry until March
2022 to conduct negotiations and reach a settlement to
resolve how cladding for properties will be resolved. Gove
expects the industry to:
–

make annual financial contributions to a dedicated
fund to cover the full outstanding cost of unsafe
cladding (estimated currently to be £4bn);

–

directly fund and undertake all necessary remediation
work to buildings over 11m high (which also includes
those buildings over 18m high), which they have
played a role in developing. (Such input may reduce
the amount of contribution that the developer is
expected to make to the £4bn fund); and

–

provide comprehensive information on all buildings
over 11m high which have historic fire safety defects
and which the developer has played a part
constructing within the past 30 years.

Gove has confirmed that further steps will be taken if
necessary to enforce this action. This could include
restricting access to government funding and future
procurements, the use of planning powers, the pursuit of
companies through the courts, and imposition of further
legal measures if necessary.
The proposed fund is in addition to a 4% property tax and
is set to raise a further £2bn over 10 years.
A copy of Gove’s letter to the industry can be found here
for reference.

Industry reaction
Gove’s request for comprehensive information for
developments constructed within the last 30 years
raised widespread concern. After passing the House of
Commons, the Bill was revised and reissued on 20 January
2022 with a 30 year limitation period on retrospective
claims under s.1 Defective Premises Act 1972. The Bill
is now under review by the House of Lords. If passed
into law, this would considerably widen the liability of
developers, as well as exacerbating problems for them
regarding document retention and retrieval, and their
ability to flow down claims.
There are calls that the government’s plans to fix the
cladding crisis must hit others in the supply chain.
A spokesperson for Taylor Wimpey said in response to
Gove’s announcement, “There are many organisations
involved in the issue of fire safety, including large
businesses in our supply chain, and indeed government
themselves”.
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The request for a fund at £4bn has also been criticised, as
recently speaking to LBC radio Gove admitted he did not
know how many buildings were affected by the cladding
crisis and that he was relying upon building owners
coming forward to say that their buildings need work.
As this will require expensive investigation it is clear that
leasehold owners will still be responsible financially for
these initial costs.
The proposals have also come under criticism from
leaseholders for simply providing a plan of action (i.e.
the industry has two months in which to hold talks),
without taking any further active steps to resolve the
ongoing issues for leaseholders. Gove’s proposed threat
of increasing the property developer tax to ensure that
developers engage with these discussions was undermined
by a leaked letter from the Treasury to Gove saying that
new or increased taxes were “not a given at this point”.
The proposed remedy of pursuing developers in the
court could be costly, time consuming and uncertain for
many leaseholders.
Following Gove’s announcement, £1.3bn was wiped off the
stock market valuations of the UK’s major housebuilders.

Eversheds Sutherland commentary
The Government’s announcement will give great comfort
to leaseholders otherwise concerned that they would
have to foot the bill to have unsafe cladding removed.
However, there are a number of issues behind the
Government’s threats which are far less clear such as: who
will ultimately end up footing the bill; how will those within
the construction industry who “caused the problem” be
identified; and once identified, how will any legal process
oblige those entities to pay?

Nick Pinder, Partner at Eversheds Sutherland commented
“I don’t think anyone can deny that the problems with fire
safety in residential buildings are ones the construction
industry as a whole has to take responsibility for. Indeed
the Government openly accepts its “share of responsibility”
given it is a part of the UK’s construction industry in its
widest sense. However, the public inquiry into Grenfell has
demonstrated the complexities in trying to drill down
into which entities, within that industry, actually caused
the problem.”
The Government appears to be focussing on residential
property developers, a relatively small number of players
when viewed in the context of what the Government
acknowledges is a complex supply chain. However
just as the lack of fairness in leaseholders having to
pay seemed palpable, one can sympathise with the
hypothetical developer who engaged with a reputable
and sophisticated supply chain of specialists to design and
build a property which would, amongst other things, be
safe for those who would live there. In that case, making
a developer pay simply on grounds of relative affordability
could be unfair.

For further information please contact
Nick Pinder
Partner
T: +44 20 7919 0829
M: +44 734 271 7408
nickpinder@
eversheds-sutherland.com
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BUILDING SAFETY BILL
PASSES HOUSE OF COMMONS
WITH 30 YEAR LIMITATION
PERIOD AMENDMENT FOR
RETROSPECTIVE CLAIMS
UNDER S.1 OF THE DEFECTIVE
PREMISES ACT 1972
Background
On 10 January 2022 Michael Gove, Secretary of
State, raised speculation that there could be a 30 year
limitation period for defective cladding claims in high rise
buildings. Gove requested in a letter to the housebuilder
industry that they meet for roundtable discussions with
information that they have on all buildings over 11m high,
which they had played a part in constructing over the past
30 years.
At that stage it was unclear if this represented a serious
intention by the government to make changes to the
Building Safety Bill and amend further the limitation
period for defective cladding claims. The Building Safety
Bill, as introduced on 5 July 2021, had already caused
surprise by amending the 6 year limitation period for
claims under s.1 Defective Premises Act 1972 (the “DPA”)
from 6 years to 15 years (which was to apply both
prospectively for future work and retrospectively for work
that had already taken place).

Amendment in the
House of Commons
In the House of Commons on 19 January there were
calls that the 30 year limitation period should be included
as a matter of law. On 20 January a revised draft of the
Bill passed the House of Commons. This now includes
the amendment that claims under s1 DPA shall have a
retrospective 30 year limitation period.
S.1 DPA provides a statutory right of action for any person
who acquires a legal or equitable interest in a dwelling
so that the work in the provision of the dwelling is done

in a workmanlike, or as the case may be professional,
manner with proper materials so that the dwelling is fit for
habitation when completed.
The revised wording, as issued on 20 January, features in
s.119 of the Building Safety Bill. The Bill retains a 15 year
limitation period for prospective claims under s.1 DPA. The
15 year limitation period for s2A DPA (when undertaking
work to an existing dwelling or converting a building into
a dwelling) and s.38 Building Act 1984 (for breach of the
building regulations), have also been kept as originally
published.
Speaking in the House of Commons on Wednesday
19 January, MP Christopher Pincher said, “Since the
introduction of the Bill, it has become clear that a number
of buildings affected by cladding and other serious fire
safety defects were completed prior to 2007….That is
why we tabled Government amendment 41, which will
retrospectively extend the limitation period for section 1 of
the 1972 Act to 30 years, meaning that there will be access
to this route of redress for buildings completed from
mid-1992 onwards. That represents a substantial extension
beyond the current six years. I recognise that changing
the law in this way is unusual and that 30 years represents
a long limitation period. However, I consider that the
exceptionality of the current circumstances in respect of
cladding and other serious fire safety defects warrants the
longer retrospective limitation period of 30 years.”
The Bill is currently being reviewed by the House of Lords
and will have to pass both a report and committee stage
before it becomes law. It is not known for definite if this
amendment will be approved, although its passage in the
House of Commons shows that it is strongly supported by
government.
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Legal implications
–

s.1 DPA applies to the “provision of a dwelling”, so the
30 year limitation period will only impact works that
were for the construction of new dwellings. It does not
apply to works that involved the repair, refurbishment
or change of use to an existing building

–

s.1 DPA provides a statutory right of action for anyone
who commissioned or acquires a legal or equitable
interest in the dwelling. This creates opportunities for
those who might not otherwise have been able to
make a claim due to the absence of a contract. This
provision affords a remedy to a wide range of potential
claimants

–

–

–

there is a defence to s.1 DPA under s.1(2) DPA, whereby
if a party was following another’s instructions then they
will not be liable, except to the extent that they had a
separate duty to warn. This means that those acting as
sub-contractors or sub-consultants may be able to
raise this as a defence to any direct claim against them.
It is therefore likely that main developers or
housebuilders will shoulder the burden of claims. This
approach has been the source of much criticism in the
industry
there had already been concern that the 15 year
limitation period would make it difficult for defendants
to flow down liability to their supply chain (with
contracts either having a 6 or 12 year limitation period,
depending on whether they had been by hand or by
deed). This has been compounded now with the
increase to the 30 year limitation period
the 30 year limitation period may also create additional
difficulties for developers or housebuilders to defend
claims due to the lack of key information from archives
or absence of personnel. There had been concerns
that the extension of the limitation period would create
problems under the Human Rights Act 1998 as it
interferes with a defendant’s right to a fair trial. This
remains a defence under the Building Safety Bill,
however it is unclear how this could play out in
practice

16. The case itself, Rendlesham Estates plc

–

the amendments to the DPA are not limited only to
high rise buildings or fire safety or defective cladding
claims – but to any defective workmanship or materials
in the provision of a dwelling making it unfit for
habitation. This could potentially open up new sources
of claims not initially intended by the Building
Safety Bill

–

although key terms such as “unfit for habitation” have
already been considered by the courts (such as in
Rendlesham Estates plc and others v Barr Ltd [2014]
EWHC 3968 (TCC))16, it is expected that further case
law may follow in interpreting the provisions within the
DPA as it will be a source for much future litigation

–

the change to the 30 year limitation period for
retrospective claims is created by the new section
119(4), which states:

Where by virtue of section 1 of the Defective Premises
Act 1972 a person became entitled, before the
commencement date, to bring an action against any other
person, this section applies in relation to the action as if
the reference in subsection (1) to 15 years were a reference
to 30 years.
The commencement date has been defined as the date
upon which s.119 comes into force. In practice, this
could lead to what appears to be an arbitrary distinction,
whereby one party could have a 15 year limitation period,
whereas another could have 30 years on the turning of a
date set by government. Also, as the potential claimants
are those who commissioned, or have a legal or equitable
interest in, the works it could be hard to establish at what
point in time they acquired the right to bring an action for
the purposes of establishing which limitation
period applies.
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Eversheds Sutherland commentary
Although the intention behind the government’s action
is clearly to afford a right of redress for as many wronged
parties as possible, there are concerns at how the law
is being manipulated to facilitate this. Extending the
limitation period retrospectively to 30 years is legally
unprecedented and the interpretation of these provisions
may create additional and costly litigation as claims
progress through the courts. Without information on
when the “commencement date” is, the cut off between
the 15 year and 30 year limitation period seems highly
subjective and difficult to determine.
There are also continued shortcomings with the solution
proposed. s.1 DPA claims under the DPA relate only to the
“provision of a dwelling”, meaning that unsafe materials
that were used in refurbishment or conversion works will
not benefit from the retrospective limitation period. Also
the s.1(2) DPA defence for those acting under another’s
instructions, means that sub-contractors and subconsultants may avoid liability and the majority of claims
will be shouldered by mainstream developers. It seems
unfair that those responsible down the supply chain may
not be held to account. This is heightened by the fact that
there may be no contractual redress against these parties
either due to the retrospective nature of the claims and
the fact that contracts that have already been entered
into have either a 6 or 12 year limitation period. Most
document archival policies are for a period much less than
30 years, and so developers could be seriously hindered in
defending claims.
This is a worrying time for developers who are no doubt
conducting audits to assess their potential liability and
retrieve available information on these claims. The Bill is
currently being reviewed by the House of Lords and there
may be further amendments before it is passed into law.

For further information please contact
Simon Chamberlain
Partner
T: +44 161 831 8295
M: +44 776 734 2750
simonchamberlain@
eversheds-sutherland.com

Tom Douglas
Partner
T: +44 1473 284 604
M: +44 782 460 5239
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COURT OF APPEAL TO
REVIEW STATUTORY RIGHT
TO ADJUDICATE UNDER
COLLATERAL WARRANTIES
Whether or not a collateral warranty is a “construction
contract” is important to establish, as this will determine
whether the parties have a statutory right to adjudicate
under the Housing Grants, Construction and Regeneration
Act 1996 (the Act)17. The right to adjudicate is preferable
for the beneficiary of a collateral warranty, as it is quicker
and often more cost effective than pursuing a claim for
defects through the courts. With the Court of Appeal set
to consider this issue again in 2022 it is an ongoing point
of interest and debate.
The position was first reviewed in Parkland Leisure ltd
v Laing O’Rourke Wales and West Ltd18 by Mr Justice
Akenhead. He considered the definition of a “construction
contract” under the Act, which includes “an agreement
for the carrying out of construction operations”19. Based
on the facts of the case, he decided that the collateral
warranty was indeed a construction contract for the
purposes of the Act. This was because the collateral
warranty included the words “warrants, acknowledges
and undertakes”. The words were examined as follows:
“warrants” refers to either a past or future state of affairs;
“acknowledges” is a confirmation about something and
“undertakes” means a commitment or obligation to do
something in the future. It was therefore decided that
the collateral warranty had both a retrospective and
prospective effect. As the collateral warranty contained
a future obligation and was granted before the works
had completed, it was decided that it was an agreement
for “the carrying out of construction operations”. The
collateral warranty was therefore deemed to be a
construction contract with a statutory right to adjudicate
under the Act. However Akenhead was careful in reaching
his conclusion stating, “It does not follow from the
above that all collateral warranties given in connection
with all construction developments will be construction
contracts under the Act. One needs primarily to determine
in the light of the wording and of the relevant factual
background each such warranty to see whether, properly
construed, it is such a construction contract for the
carrying out of construction operations.
17. Housing Grants, Construction and Regeneration Act 1996 (as amended)
18. 2013 EWHC 2665
19. s.104 Housing Grants, Construction and Regeneration Act 1996
20. Paragraph 28
21. 2021 EWHC 2110 (TCC)
22. Paragraph 27.
23. Paragraph 30

A very strong point to that end will be whether or not the
relevant Contractor is undertaking to the beneficiary of the
warranty to carry out such operations. A pointer against
may be that all the works are completed and that the
Contractor is simply warranting a past state of affairs as
reaching a certain level, quality or standard.”20
This decision was considered in the more recent TCC
case of Toppan Holdings Limited and Another v Simply
Construct (UK) LLP21. This concerned a collateral warranty
that was entered into in favour of a tenant four years after
practical completion of the original works and 8 months
after remedial works to fire safety defects had been carried
out by another contractor. The wording of the collateral
warranty contained a warranty from the Contractor that
it “has performed and will continue to perform diligently
its obligations” under the underlying building contract.
The collateral warranty was therefore in relation to works
carried out and to be carried out, and the judge was
satisfied that the warranty was in respect of both future
and past performance. However the judge concluded
that it could not be an agreement “for the carrying out
of construction operations” as required under the Act
because all of the works, including the rectification of
latent defects, were complete. In making this decision the
judge noted that, “Whilst contractors and beneficiaries
should negotiate the contents of their collateral warranties
with some caution if they want them not to fall within
the Act, the timing as to when they are executed is also
important. On the facts of this case I cannot see how
applying commercial common sense a collateral warranty
executed four years after practical completion and months
after the disputed remedial works had been remedied by
another contractor can be construed as an agreement for
the carrying out of construction operations.”22 Therefore
despite the wording of the collateral warranty having both
a retrospective and prospective effect the conclusion
was that “by the time the Abbey Collateral Warranty was
executed it was a state of affairs past or future akin to a
manufacturer’s product warranty.”23
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Whilst the Toppan judgment seems a logical outcome
when applying the principles of the Parkwood case, it
does however poses a number of significant practical
problems. If the timing of the collateral warranty is crucial
to determine its effect, then this could take precedence
over the contractual terms and intentions of the parties.
There would also be in existence two classes or tiers of
collateral warranties: those that offer a statutory right to
adjudicate and those that don’t. There could be a very fine
line between those collateral warranties that are in one tier
and those that are in another. The execution of collateral
warranties is often a time-consuming administrative
process, and their exact delivery cannot always be
guaranteed, particularly in light of the pandemic where
parties are not generally available. Also there has been no
guidance from the courts on when the crucial cut off date
is for determining whether or not the collateral warranty
has adjudication rights or not. If it is necessary for the
works to still be continuing, to what extent does this apply
to remedial works that are ongoing during the defect
liability period after practical completion? If the end of
the defect liability period is the determining date then this
can be variable in practice depending on when sign off
is made by the Employer’s Agent. This could have unfair
and unintended consequences for the parties. As most
parties want certainty when they enter into contracts the
current legal position makes this problematic. Although it
is possible to add in a contractual right to adjudicate, it is
not possible to opt out of the mandatory statutory right
to adjudicate if the collateral warranty is deemed to be a
construction contract under the Act. If it all depends on
timing, then beneficiaries will want the collateral warranty
signed up to earlier whilst the warrantor will wish to delay,
creating a conflict in when the collateral warranty is
procured.

right to adjudicate, whereas previous beneficiaries who
got their warranty earlier might do. It seems that a
collateral warranty given whilst the works are continuing
is a “construction contract” under the Act for the whole
duration of the collateral warranty’s limitation period.
This could result in an increase in demand for either the
building contract or the original collateral warranty (such
as that given to the first tenant or first purchaser) to be
assigned, rather than fresh warranties being granted, so
that the right to adjudicate is also assigned. This however
is not always possible. Professional indemnity insurers
often request a limit on the number of assignments. Also
a request for a new collateral warranty may be needed
to grant rights of action to purchasers or tenants of
part (such as those buying or letting units on a large
development).

The decision also poses problems for those classes of
beneficiary who often get collateral warranties long
after practical completion of the works. For example the
building contract usually permits subsequent purchasers,
tenants and funders to receive a collateral warranty
anytime during the building contract’s or consultant
appointment’s limitation period (which is 6 year if signed
by way of simple contract, or 12 years if executed by
deed). The TCC’s decision in the Toppan case means
that these classes of beneficiary will not have a statutory

For further information please contact

It is clear that the TCC’s decision in Toppan is
unsatisfactory commercially for a number of reasons and
it is welcomed news that the Court of Appeal’s decision
will be available later this year. It is hoped that the Court of
Appeal will consider the legal analysis alongside the wider
practical context. It would be better if the parties entering
into a collateral warranty have a clear understanding of
what rights they are offered and also that there are not
inadvertently two classes of collateral warranty (with
only some having a statutory right to adjudication) for
beneficiaries who have the same legal interest in the
works. Currently there is conflict between beneficiaries
and warrantors on the timing of the warranties (with
warrantors not wishing to offer collateral warranties early)
and an unfair disadvantage to those who receive collateral
warranties later on, purely based on the whim of the
warrantor or upon circumstance. We await what the Court
of Appeal has to say with interest.

Richard Hartigan
Partner
T: +44 121 232 1525
M: +44 781 089 7746
richardhartigan@
eversheds-sutherland.com
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OMITTING WORKS UNDER
NEC, REDUCTION IN THE
PRICES AND GOOD FAITH
The Scots courts have issued guidance in a first instance
and appeal decision of Van Oord UK Ltd v Dragados UK
Ltd24. These confirm that clear words are required to
allow works to be omitted under NEC, and that an invalid
instruction to omit works will not reduce the Prices.

Van Oord sought payment at the original rates and
commenced adjudication proceedings, which found
in favour of Dragados. Court proceedings were
subsequently issued.

As one of the first cases to deeply analyse omissions
under NEC contracts, these decisions are likely to be
persuasive across the UK. This article considers the
rationale for the decisions and how they could apply
more widely to NEC contracts.

The contract terms
–

an instruction by the Contractor changing the
Subcontract Works Information is a compensation
event (60.1(1))

Background

–

a breach of contract by the Contractor, which is not
one of the other compensation events, is a
compensation event (60.1(18))

–

a change in Prices, the Subcontract Completion Date
and the Key Dates are the only rights available to the
parties in respect of a compensation event (63.4)

–

the Prices are reduced if the effect of a compensation
event is to reduce the Defined Cost and the event is:

Dragados was the main contractor on the Aberdeen
Harbour Expansion Project at Nigg Bay in Aberdeen.
Dragados sub-contracted the soft dredging works to
Van Oord under an amended NEC3 Engineering and
Construction Sub-Contract (April 2013) with Option B,
using the Shorter Schedule of Cost Components.
The dredging of 2,150,000m3 of material from the
harbour involved different elements with varying degrees
of complexity and the parties agreed to apply a fixed
blended bill rate.
Shortly after the subcontract was agreed, Dragados
engaged two additional sub-contractors. It instructed
Van Oord to omit certain works and transferred those
elements to these sub-contractors. Dragados sought to
reduce the fixed bill rates in its subcontract with Van Oord
by almost one half to reflect these omissions.

24. [2021] CSIH 50 and [2020] CSOH 87
25. [2020] CSOH 87
26. Abbey Developments Limited v PP Brickwork Limited [2003] EWHC 1987
27. Amec Building Ltd v Cadmus Investments Co Ltd (1996) 51 Con LR 105

These express clauses were relevant in the Van Oord case:

–

a change to the Subcontract Works Information

–

a correction of an assumption made by the
Contractor in assessing a previous compensation
event (63.10)

Clause 14.3 of Van Oord’s contract had been amended to
allow Dragados to omit works and give them to another
sub-contractor, provided that a corresponding instruction
had been given by the Project Manager under clause 14.3
of the main contract. Otherwise, the standard terms of
the NEC contract do not define a “change” or provide
guidance on what can and cannot be instructed.
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Was the omission valid or a breach
of contract?
At first hearing on 30 September 202025, the Court of
Outer Session considered:
–

was the transfer of works valid, or was it a breach of
contract?

–

was Dragados entitled to rely on the omission to
reduce the fixed bill rates?

The Court referred to two previous decisions. The first was
Abbey Developments26 in which the court reiterated that a
contractor has both an obligation and a right to undertake
the whole of the contracted works; so clear words are
required to remove that right and to omit works. The
second was Amec v Cadmus27 which confirmed that the
motive for omitting works was irrelevant in determining
whether any instruction was a breach of contract.
As no instruction had been given under the main contract,
and there was no other term giving the Contractor the
right to omit works under the subcontract, the Court
found that the sub-contract did not allow Dragados to
transfer the work, and these instructions were in breach of
the subcontract.
Essentially, the court confirmed that clear words were
needed to undermine the Sub-contractor’s right to finish
the whole of the contracted scope. This decision is
consistent with the laws of England and Wales.
On the second issue, the Court confirmed that the NEC
contract includes “breach of contract” as one of the
triggers for the Sub-contractor to claim compensation via
the compensation event procedure and that clause
63.10 applied.
Van Oord appealed.
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How is an invalid omission valued?

Our analysis

The issue before the Court of Inner Session28 (the Scots
appeal court for civil matters) was whether Dragados was
entitled to reduce the Prices.

Historically, English law (as also Scottish law) recognises
that there is no implied duty of good faith in contracts,
except in limited circumstances, such as for contracts
of insurance.

Whereas the lower court dismissed clause 10.1 - which
refers to the spirit of mutual trust and co-operation of
the parties - as irrelevant, the appeal court decided it was
significant in determining the matter of compensation.
The court stated that clause 10.1 was not “merely an
avowal of aspiration29” but rather reinforced the general
principle of good faith in the contract. The court found
that this principle aligned with three propositions from
previous caselaw:
–

a contracting party is not entitled to take advantage of
its own breach30 ;

–

a sub-contractor is not obliged to obey an instruction
issued in breach of contract31 ; and

–

clear language is required to place one contracting
party completely at the mercy of the other32.

Generally the parties had accepted that clause 60.1(18)
specified a breach of contract as being a compensation
event, and the valuation under the remainder of clause 60
required a reduction in the Defined Cost.
By considering all relevant terms in clause 60, the court
held that the instruction to remove work was not given
“in accordance with this subcontract” and that clause
63.10 only applies to a valid change in the scope, which
the omission was not.
Critically, the court also found that clause 63.10 has to be
read by reference to clause 10.1. Unless Dragados acted
“in a spirit of mutual trust and co-operation”, it could not
use clause 63.10 to reduce the Prices.
Although not part of its legal reasoning, the court
provided further explanation as summarised below:
–

all breaches of the subcontract should be treated
equally and none of them should result in a reduction
of the Prices;

–

by avoiding clause 63.10 as determining the cost, the
decision avoids any suggestion that Van Oord was
bound to obey an invalid instruction, which the court
decided could not be right; and

–

the NEC should not be a charter for contract breaking.

This has been justified where the parties have an equal
bargaining position as it allows the parties greater freedom
in negotiating and operating their contracts, even if one
party benefits from a more favourable position.
The Court referred to the general propositions from
previous cases on what is considered “good faith”.
However, none of these cases are based around the issue
of good faith in contracts and, arguably, this decision
extends those principles further.
In English law, Mid Essex33 determined that if the parties
require each other to act in good faith, the contract must
expressly state this and define the elements of the contract
to which that good faith applies. The court was not
willing to imply that good faith overrides or qualifies all
express terms.
The NEC contract suite contains the express provision
that the parties must act in a spirit of mutual trust which is
akin to good faith, but the clause lacks any specific duties
or obligations. The courts have previously held that this
statement does not override other express terms of the
contract, nor does it require a party to set aside its own
self-interests.
The Inner Court found that the omission of works and
transfer to another sub-contractor was a breach of
contract because there was no express provision in the
contract allowing such. However, the Inner Court did not
specifically address whether, as an unlawful instruction,
the omission could still be a compensation event under
clause 60.1(1) as found by the Court of Outer Session. The
Inner Court merely stated that clause 63.10 only applies to
a lawful change.

28. [2021] CSIH 50
29. paragraph 19 of the judgement
30. Alghussein Establishment v Eton College [1988] 1 WLR 587, 591 D-E
31. horn v The Mayor and Commonalty of London [1876] 1 App Cas 120
32. Parkinson (Sir Lindsay) & Co Ltd v Commissioners of His Majesty’s Works and Public Buildings [1949] 2 KB 632, 662
33. Mid Essex Hospital Services NHS Trust v Compass Group UK & Ireland Ltd (trading as Medirest) [2013] EWCA Civ 200
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Whilst there remains gaps in the logic of these decisions,
the Inner Court in Van Oord placed significant weight
on the good faith provisions in the NEC in reaching its
decision. Accordingly, if a similar scenario came before the
courts in England and Wales, this case will certainly form
part of its decision-making, although ultimately it will be
for the court to agree whether to follow its rationale.
Companies with existing NEC contracts should take
note of the limits on when instructions can be given to
Contractors and Sub-contractors to omit works and how
those omissions affect the pricing of the remaining scope.
Companies entering into NEC contracts should check
that there are clear words allowing instructions under the
contract to retain the flexibility which the circumstances
or project may require.

For further information please contact
Sarah Maylor
Partner
T: +44 113 200 4690
M: +44 779 656 5957
sarahmaylor@
eversheds-sutherland.com
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ROUND UP OF 2021
As the events of last year become a distant memory, here is a reminder
of the main developments affecting construction law from 2021 –
are you up to date?
January
Brexit

(1st) End of the Brexit “transition phase” (occurred 11pm
31 December), thus ending the future incorporation of all
new EU laws, Regulations and Directives and European
Court of Justice judgments into UK law.

Experts

Court of Appeal found that where an expert has a retainer
with a client which includes a duty to avoid conflicts of
interest, this prevents another entity in the expert’s group
of companies from acting against the same client in a
separate but related arbitration.

Secretariat Consulting Pte Ltd v A
Company [2021] EWCA Civ 6

Delay and LADs

Under the JCT Standard Building Contract where an
extension of time is granted after a non-completion
certificate has been issued, the contract administrator
needs to issue a new non-completion certificate to deduct
any remaining LADs.

McLaughlin & Sons Ltd v
Linthouse Housing Associations
[2021] SAC (Civ) 5

NEC

New Facilities Management Contract Suite published by
NEC.

February
Fire Safety
Limitation

TCC allowed the claimant to amend their particulars of
claim regarding defective cladding on a high rise building
after the expiry of the limitation period. New claims were
struck out in the Reply.

Martlet Homes Limited v Mulalley
& Co Ltd [2021] EWHC 296 (TCC)

Jurisdiction

Foreign jurisdiction clause did not prevent enforcement of
an adjudicator’s award in England and Wales.

Motacus Constructions Ltd v
Paolo Castelli SPA [2021] EWHC
356 (TCC)
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March
VAT

(1st) The domestic VAT reverse charge must be used for
most supplies of building and construction services.

Defects
Insurance

The certificate of insurance for a newly built penthouse
was not in the name of the purchaser, but in the name of a
company owned and operated by the same shareholders
and directors, the insurer was able to defend claim as name
of insured did not include “and all associated companies”.

Sehayek v Amtrust Europe [2021]
EWHC
495 (TCC)

Fire Safety
Limitation

The TCC reminded claimants that the impending expiry of
a limitation period did not alleviate their burden of proof in
establishing a well evidenced case.

Naylor v Roamquest [2021] EWHC
567 (TCC)

Exclusion
Clause

The TCC found that the scope of an exclusion clause also
excluded the consultant’s liability for breaches that were
“fundamental, deliberate or wilful”.

Mott MacDonald Ltd v Trant
Engineering Ltd [2021] EWHC 754
(TCC)

Adjudication
NEC

The TCC concluded that a notice of dissatisfaction with an
adjudicator’s decision was valid, as it matched the
requirements of clause 13 and Option W2 in the NEC
ECC contract.

Transport for Greater Manchester
v Kier Construction Ltd (t/a Kier
Construction – Northern) [2021]
EWHC 804 (TCC)

Limitation

The Court of Appeal considered s.32 of the Limitation Act
1980, which provides that the limitation period does not
begin until facts relevant to the claim, which had been
concealed by the defendant, could have been have
discovered by the claimant using reasonable diligence. The
Court ruled that a claimant that had entered into
administration was permitted to use a lower standard of
“reasonable diligence”.

OT Computers Ltd (in Liquidation)
v Infineon Technologies AG [2021]
EWCA Civ 501

Adjudication

The TCC found that as the defendant had implemented a
single payment process to deal with sums due under
separate contracts, the separate contracts could be
considered as a single contract for the purposes of
adjudication under s.108 HGCRA 1996.

Delta Fabrication and Glazing Ltd
v Watkin Jones & Son Ltd [2021]
EWHC 1034)

April
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May
Limitation

The Supreme Court rules that if a cause of action accrues
at midnight the limitation period starts the next day.

Matthew and Others v Sedman
and Others [2021] UKSC 19

Adjudication

Adjudicator entitled to fees even though they wrongly
terminated their appointment, as their contract included a
term allowing this.

Davies & Davies Associates Limited
v Steve Ward Service (UK) Limited
[2021] EWHC 1337 (TCC)

LADs

The Supreme Court decides that accrued liquidated
damages remain enforceable until termination if the
Contractor has not completed the work and overturns the
Court of Appeal’s decision.

Triple Point Technology Inc v PPT
Public Company Ltd [2021]
UKSC 29

Professional
negligence

The Supreme Court ends the “advice/information”
distinction in determining what amounts to professional
negligence.

Manchester Building Society v
Grant Thornton UK LLP [2021]
UKSC 20

June

July
Building Safety
Limitation

(5th) Building Safety Bill introduced into parliament.

Collateral
Warranties
Adjudication

An adjudicator’s decision was not enforced on the basis
that the collateral warranty was not a “construction
contract” and therefore did not have a statutory
adjudication provision. The decision turned on the
interpretation of the collateral warranty and timing of
its execution. This decision has been appealed.

Toppan Holdings Limited v Simply
Construct (UK) LLP [2021] EWHC
2110 (TCC)

LADs
Partial
Possession

A LAD clause was still valid, despite the Employer taking
partial possession of the Works and the LAD clause only
having one rate of LADs payable with no reducing
mechanism.

Eco World-Ballymore Embassy
Gardens Company Ltd v Dobler
UK Ltd [2021] EWHC 2207 (TCC)

Staged
payments

There is no right to be paid on quantum meruit basis if the
contract is for staged payments and the stage is not met.

Timberbrook Ltd (in Liquidation) v
Grant Leisure Group Ltd [2021]
EWHC 1905 (TCC)

Definition of
“procure”

In an agreement for lease, the developer’s obligation to
procure completion of the project means “cause the
desired result to be brought about”. This applied to the
extent that the developer must see that the construction
was to a standard of good workmanship with specified
materials, but not that there were no defects in the works.

Apcoa Parking (UK) Ltd v
Crosslands Properties Ltd [2021]
CSOH 77

Interest rate quadrupled on default so obviously
extravagant, exorbitant and oppressive as to constitute
a penalty.

Ahuja Investments Ltd v
Victorygame Ltd [2021] EWHC
2729 (Ch)

August

September
LADs as penalty
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October
Retentions

(25th) Construction (Retentions) Abolition Bill has first
reading in House of Lords.

Building
Regulations
Fire Safety

Draft Regulations and factsheets published for the Building
Safety Bill.

Adjudication
Insolvency

The Court of Appeal rejects summary judgment application
on an adjudicator’s decision concerning an insolvent
company and its final account, requiring final
determination of all claims and cross-claims between the
parties.

John Doyle Construction Ltd (in
liquidation) v Erith Contractors
Ltd [2021] EWCA Civ 1452

NEC
Omissions

The Inner House of the Court of Session overturned the
previous decision of the Outer House to decide that an
instruction to omit works under the NEC3 Construction
and Engineering Sub-Contract does not result in a
reduction to the Prices.

Van Oord Ltd v Dragados UK Ltd
[2021] CSIH 50

Practical
Completion

Employer not bound to ensure that all of the tenant’s
objections to practical completion had been actioned
before practical completion was certified.

Network Rail Infrastructure
Ltd v Fern Trustee 1 Ltd [2021]
CSOH 107

LADs
Contract Law

An Employer’s oral agreement with the Contractor meant
that it had abandoned its right to claim LADs under the JCT
Design and Build 2016.

Mansion Place Ltd v Fox Industrial
Services Ltd [2021] EWHC 2972
(TCC)

NEC
Litigation

Although the Outer House of the Court of Session found
that the dispute resolution clauses in NEC3 ECC contract
provided that the parties should not seek determination of
disputes in court unless those disputes had first been
resolved in adjudication, this did not make adjudication a
condition precedent to raising a court action.

Greater Glasgow Health Board v
Multiplex Construction Europe Ltd
and others [2021] CSOH 115

Fire Safety
Limitation

The TCC refused to strike out claim for defects due to
insufficient particulars and lack of expert evidence.

Crest Nicholson Operations Ltd
and Crest Nicholson (South West)
Ltd v Grafik Architects Ltd and
NHBC Building Control Services
Ltd [2021] EWHC 2948 (TCC)

Advance
Payments

The Court of Appeal interpreted the contract to provide
repayment of an advance payment in the event of a force
majeure event, despite the lack of a clear express term, on
the basis of commercial unreality of alternatives.

Nord Naphtha Ltd v New Stream
Trading AG [2021] EWCA Civ 1829

Condition
precedent

Notice to insurer was 11 months after the insured event and
this released them from liability.

Arch Insurance (UK) Ltd v
McCullough [2021] EWHC 2798

Contract
formation

Contracts made by exchange of emails between England
and California were made in both places for jurisdictional
purposes.

Ditto Limited v Drive Thru Records
LLC [2021] EWHC 2035 (Ch)
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