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In The Boardroom:  
Legal update on insolvency and 
corporate governance

Possible changes ahead

Overview
In March 2018, the Department for 
Business, Energy and Industrial Strategy 
(BEIS) published a consultation paper 
setting out proposals to improve the 
corporate governance of firms that are in or 
approaching insolvency.

BEIS subsequently published the 
Government’s response to the consultation. 
The Government stated that it intended to 
implement measures in the following areas:

1. Strengthening corporate governance in 
pre-insolvency situations. This topic in 
turn covers complex group structures, 
strengthening investor stewardship, the 
payment of dividends and enhanced 
training for directors

2. Sales of businesses in distress

3. Value extraction schemes

4. Dissolved companies

A summary of the Government’s response 
and proposed next steps is set out in the 
table overleaf. Whilst the proposed measures 
will probably take some time to implement, 
and we are yet to see all the detail behind 
the proposals, they appear on the face of it 
to be extensive and far reaching.

The Government also considered feedback 
on the consultation responses around 
the need to protect payments to SMEs in 
the supply chain where a large customer 
becomes insolvent, and also responded 
to the 2016 Review of the Corporate 
Insolvency Framework. These areas are not 
covered by the summary in this document.

Next steps
Further detail on the measures was 
expected to be provided during Autumn 
2018, but was not forthcoming. If these 
measures are to be taken forward, it is likely 
that further consultation on the detail of a 
number of the proposals will be required.

The Government stated that it intends to 
bring forward legislation to implement 
certain measures (eg relating to the sale 
of distressed businesses, tackling unfair 
transactions in the run up to insolvency 
and the extension of the Company 
Director Disqualification Act 1986 to 
directors of dissolved companies) as soon 
as parliamentary time allows. In other 
areas, the Government believes that other 
recent measures, such as the Companies 
(Miscellaneous Reporting) Regulations 2018 
(“Reporting Regulations”) and the updated 
guidance from the Financial Reporting 
Council (FRC) on the contents of the 
strategic report, will lead to improvements 
in current practice, and intends to await 
the impact of these new measures before 
legislating further, but has stated that it 
will do so if necessary. Other provisions 
will involve the Government working with 
bodies such as the FRC, the Investment 
Association, legal and accountancy bodies 
and ICSA on further measures.

Useful links

Government response

Press release

March consultation

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/691857/Condoc_-_Insolvency_and_Corporate_Governance_FINAL_.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/736163/ICG_-_Government_response_doc_-_24_Aug_clean_version__with_Minister_s_photo_and_signature__AC.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/736163/ICG_-_Government_response_doc_-_24_Aug_clean_version__with_Minister_s_photo_and_signature__AC.pdf
https://www.gov.uk/government/news/new-crackdown-on-reckless-directors?utm_source=3fc89503-6b69-4082-85cc-3de8f6fdbc77&utm_medium=email&utm_campaign=govuk-notifications&utm_content=daily
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/691857/Condoc_-_Insolvency_and_Corporate_Governance_FINAL_.pdf
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Summary of Government response
The Government intends to take forward the following specific actions, subject to further consultation where 
necessary on the detail of the proposals.

Area Proposed measures and next steps

Strengthening corporate governance in pre-insolvency situations

Effective management 
and oversight of 
complex group 
structures

 – work with the Financial Reporting Council (FRC) to (i) underline the importance 
of boards having a thorough understanding of how governance applies 
throughout a group and (ii) set stronger expectations that directors will keep 
complex group structures under review

 – consider whether further measures to improve transparency around group 
structures would be proportionate, business friendly and beneficial. This may 
include industry-led guidance, or introducing a requirement for groups of a 
significant size to provide an organogram of their corporate structure, and an 
explanation of how corporate governance is maintained through the group

 – possibly simplifying the process for dissolving redundant companies and 
streamlining corporate structures 

Strengthening 
investor stewardship

This is likely only to be relevant to traded companies. The Government believes 
that stewardship from institutional investors could be strengthened and made 
more effective. The Government intends to work with the investment community, 
the FRC and others to look at how mandates given to asset managers can make 
explicit reference to stewardship, and establish channels through which institutional 
investors and others can escalate concerns about the management of a company 
by its directors. 

It is noted that there is a major opportunity to do this through the revised 
Stewardship Code, which the FRC has consulted on.

Payment of dividends Exploring with legal and accountancy bodies and business groups the strength of 
the case for a comprehensive review of the UK’s dividend regime, including:

 – examining whether the distributable profits framework remains fit for purpose

 – looking further at the options for a proportionate strengthening of the existing 
framework. Options here include a requirement for companies to disclose the 
audited figure for available reserves and distributable profits in their annual report 
and accounts, and ways in which the definition of “net assets” might be tightened

 – examining the case for more significant change, such as exploring the merits of a 
solvency based system

 – the Government will legislate to require companies to disclose and explain their 
capital allocation decisions to create greater transparency about how surplus 
revenue is allocated if investor pressure and the new section 172 reporting 
requirements (in the Reporting Regulations) do not deliver sufficient progress; 

 – the Government has also expressed concern at the growing trend of payment 
by traded companies of only interim dividends (which do not typically require 
shareholder approval, rather than final dividends), and has asked the Investment 
Association to look into this, and

 – whilst the Government agrees that there should be no automatic bar on payment 
of dividends where a pensions scheme is in significant deficit, it will look at how 
stronger reassurances could be provided to shareholders and stakeholders that 
proposed dividends will not undermine any deficit reduction plan
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Area Proposed measures and next steps

Guidance and training 
for Directors

The consultation sought views on whether Directors were aware of their legal 
duties when commissioning professional advice. The response has concluded that 
in most circumstances, they are aware, but the Government believes that there is 
a good argument to strengthen access to training and guidance for directors in 
different sizes of companies. The Government will also consider whether some 
level of training should be mandatory for directors of large companies. 

The Government has also invited ICSA to improve the quality and effectiveness of 
board evaluations, noting the requirements of the UK Corporate Governance Code 
in this regard for listed companies. 

The Government, however, believes that existing methods of enforcing directors 
duties work (for example, the Investment Association had called in its consultation 
response for a single body to hold directors to account), and will assess the impact 
of the new requirements to include a section 172 statement under the Reporting 
Regulations before considering further action.

Action to improve the insolvency framework in cases of major failure

Sales of businesses  
in distress

Some of the proposals from the consultation have been modified here. The 
Government notes the need to ensure that there will not be a deterrent to efforts to 
rescue a distressed but viable business. 

The Government intends to introduce a measure that will mean a director of 
a holding Company who does not give due consideration to the interests of 
the stakeholders of a financially distressed subsidiary when it is sold may face 
disqualification action or personal liability if the subsidiary enters liquidation or 
administration within 12 months of completing the sale. The directors must hold 
a reasonable belief at the time of the sale that the sale of “large” subsidiaries1 
would be likely to deliver a no worse outcome for the subsidiary’s stakeholders than 
placing it into formal insolvency.

The measures will be supported by:

 – a non-exhaustive list of matters which a court may take into account in 
considering whether a director acted reasonably in relation to the sale (through 
legislation or guidance), and

 – industry guidance on the steps a director should take when considering the sale 
of an insolvent subsidiary

 – the Government does not believe these measures will infringe the duty of 
directors to their own shareholders, which the response states is subject to the 
ordinary requirements to act within the law at all times

 – the Government intends to bring forward legislation to implement this aspect  
of the proposals as soon as parliamentary time allows

1. Subsidiaries which do not qualify as small or medium sized companies under the Companies Act 2006 will be excluded from these 
measures. See sections 382 to 384 for the definition of a small company and 465 – 467 for the definition of a medium sized company.

https://www.theinvestmentassociation.org/media-centre/press-releases/2018/the-investment-association-calls-for-a-new-body-to-hold-directors-to-account.html
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Area Proposed measures and next steps

Value extraction 
schemes

The Government intends to address unfair transactions in the run up to insolvency. 
This will involve:

 – a review of insolvency legislation to address situations where other creditors are 
unfairly disadvantaged by credit transactions, while also having regard to the risk 
being taken by the person providing the credit, and 

 – aligning the rules on preferences to make it easier for insolvency office holders 
to challenge preferential payments to connected creditors

The Government intends to bring forward legislation to implement these measures 
as soon as parliamentary time allows.

Dissolved companies The proposals include:

 – amendments to the Company Director Disqualification Act 1986 to extend the 
current regime to include former directors of dissolved companies, and

 – action may be taken against a former director of a dissolved company without 
having to restore the company to the register, including in cases where directors 
repeatedly dissolve companies and leave behind debts and other liabilities

The Insolvency Service will target those cases which are most strongly in the  
public interest.
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