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Introduction
With the recent global shift in
the working landscape, many
employers are considering re
shaping workforces. From
changes to terms and roles,
merging businesses, moving
to lower-cost jurisdictions,
establishing new centers of
excellence or re-sizing the
workforce through more
traditional downsizing
projects, for multinational
employers this has the added
complexity of different laws
and practices.

Our teams across the world
have been supporting global
employers steer through the
legal and practical
employment implications. Our
teams of lawyers are not only
experts in the complexities of
different laws, but also in the
management of projects
spanning jurisdictions. Our
extensive global footprint
means that we are well placed
to help employers, wherever
they have a presence.
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Working across
jurisdictions
As employers continue to grapple
with the plethora of challenges
caused by the COVID-19 pandemic,
the displacement of workers or
restructuring of working models
resulting in workers working in
jurisdictions different to their usual
workplaces raises complex questions.
The pandemic has demonstrated that the physical location of
workers in the workplace may no longer be considered significant
to achieving an effective labor model, particularly where there is
no negative impact on productivity. It is therefore widely
anticipated that post-pandemic, many organizations will embrace
more flexible working models.
With travel more difficult due to ongoing restrictions and tourism
impacted as a result, many governments are looking at ways of
encouraging visitors, including through schemes that would allow
visitors to remain in the country for longer periods and potentially
work remotely from that location.
However, working across jurisdictions raises a number of complex
issues. Structuring and documenting the arrangement correctly
will require a detailed assessment of the individual circumstances.
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Engagement model
If a worker is to work from a different country from that in which they
originally worked, the identity of the employing entity should be clarified.
Will the worker remain employed by the original entity or will they be
employed by a separate legal entity in the country in which they will be
working?
The laws in certain jurisdictions place restrictions and, in some cases,
prohibit particular models of engaging staff. For example, in Turkey, there
is a requirement for an employer to have an established local legal entity
in order to employ staff in the country, as otherwise they cannot register
for social security. In the UAE only a locally-registered business can apply
for a visa for their staff.
Even in those jurisdictions where there are no legal requirements for a
local legal entity, which is the case in much of Europe, there may be
practical reasons why a local legal entity or the local registration of an
entity is necessary. In the People’s Republic of China (“PRC”) for example,
the application of employment laws usually requires the employer to be
a PRC-registered entity. In Greece, in order to dismiss an employee, the
employer must be registered with a state-run electronic system which
generates the termination process.
Further, in several countries there are restrictions on employees being
employed by an entity either within the same country or elsewhere, and
then also working for another entity. In some cases, this restriction will
apply even within the same group of companies. In some jurisdictions
this “labor leasing”, “labor dispatch” or “employer of record” model may
require the legal employer to hold an official license to be able to operate
as such. Or there may be restrictions on the duration of such labor supply
or on the types of roles into which workers can be supplied.
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Applicable employment laws
Where there are longer-term or permanent arrangements,
the question whether local employment and other relevant
laws will apply to the arrangements (and, if so, the nature of
any rights afforded to the worker) will be critically
important. This is especially pertinent where the
employment laws of the overseas location are more
favorable to the worker, for example in terms of pay, hours
of work, leave, termination rights and the enforceability of
post-termination restrictions. The applicability of collective
agreements and co-determination rights of local works
councils can also be impacted.
The starting point is that, as long as the choice is
expressed or demonstrated with reasonable certainty, the
parties have freedom to choose the applicable law.
However, this freedom is usually limited by legislation,
with many jurisdictions having conflict of law rules that
require the application of local employment law in
certain circumstances where they are more favorable to
the employee.
In all EU member states (other than Denmark), for
contracts made on or after 17 December 2009 and where
the governing law of the employment contract has not
been chosen, under the so called Rome I Regulation the
particular circumstances will determine the governing law.
Consideration is given to where the work is habitually
carried out, the place of business and/or the closeness of
connection with a particular country. This includes
consideration of the place from which the worker carries
out tasks and receives instructions, where the employer
and/or worker are based, the location of any tools or
equipment, the place to where the worker returns after
completing the tasks, how the worker is paid, how the
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worker is managed and the locations from which
disciplinary decisions emanate.
Regardless of the governing law of the contract, there will
be certain “mandatory rules” of the country where the
worker works that automatically apply. These typically
include statutory employment rights, such as protection
against termination of employment and discrimination. For
example, in the Netherlands, even where the contract
states that the employment may be terminated by the
employer giving written notice, it is mandatory for the
employer to seek the court’s approval in order for the
termination to be effective. Further, where workers are
temporarily assigned to work in another jurisdiction,
legislation may guarantee those workers a certain level of
rights in that jurisdiction subject to certain requirements,
for example in Europe under the Posted Workers Directive.
However, the complex analysis often does not stop there.
Where the laws of a country other than where the worker is
based are sought to be relied on, a further consideration
may then be the territorial scope of the applicable
legislation. For example, in Great Britain, the unfair
dismissal legislation is silent on its territorial application,
with case law determining the tests to be applied, including
examining the connection with Great Britain in the
employment relationship.
Finally, it is also important to bear in mind that the fact that
a country’s law is the governing law of a contract does not
mean that claims under that contract can be automatically
brought in that country’s courts. Whether a national court
has jurisdiction to hear a claim with an international angle
will be determined by applicable local legislation (or EU
legislation, where applicable).
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Taxation and social security issues
Where workers are working outside their usual country of
work, there are likely to be complex cross-border tax and
social security issues to consider. These will be governed
by domestic tax laws in the relevant countries and double
tax treaties that provide which country has taxing rights.
Interpreting double tax treaties (and more importantly, a
particular jurisdiction’s approach to interpreting that
double tax treaty) is often complicated and can vary
between jurisdictions. The key issues that workers/
employers will need to consider are (i) workers’ individual
residence; (ii) which country will have taxing rights in
relation to employment income; and (iii) whether workers/
employers will need to make social security contributions
in the jurisdictions from where the worker works.
Individual residence is an important issue for workers, since
typically a worker pays tax in the jurisdiction of residence.
While consideration of the various residence tests in
different jurisdictions is outside the scope of this briefing, it
is important to note that one of the key aspects that many
jurisdictions consider is a threshold number of days spent
in that jurisdiction. Further, some countries may have
special domestic rules for taxing employment income,
which may result in certain other administrative obligations
being imposed on employers.

There may also be special tax rules that apply to workers
performing certain types of roles. For example, different
considerations may apply to directors. Further, certain
countries have agreements between them relating to tax.
This is especially relevant in continental Europe, where
workers often live in one country but travel to another
country to work (for example Germany/Luxembourg,
France/Luxembourg, Belgium/Luxembourg, Germany/the
Netherlands, Germany/Austria). These rules are complex,
but in summary they allocate taxing rights to the country
where workers exercise their employment and not where
they live, and provide special exemptions.
There are also a number of additional considerations and
pitfalls to watch out for where workers are working across
jurisdictions. For example, whether and where social
security contributions are required to be made and the risk
of remote workers creating a permanent establishment in
another jurisdiction, with consequent tax implications.
Further, many countries, for example India, use a tax
residence-type test for certain company law/regulatory
matters. Therefore, care should be taken to ensure that
these are not breached and that the arrangements are
routinely monitored.

Individual residence is a question of domestic law, with the
relevant double tax treaty providing a tie-breaker only if
both jurisdictions claim that an individual is resident in that
jurisdiction. However, many jurisdictions have provided
some guidance/concessions in relation to their domestic
tests in the context of the COVID-19 pandemic. For
example, the UK and Ireland have both provided guidance
on how to interpret exceptional circumstances. Individual
residence however continues to depend on the individual
facts and revenue authority approach. For example, the
reason for the worker being in a country during the
pandemic is likely to be relevant, with potential distinctions
in concessions between workers voluntarily staying in a
country during the pandemic as opposed to being
prevented from leaving a country due to travel
restrictions or quarantine.
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Immigration
Up until now, immigration concerns have focused on
crisis management; as global workforces now start to
mobilize other issues come to the fore. From an
immigration perspective, concessions were put in place
in some jurisdictions during the lockdown period but a
number of questions remain unanswered. For example,
if an individual’s job description has essentially changed
during the lockdown period or if they suffered a
reduction in salary or working hours, this may have an
impact on their immigration status in many jurisdictions.
Is there a risk that there may be visa/ work permit
cancellations in another jurisdiction?
Another concern is the period of time an individual is
outside the country in which they habitually work since
days count for immigration purposes, particularly if that
individual intends to apply for permanent residency or
citizenship.
If a worker is a national of the country in which they
wish to work, immigration issues will often not arise.
However, where immigration issues do arise, either for
the worker or their family, it will be important to take
early immigration advice and factor the timescale for
this into the plan. Careful and agile planning will be
necessary as the implications for illegal working can be
serious for both the worker and employer, including
criminal liability in some cases.
Further, in some jurisdictions, the structure of the
arrangement will impact on immigration considerations,
so this will also need to be determined at an early stage.
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For example, those jurisdictions, such as the UAE, which
require the employing entity to be locally-registered in
order to obtain visas.

Other considerations
Aside from employment, tax and immigration issues,
there are often wider legal and practical considerations
such as health, safety and welfare duties. In many
jurisdictions, the employer will be under an obligation to
provide a safe place of work, extending to where the
worker is working remotely. The practicalities of
arranging a risk assessment should therefore be
considered. Additionally, local laws on employer’s
liability (or similar) insurance should be planned for.
Benefit schemes that require continued employment in
the original jurisdiction should be scrutinised, including
pension benefits and whether the structure of the
scheme allows a worker to work outside the jurisdiction.
In addition, employers should consider whether there
are any applicable trade union agreements that impact
the structure of the intended arrangement.
A query that often arises is whether the employer will be
responsible for remote workers’ expenses, such as utility
bills. Many employers provide financial support for any
increased costs of remote working, however whether
there is a legal obligation to do so will vary by
jurisdiction. For example, in Taiwan, expenses such as
phone and internet costs must be reimbursed by the
employer where the worker is working remotely. In
Belgium a specified a lump sum payment should be
paid or an indemnity will be applicable.

Summary
Whilst, depending on the nature
of the role, it may in many cases
be operationally possible for a
worker to work remotely in
another country, there are wider
challenges to consider. In
particular, the unique interplay
between employment law, tax
and social security requirements,
regulatory requirements,
immigration law and pension
implications. Such issues can
often cause some complex legal
and practical considerations.
There is no getting away from the
fact that working across
jurisdictions can be a thorny
topic from a legal perspective,
with potential multifaceted risks
for the unwary. Whilst key
cross-territorial principles and
considerations are often mirrored
across jurisdictions, structuring
and documenting the
arrangement correctly will
require a detailed assessment of
the individual circumstances.
From a practical perspective,
employers should take the
opportunity to ensure that their
policies are fit for purpose, both
in the context of unexpected
emergencies such as the
pandemic and for when global
borders start to reopen.

Practical considerations checklist
regulatory requirements – the laws in certain jurisdictions place
restrictions and, in some cases, prohibit particular models of
engaging staff. Check any regulatory requirements in the
jurisdiction that may impact the proposed arrangement
application of local employment and regulatory laws – local
employment laws may apply and override any intended laws
governing the relationship. Ensure that an analysis is undertaken
of the individual circumstances to establish whether the
employment and regulatory laws of the overseas country will
apply and, if so, ensure that associated obligations are
understood. An employer cannot require an employee to waive
their employment rights but they can be clear as to where they
require them to work. Ensure employees inform you when they
are working in another jurisdiction and require them to obtain
consent
tax and social security considerations - cross-border tax and
social security obligations are likely to arise. Ensure that these are
understood and any pitfalls avoided. For example, could there be
additional or double taxation? What evidence should employers
and workers maintain to ensure they receive any/all exemptions
that apply to them? Do the positions change across jurisdictions?
Are there any concessions in place by revenue authorities?
immigration, visa and permit requirements –any immigration, visa
and permit requirements and obligations will depend on the local
legislation of each country and the nationality of the worker in
question. Ensure that any immigration requirements are factored
into the timescale for implementing the arrangement
structuring the arrangement – there are likely to be a number of
options for structuring the arrangement, depending on the
individual circumstances. Ensure that all options are understood,
including any associated risks and documentation required to
formalise the arrangement
know where your employees are – with many employees now
working from home in jurisdictions other than those to which
they were posted, it is vital that employers keep tabs on where
their employees are and how long they have been there
ensure policies are up to date and fit for purpose – this will
include communicating any changes to policy to employees
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Legal considerations
for remote working
and other new working
arrangements
The global response to the
COVID-19 pandemic has
transformed from crisis
management to a more
nuanced potentially longer term
restructure of working
arrangements and a
consideration of new ways of
working. However, it seems that
this is not the same across the
world, with employers in some
countries more ready than
others to embrace remote
working or a hybrid between
remote and workplace working.
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Where changes to working arrangements have been
made, formalizing those working arrangements was
often overlooked in the rush to secure jobs and keep
businesses going in the early days of the pandemic.
Where it was considered, it was often deemed
unnecessary to formalize arrangements in light of the
expected temporary nature of the changes. As
restructuring of working models look increasingly
likely to become more long-term, employers are now
taking steps to formalize these arrangements. Further,
employers are considering whether changes should
be made to future-proof contractual arrangements
and policies, for example where existing documents
have proved not to be fit for purpose in the new
working environment.
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 ontractual variation –
C
general considerations
For multi-national employers, restructuring working
arrangements can be a formidable task, requiring
consideration of a number of separate elements and the
application of the interplay of those elements to individual
circumstances.
Unless there is appropriate flexibility built into existing
contracts of employment, working arrangement changes
are likely to require variations to the existing contractual
position, which will usually require consultation and
consent. This often requires detailed planning and time,
particularly where workers are spread across multiple
jurisdictions. Whilst most workers quickly accepted
working remotely without dissent during the early days
and peak of the crisis, as life begins to return to ‘normal’
these matters need to be regularized. Further, employers
should reserve the right to change the terms should new
working arrangements prove unsuccessful in the
medium term.
For many employers, the pandemic highlighted
deficiencies or inflexibilities within their contractual
documentation with workers. This meant that many
employers were restricted in the measures that they could
take or increased the legal risk in taking such measures.
For this reason, many employers are now considering their
existing contractual arrangements and making changes to
provide for greater flexibility in the future, for example in
respect of such matters as workplace location, role, travel,
absence and the contractual ability to lay-off employees.

Effecting change

It should be remembered that local employment laws may
apply and override any intended laws governing the
relationship, which will impact on any changes to the
intended contractual position. Where changes are to be
made, an analysis should be undertaken of the individual
circumstances in order to establish the employment and
regulatory laws that will apply. Often, it will be more
beneficial to ensure that the stated contractual position
is aligned with applicable local employment laws, to
ensure clarity.

The formalities of effecting a contractual change should
also be considered. In many cases, it will be necessary to
obtain the consent of workers and/or work with works
councils, unions or employee representative bodies to
ensure the change is effective and/or avoid financial
penalty. In some jurisdictions, it will be necessary to
reissue the employment contract, in others, a side letter or
annex to the existing contract will suffice. What if the
employee refuses to accept the change? Can the
employer terminate and re-employ on altered terms?
Again, the answer to these questions will vary across
jurisdictions, presenting a challenge to a harmonized
global approach. There will likewise be very different
penalties for breach of contractual terms across different
countries.

Further, formalizing or making changes or flexibilities to
working arrangements is likely to require wider
consideration than just the arrangement itself. For
example, remote working will have implications for health
and safety, data privacy, disciplinary and grievance
arrangements, as well as potentially impacting pay and
hours. This may therefore necessitate wider changes to
policies and processes. Of course, the complexity of
different laws and practices in different jurisdictions
governing these matters will often make harmonization of
approach across a global workforce challenging.

Further, there may be requirements for the amendment
document to be in the local language and/or prescribed
methods of execution. An electronically-signed variation
document will not be legally effective in some
jurisdictions, meaning the document will instead need to
be in paper hard copy with a wet ink signature. This can
cause difficulties where employees remain absent from
the workplace or postal services are disrupted. If
documents cannot be signed electronically, arranging
signing will therefore need to be factored into the
timescale and process.
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As restructuring of working
models look increasingly
likely to become more longterm, employers are now
taking steps to formalize
these arrangements.

 emote working –
R
formalizing arrangements
In some jurisdictions, there will be specific legal
requirements for the formalization of a remote working
arrangement. For example, in the Philippines, a new law
enacted last year gives employers the option to offer a
telecommuting program enabling workers to work
remotely from outside the workplace, subject to mutually
agreed terms and conditions. Those terms must allow the
worker the same treatment as comparable workers
working at the work premises, along with other provisions
including contact with colleagues and certain data privacy
measures. In other jurisdictions, the formalities are more
limited. In India, for example, there are no formalization
requirements and the remote working arrangement can
simply be notified to the worker by email, with no
requirement to consult, obtain written consent or issue any
new contract/addendum.
As remote working or a hybrid arrangement becomes the
norm in some jurisdictions, further government regulation
is likely to be required to regulate these arrangements,
including in relation to contractual terms and the
protection of health and safety. Many jurisdictions are
starting to consider this for the first time, others are
considering adjustments to existing legislation. For
example in Russia, where a number of major changes are
proposed to the existing rules on remote working, with the
introduction of new concepts of “temporary remote
working” and “combined remote working” and associated
contractual protection.
Where remote working (or a hybrid) is considered,
employers should consider whether to introduce the
arrangement on a trial basis to determine whether, outside
the extreme circumstances of a pandemic, wholescale
remote working proves to be successful. Further, whether
to include flexibility in the arrangement, for example to
provide a right for the employer to require the worker to
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return to the workplace for specific events, in specific
circumstances or after a specific time. In addition, any rules
connected to the remote working arrangement, such as
the location of the home office, recording of working time,
absence, communication and conduct. How do employers
manage conduct and culture, for example, when they do
not have visibility of staff? Whilst agility will be a key
concern for employers, in the longer term a dispersed
workforce will require close and careful management.
Cultural communications and engagement with staff must
be embedded into any new working arrangements.
Additional concerns include confidentiality of information
and data protection. Laws will vary, but the central
principles of protection of information and data are core
and universal. With a dispersed workforce, mass reliance
on remote connectivity and a proliferation of personal
devices is likely to mean that the employer’s control
systems are stretched to the limits. It is essential that
policies and procedures are adapted for a remote
workforce and regularly tested to ensure they are
sufficiently robust. Monitoring and surveillance systems
should be adapted to local laws, but strong enough to
detect where the employer’s confidentiality of information
has been compromised.

 ealth and safety considerations
H
for remote working
It is important not to lose sight of employee welfare and
engagement. Different health and safety rules apply
depending on the location of the worker, such rules often
applying as mandatory local rules, irrespective of what is
stated in any contractual document. The specific rules in
each location will therefore need to be understood and
applied. However the employer will generally be under an
obligation to provide a safe place of work, often extending
to where the worker is working remotely. Moving from the
crisis scenario to a more formalized arrangement will entail
much more thought and planning, not least to minimize
the risk of litigation further down the road.
In many jurisdictions, employers must undertake a risk
assessment in relation to working arrangements and take
measures to address any identified risk. There are obvious
practical difficulties in carrying out risk assessments in
respect of workers based in a home office in another
country, which is often surmounted by requiring
employees to undertake a self-assessment of the remote
working environment. In some countries, such as Spain, a
health and safety evaluation for remote working is
mandatory. Additional steps are also often legally required
or taken voluntarily, including notifying employees of (and
requiring compliance with) regulations, guidance and
policies concerning health and safety.
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Employers should review health and safety policies to
ensure that they remain fit for purpose in view of new
working arrangements, including remote working, and
track regulatory guidance where it is anticipated there will
be a move to ensure more stringent and robust policies for
home workers are introduced (currently the Health and
Safety Executive which governs safety in England and
Wales does not place such duties on employers for
‘temporary’ home workers).

the employee’s private room as an archive, was required to
pay the employee a monthly rent reimbursement.

 n entitlement to expenses when
A
working remotely?

We have produced this at-a-glance comparison document
outlining practical considerations.

When calculating the cost and savings benefits of remote
working, employers should factor in the payment of
incidental expenses (such as utility costs); indeed even rent
compensation has been queried as part of defining what
should constitute expenses of regular working from home
in some countries. In many jurisdictions, employers will not
be legally responsible for incidental expenses, but may
nonetheless fund these in order to maintain goodwill. In
others, payment of certain expenses or a specified lump
sum will be a legal requirement.
For example, under Swiss law, reimbursement of all
expenses necessarily incurred in the performance of the
work is mandatory where remote working is required. A
case in the Swiss Federal Supreme Court last year illustrates
how far this can extend for remote workers. In that case,
the employer did not provide the employee with a suitable
workplace and had required the worker to work from
home. The employee claimed, among other things,
compensation for the use of the employee’s private room
when working for the employer. The court determined that
the employer ,who had saved on office rent as a result of
requiring an employee to work from home and had used

To ensure certainty on the issue of expenses, employers
should take steps to understand the mandatory legal
position and be clear on the position in contractual
documentation to avoid ambiguity and dispute.

Practical considerations

Summary
While economic uncertainty challenges continue and
reorganizations take place, reviewing policies and
contractual arrangements with workers risks falling down
the list of priorities. However, those employers taking the
time now to analyze existing arrangements with workers
and utilize lessons learned from the pandemic are likely
to better placed in the long-term, ensuring arrangements
that are fit for purpose on an enduring basis and thereby
reducing costs and risk.
Employers should therefore confront the task of
formalizing new arrangements and future-proofing
existing ones, whether as part of ongoing reorganization
exercises or as separate programs. For multinational
employers, this will often require consideration and
planning to ensure that local requirements are
understood, legal (including employment law, regulatory,
tax and immigration) issues are considered and practical
issues addressed. In addition to the terms of the
arrangement itself, wider policy and process
considerations and the required formalities of effecting
the change should not be forgotten.
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Information and
consultation
obligations
Getting consultation right is at the heart of a
successful global workforce reorganization
process, however there is often a tension between
the need to make changes quickly and the need to
ensure that information and consultation
obligations are met in order that risks can be
managed and changes can be effectively realized.
In many countries, particularly in Europe, a wide range of global workforce
reorganization exercises will trigger information and consultation obligations. In this
section, we refer to reorganizations in the broadest sense, encapsulating not only
headcount reductions, but also reorganizations that impact how work is organized,
undertaken, where and by whom. For example, moving work to different locations
within an organization, outsourcing or insourcing functions, or introducing new
technologies.
Failing to recognize and action information and consultation obligations, including
those related to workforce changes that do not result in an immediate headcount
reduction, is a common pitfall for global employers, and can create an unexpected
and often significant negative impact on the risk profile, timing and cost of
reorganization exercises.
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 ifferent jurisdiction, different worker
D
engagement landscape?
In many countries, workforce engagement arrangements provide a conduit for
the workforce to gain early knowledge of, and in certain circumstances be
involved in, company decisions. Such engagement may be with trade unions,
works councils (national or European), other employee representatives, the
workers themselves or a combination. Further, these may be prescribed by law
or organized on a voluntary basis.
The existence of and interaction between different employee representative
bodies within an organization can add an additional layer of complexity to any
global workforce reorganization exercise. In many cases, there may be different
bodies representing different elements of the workforce by role or location, or a
tiered approach. For example, in Germany, where works councils may operate
at establishment, entity or group level. Early determination of the existence and
remit of any employee representative body or bodies, or the requirement to
establish one, should therefore be one of the primary steps in any process.
The type of employee representative body will often vary by jurisdiction. Works
councils tend to be a European concept, often being legally-required with
jurisdictional requirements in terms of composition, remit, election procedure,
roles and powers. However, outside of Europe, works council-type
arrangements and requirements also exist in various other guises. For example,
in South Africa where workplace forums provide a channel for workforce
engagement on issues such as restructures and the introduction of new
technologies.
In some jurisdictions such as Singapore, Italy, Russia and the US, trade unions
tend to lead the worker representation landscape. In other jurisdictions, a
combination of trade unions and works councils/employee representative
bodies, or even several different works councils or unions within a single
organization, are more usual. For example in the UK, where many larger
companies have established employee forums to consult with employees on a
variety of topics, those forums often working in parallel to trade unions.
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Understanding at an early stage
whether there is a requirement
for agreement following
consultation will often be
pivotal in determining the
project strategy.
Employee representative body triggers
Where employee representative bodies are a requirement,
there will often be prescribed triggers for establishing such
arrangement and/or providing information and consulting.
With the exception of the requirement for the
establishment of European Works Councils, where a
European Directive ensures that an employee request and
threshold trigger applies uniformly across the member
states of the EEA, there is little global consistency in
triggers for establishing employee representative bodies.
In some jurisdictions, the trigger will be the number of
employees within the company. For example, in France
where companies with at least 11 employees must establish
a social and economic committee (CSE - Comité social et
économique) and in the Netherlands where an employer
with 50 or more employees is required to set up a works
council. In other jurisdictions, the trigger may be the
request or election by employees.
Ad hoc events within a company can also trigger the
requirement to establish an employee representative body,
where one is not already in existence, and information and
consultation obligations. The sale of a business, the
outsourcing of part of a business function or a proposal to
terminate the employment of a certain number of
employees are common examples. For example, in the UK,
the proposed dismissal of 20 or more employees at one
establishment within a 90 day period will trigger an
obligation to elect (in the absence of an existing elected
employee representative body or recognized trade union
representing the affected employees) and consult with
employee representatives.
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However, other less obvious potential triggers should not
be overlooked. Hiring decisions, promotion or assignment,
economic proposals, major investment on behalf of the
business, decisions impacting health and safety, changes to
terms such as roles and location and certain internal social
decisions such as an arrangement on working hours or
holidays, are just some of the examples that exist globally.

An obligation to reach agreement?
Understanding at an early stage whether there is a
requirement for agreement following consultation will
often be pivotal in determining the project strategy.
In some jurisdictions, as long as it can be demonstrated
that the consultation was entered into genuinely, with a
view to reaching agreement, the obligation to consult will
be met.
In other jurisdictions, the requirement can be more
stringent, with legislation regulating agreement on certain
matters and in certain circumstances. For example, in
Germany, the works council’s participation falls into three
categories, namely the right to be informed, the right to be
consulted and the right of co-determination. Codetermination rights require, in some cases, the employer
to reach an agreement with the works council. If no
agreement can be reached, the conciliation board or in
some cases an employment tribunal will look at the issues
and decide the matter.

Timing and formalities
Time lines and formalities for consultation in different
countries will vary and must be understood and built into
the planning stage. In many countries, including in the US,
there will be no consultation requirement, although any
notice requirements, including, for example, requirements
under the US WARN Act and comparable US state
legislation, will impact how quickly the process can be
completed.
In those jurisdictions where collective consultation timing
is prescribed, the information and consultation stage can
range from a few weeks to a number of months. Where the
timing is not prescribed, the timing will be less certain,
however can be similarly lengthy.
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Usually, consultation must be carried out before a decision
is taken. Formal notifications may require original “wet
signatures” and specific signatories or powers of attorney.
It may also be necessary to notify the authorities in
advance of proposed workforce changes, which can also
impact the timing if not properly planned in advance.

requirement to start consultation when the course of
action is still a proposal, ensuring that meaningful
consultation can take place. This can significantly extend
the process at a time when a decision needs to be made
quickly, tempting organizations to cut corners in the
process and thereby increase legal risk.

In some jurisdictions, such as France and Spain, very
detailed and lengthy documents – an economic note to
the Social and Economic Committee in France and a
technical report to the authorities and employee
representatives in Spain – are a requirement of the process.
Time for the preparation of such documents should
therefore be built into the planning process.

As part of the planning process, a decision must be made
on whether to start consultation in all countries
simultaneously, even if they are then likely to conclude at
different times, or consult at different times in different
countries. Often, the difficulty with the latter option is
creating uncertainty in local organizations where
consultation has not yet started. Further, being able to
demonstrate that a proposal being at a stage to start
consultation in one jurisdiction doesn’t mean that
consultation should be started in another jurisdiction in
order to start in good time. Conversely, if consultation
starts at the same time but can be concluded in some
jurisdictions earlier than in others, being able to
demonstrate that a decision reached at the conclusion of
consultation in one jurisdiction does not impact the
genuineness of consultation in another.

Global at-a-glance comparison
Our at-a-glance document highlights some of the
information and consultation obligations in different
jurisdictions.

Consultation – pitfalls and the risks of
getting it wrong
Careful planning will be key to avoiding pitfalls in any global
workforce reorganization exercise. Particularly in Europe,
but also in many other jurisdictions globally, any measures
that impact on workforce arrangements or terms of
engagement are likely to require some level of information
and consultation. The planning exercise should take
account of the cultural differences and legal requirements
between jurisdictions, the nuances associated with
different representative bodies across sites and the
interaction between such bodies across the organization.
In the current environment, plans should also be sensitive
to employees often working under different and
challenging conditions. Further the aim should be to
maintain an effective working relationship with employee
representative bodies, particularly where future change
exercises may be required.
Omitting to properly comply with information and
consultation obligations can have a significant impact on a
workforce reorganization exercise. Aside from the potential
process delay, penalty costs and employee relations
aspects, injunctive relief may be available in some
jurisdictions to stop the process altogether and/or there
may even be criminal sanctions. In some jurisdictions, a
failure to carry out proper and meaningful consultation
may render the entire procedure void.
One of the common challenges for global employers is the
timing of consultation. In many jurisdictions, there will be a
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Another challenge is documents and communications,
including maintaining confidentiality over sensitive
information and determining how much information
should be provided, whilst ensuring cross-border
consistency. Too little information and the consultation
may not stand up to challenge, but too much can cause
confusion, prolong the process and subject it to additional
scrutiny.
Additionally, verbal and written communications can be
questioned if they indicate that a decision has already been
made before the conclusion of the consultation exercise.
Announcements to employees and project planning
documents including reviews, designs, and investigations
regarding a new organization structure or other changes
that may have an employee impact, can all be open to
challenge and will require precise preparation.
Despite these challenges, careful early planning will often
mean that strategies can be identified to overcome hurdles
without increasing legal risk. For example, in those
jurisdictions where there are potentially long consultation
obligations, there may be options for moving the process
on by reaching an early agreement with employee
representative bodies, particularly where there are
resources available to finance a rapid conclusion of the
process. Further, careful drafting and control over process
communications can minimize the risk of challenge and
ensure that confidentiality is maintained.

Information and consultation –
practical checklist
Planning and getting the communication right is critical to
implementing an effective global workforce
reorganization. The strategy should include a wellconstructed communications plan, with associated
supporting materials to help managers steer through the
process.
The following key points should be considered:
understand the legal and practical issues in relation to
information and consultation requirements in each
jurisdiction, including applicable triggers
determine the existence of any works council or
recognized trade union at any affected site and the
terms of any collective bargaining agreements
devise a consolidated and coordinated global plan, to
include those information and consultation
requirements
ensure that sufficient time is incorporated into the
project plan for the preparation of necessary
consultation documents, as well as the consultation
exercise itself
follow a detailed project plan per country
agree consultation protocols, including ensuring data
privacy and business confidentiality is protected and
the security of platforms on which information is
disseminated
decide how much information should be provided
restrict communications/information/documentation
to those that need to know
ensure that no final decisions are made where
consultation is ongoing, and that documents and
communications reflect that
ensure that the consultation plan can be flexed where
necessary to take account of issues that may arise
as far as practicable, adopt a collaborative approach to
consultation
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Discrimination,
diversity and
inclusion
considerations
Workforce restructuring raises a number of significant legal issues,
whether that restructuring is altering working arrangements and terms,
merging businesses, moving to lower-cost jurisdictions, establishing
new centers of excellence or re-sizing the workforce through more
traditional downsizing projects.

However, often overlooked are possible discrimination pitfalls, which can be costly, with the potential to obliterate the very
savings intended to be realized by the workforce reorganization. Devoting the necessary time and attention to “doing it right” is
therefore a worthwhile investment. Looking beyond the reorganization exercise, such exercises can often also present a real
opportunity to meaningfully advance diversity and inclusion initiatives on a longer-term basis.
How can global employers ensure that their restructuring programs minimize the risk of discrimination? What associated action
can employers take to advance equality and inclusion for all employees?

Downsizing projects
In many jurisdictions, legislation can often restrict the freedom of design of global reduction in workforce exercises, resulting in
a non-uniform process globally. Different laws can shape the permissible course of action, either through principles that must
be adhered to or prescribed selection criteria and processes. In addition, the overlay of any discrimination laws can further
influence the process.
Many jurisdictions now have some discrimination laws, in the majority of cases protecting against discrimination based on
gender, pregnancy, age, ethnic origin and disability. Some jurisdictions also offer wider protections, for example including
protection against discrimination based on sexual orientation or identity, gender re-assignment, and/or national origin.
In addition to general discrimination laws, many jurisdictions offer further rights to protected classes of employees through
protection against dismissal and the existence of mandatory selection criteria and rules.
Germany is an example of this, where the criteria of age, length of service, family maintenance obligations and disability must
be applied to the exclusion of any others, when selecting which employees will be terminated. In the Netherlands, the socalled proportionality principle, which is a last in first out principle applied by age groups, is prescribed. In contrast, in the UK
the use of the criteria required in Germany or the Netherlands could be deemed to be discriminatory and
subject to legal challenge.
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See our at-a-glance table of some sample jurisdictions and protections below.

Is this
protected by
discrimination
law?*

Brazil

China

France

Germany

Hong Kong

India

Italy

Netherlands

Russia

Singapore

South Africa

Switzerland

UAE (excluding DIFC/ADGM)

UAE (DIFC/ADGM)

UK

USA

Sex

3

3

3

3

3

3

3

3

3

3

3

3

3

3

3

3

Pregnancy and
maternity

3

3

3

3

3

3

3

3

3

3

3

3

3

3

3

3

Martial status

3

3

3

7***

3

7

3

3

3

3

3

3

7

3

3

7

Gender
re-assignment

3

7

3

7***

7

3

7

7

7

7

3

3

7

7

3

3

Sexual orientation/identity

3

7

3

3

7

7

3

3

7

7

3

3

7

7

3

3

National origin

3

3

3

7***

3

7

3

3

3

3

3

3

3

3

3

3

Ethnic/racial
origin

3

3

3

3

3

3

3

3

3

3

3

3

3

3

3

3

Religion or belief

3

3

3

3

7

3

3

3

3

3

3

3

3

3

3

3

Disability

3

3

3

3

3

3

3

3

3

3

3

3

3

3

3

3

3

7****

3

3

7

7

3

3

3

3

3

3

3

3

3

3

Age

*Additional protections apply in some jurisdictions/localities
**In the UAE (but excluding the DIFC and ADGM free zones), there is no one law which deals with discrimination/anti-harassment and instead
limited protections can be found in the UAE’s various laws and/or the primary UAE Labour Law (as recently amended).
***Not expressively protected by the Germany Equal Treatment Act, but in individual cases there may be links to one of the other protected
discrimination criteria
****Although PRC national law does not include ‘age’ as a discrimination ground, it is protected by local regulations in certain localities’

Is it unlawful?

Brazil

China

France

Germany

Hong Kong

India

Italy

Netherlands

Russia

Singapore

South Africa

Switzerland

UAE (excluding DIFC/ADGM)

UAE (DIFC/ADGM)

UK

USA

Direct
discrimination*

3

3

3

3

3

3

3

3

3

3

3

3

3

3

3

3

Indirect discrimination/
disparate impact*

3

7

3

3

3

3

3

3

7

3

3

3

7

3

3

3

Positive discrimination/
affirmative action*

3

3

3

3

7

7

3

7

7

3

7

3

7

7

3

3

Inequality of pay

3

3

3

3

7

7

3

3

3

7

3

3

3

3

3

3

Harrassment/violation
of dignity*

3

3

3

3

3

3

3

3

3

3

3

3

3

3

3

3

Victimization

7

3

3

3

3

3

3

3

7

7

3

3

7

3

3

3

*Limited in some jurisdictions to certain protected classes of workers
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It is also important to consider whether any categories of
staff should be excluded from or treated differently for the
purpose of the selection exercise. Many jurisdictions have
such categories of employees with special protection,
including pregnant or breastfeeding employees,
employees on maternity or other family-related leave,
parents of young or disabled children, employee
representatives or similar. For example, in the Czech
Republic, a redundancy notice may not be served during
the protected period in relation to certain protected
categories of employees.
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Further, many jurisdictions offer additional protections for
certain groups of workers through minimum quotas and
affirmative action requirements. In China, for example,
companies must either ensure that the number of disabled
employees as a proportion of their total workforce meets
the minimum proportion prescribed by reference to local
regulations or make contributions to a disabled fund in
accordance with a prescribed formula. In South Africa,
larger employers are required to take affirmative action
measures to ensure that suitably qualified people from
designated groups have equal employment opportunities
and are equitably represented at all occupational levels in
the employer’s workforce.
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Disparate impact
Aside from direct discrimination, some jurisdictions, for
example the UK and the US, also have laws prohibiting any
indirect discriminatory impact on employees in particular
protected groups through actions taken by companies,
including in relation to reorganizing workforces and
alternative work arrangements.
In the US, disparate impact assessments, using nonlegislative guidelines that are relied on by the courts as a
source of technical information, are carried out to assess
whether a practice that is applied consistently to all groups
produces a statistical disparity against a particular group.
To be in a position to defend a claim of discrimination if the
assessment identifies a material disparate impact, the
employer must be able to demonstrate that the measure
creating that statistical disparity (for example, the
application of certain selection criteria) is job-related,
consistent with a business necessity and that there was no
reasonable alternative that would meet the same aim but
result in less adverse impact.
Employers implementing a reduction in workforce is an
obvious example for where particular groups of employees
could be disproportionately impacted by the selection
criteria applied or other elements of the process. For
example, selection criteria that include absence or length
of service, which could disparately impact disabled or
younger employees.
However, less obvious disproportionate impacts should
not be overlooked. Different working arrangements,
particularly those imposed on a mandatory basis, including
remote working, could result in negative disparate impact
on different groups of workers if appropriate safeguards
are not put in place. For example, disadvantage through
inadequate physical working conditions, insufficient
learning opportunities for younger employees starting their
careers or impact on the mental health of working parents
in the juggle between remote working and caring for
children and the blurring of the lines between work and
home life.

Reorganization planning should therefore consider indirect
impacts and whether any disproportionally affected groups
are legally protected. Further, if any such disparity is
identified, consideration should be given to ways of
minimizing the disparity. A robust, documented business
justification for the measure will be key to minimizing the
risk profile of any legal claims.

Wider diversity and inclusion
considerations
As firms emerge from the significant impacts of the
pandemic, many organizations are recognizing that they
will need to be more resilient, responsive and agile to
protect the business from future disruption. Further,
acknowledging that with many studies concluding that
creating an adaptive and inclusive culture is key to growth
and creating sustainable competitive advantage, diversity
and inclusion should continue to form part of an
organization’s key strategies.
Multi-national employers are also coming under growing
pressure from clients and customers to demonstrate their
global diversity standards and from bodies such as the
International Labor Organization to demonstrate wider
standards than those contained in local discrimination
laws.
As a result, many organizations are taking steps to review
diversity and inclusion programs, to identify and address
any gaps and ensure that existing initiatives remain fit for
purpose. Where new working arrangements or structures
have been implemented, paying particular attention to
remuneration and benefits, processes to assess
contribution and performance, promotion criteria and
attrition, will be key. Further, testing the effectiveness of
processes through use of diversity and inclusion surveys
can be a useful step in parallel to monitoring progress and
encouraging new ideas and suggestions.
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Data gathering
There is often a tension, however, between being able to
assess any disparate impact in a restructuring exercise and
having quality data available to be able to adequately do
so. Organizations wishing to look beyond the
reorganization exercise and use the opportunity of the
reorganization to reset or refocus diversity and inclusion
initiatives often find it difficult to meaningfully do so
without data on their workforce demographics.
In some jurisdictions, obtaining and reporting certain
information is legally required. In the US, for example, all
private employers with over 100 employees have a legal
requirement to submit reports to the Equal Employment
Opportunity Commission regarding employees’ race,
ethnicity, gender, and job classification.
Beyond certain information to enable tax, social security
obligations and/or reporting obligations to be met, there
are few jurisdictions that impose any positive obligation on
employers to obtain data from their workforce to enable
diversity and inclusion to be monitored. In Brazil, for
example, companies are legally required to collect
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ethnicity and nationality data to comply with reporting and
workforce composition requirements. However collecting
the data for the different purpose of analyzing the diversity
and equal opportunities in the labor environment would
require separate freely given, express, unambiguous and
informed consent.
Further, employers are often restricted from lawfully
obtaining information from employees due to data privacy
requirements. When combined with low levels of voluntary
disclosure, this can often result in a major barrier to
designing and meaningfully advancing diversity and
inclusion initiatives.
Despite these limitations, in many jurisdictions, if a careful
process is used, there are often permissible ways of
lawfully collecting relevant data relating to workforce
diversity, although often with data privacy-directed
conditions, including anonymized data, safeguards to
protect the data and truly voluntary participation with
informed consent.

Summary
Possible discrimination pitfalls should not be overlooked in
any reorganization exercise. Whilst there will often be
different impacts on different groups of employees,
ensuring that impacts are properly analyzed and local laws
understood that may provide additional protection to such
groups will be key to the risk profile of the project. Failing
to do so could not only impact on the realization of any
intended costs savings, but could also see management
time being absorbed in disputes, employee relations
damage and impact on reputation at a time when
organizations are seeking to focus on rebuilding and
reinforcing.
Having in place the necessary data to properly assess
impact on different groups can be notoriously challenging.
Again, understanding local requirements and limitations
will be key. Where consent is required to the collection of
data, employers should be clear and transparent about
why they need to collect the data and how it will be used
and protected. Looking beyond the reorganization
exercise, having quality data available will be vital to
designing effective diversity and inclusion strategies.
Numerous studies have demonstrated positive links
between diverse workforces and maximizing profitability,
performance, innovation and productivity. Further, that
access to the widest pool of skills and talent helps to
achieve competitive advantage. As businesses take steps
to tackle the economic impact of the pandemic and look
to reorganize workforces, failing to evaluate what
foundational changes may be necessary to address any
workplace inequities and barriers to inclusion could
therefore have wider long-term implications.
Diversity and inclusion strategy should therefore continue
to be a priority as businesses navigate through the effects
of the pandemic. Whilst the sands continue to shift in
terms of the pandemic itself and the many negative
impacts, diversity and inclusion is a key area where positive
impact can be realized.
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Additional
resources
Global workforce
reorganization
planning tool
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Drawing on the significant
experience of our teams
across the world, we have
produced a planning tool
that offers a practical
checklist of considerations
for global employers
planning a global workforce
reorganization exercise,
together with a comparative
guide across 26 jurisdictions
of some of the key legal
aspects of downsizing,
including consultation
triggers and timescales.

Global workforce reorganization
planning tool
Drawing on the significant experience of our teams across
the world, we have produced a planning tool that offers a
practical checklist of considerations for global employers
planning a global workforce reorganization exercise,
together with a comparative guide across 26 jurisdictions
of some of the key legal aspects of downsizing, including
consultation triggers and timescales.

Reshaping workforces for multinational
employers - insight from the Netherlands
This 13 minute podcast gives local insight into the current
situation in the Netherlands, discusses the legal and
practical employment implications in relation to downsizing projects and wider business reorganizations and
gives some practical tips for global employers considering
reorganizations that include the Netherlands.

Reshaping workforces for multinational
employers - insight from France
In our latest podcast, a Principal Associate from our Paris
office offers insight from France and discusses the legal
and practical employment implications in relation to
down-sizing projects and wider business reorganizations.
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