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Austria

Belgium

Denmark

The essential provisions of the employer’s duty of care are set out in the Employee Protection Act
(ArbeitnehmerInnenschutzgesetz, “ASchG”). It primarily deals with measures to prevent damage to the health of employees.
This includes the establishment of occupational health centres, the identification and elimination of hazards in the
workplace and the appointment of safety representatives.
Section 2 ASchG sets out an employer’s duty to ensure, so far as is reasonably practicable, the health, safety and welfare at
work of all employees. This includes managing workplace stress.
Section 4 ASchG sets out the duty of employers to risk assess for stress and act upon their findings. When identifying and
assessing hazards, appropriate experts shall be consulted where necessary but, in particular, “industrial and organizational
psychologists“ should be consulted.

Finland

France

Germany

Hungary

Ireland

Italy

If the evaluation shows that psychological risks exist, employers are obliged to employ occupational psychologists at least
to the extent of 25% of the annual prevention period of the preventive specialists.
There is also an implied duty to take reasonable care of the health and safety of employees, which includes providing and
monitoring, so far as is reasonably practicable, a working environment which is reasonably suitable for the performance by
the employees of their contractual duties.

Enforcement

Netherlands

Russia

Criminal law:

An employer may be held liable under criminal law (strafrechtliche haftung) if an employee is injured due to the employer’s
non-compliance with health and safety provisions.

Civil law:

In most cases, the Federal Chamber of Employees (Arbeiterkammer) will provide free counsel to employees. There are a
number of enforcement mechanisms available to it, ranging from sending letters of advice, to providing advice and
representation in court proceedings.
If the implied duties are breached, employees may choose to resign and pursue claims of constructive unfair dismissal (and
discrimination claims if the breach amounts to discrimination on the grounds of a protected characteristic).

Spain

Employees who can demonstrate that the stress was caused by the employer may also seek to pursue personal injury
claims.

Sweden

UK

Switzerland

Ukraine

Cases or
relevant news
headlines:

None.

Employment
law
requirements:

The standard working hours in Austria are up to eight hours per day and up to 40 hours per week, although collective
agreements often provide for lower normal working hours, typically 38.5 hours a week.
However, the normal weekly working time may be extended up to 12 hours per day and 60 hours per week, if the collective
agreement authorizes an extension.
Apart from the new 12 hours per day and 60 hours per week limit, the only relevant working time limit stems from the EU
Working Time Directive (2003/88/EC). This provides a restriction of the weekly working time to 48 hours (on average) within
a 17-week calculation period.

US

Other key
points:

When implementing the risk assessment for stress, all activities and jobs have to be considered. However, not all employees
need to be interviewed or observed. In order to improve mental health working conditions, a measurement method should
always be used which is suitable for the circumstances of the company and which provides results from which suitable
control measures can be identified.
Depending on the size of the company and the type of activities and working environment, a combination of different
measurement methods can also be used.
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The Act of 4 August 1996 on the wellbeing of workers is the basic law in the field of health and safety at work (the “Act”). The
Act explicitly refers to psychosocial aspects as one of the seven domains of wellbeing at work. The employer must
incorporate the prevention of psychosocial risks at work in its prevention policy.
The Act is implemented by royal decree which sets out employer obligations. The Royal Decree adopted on 10 April 2014
introduced a definition of psychosocial risks at work (i.e. a notion accommodating the concepts of stress, violence,
burn-out, moral and sexual harassment at work).

The Danish Working Environment Authority has published guidance on work-related stress and how to survey the mental
working environment. The publications outline some factors that may increase the risk for developing stress.
In general, the provisions regarding a mental working environment are broad. Several unions have criticized the lack of
legislation and demanded more detailed regulation on stress in Denmark.

Enforcement
Infringements to the Act and its implementing decisions (such as the Royal Decree) are investigated and punished pursuant
to the rules established in the Belgian Criminal Social Code (the “Code”).
Accordingly, the Belgian Social Inspection Department is entitled to enforce sanctions ranked from one to three in order of
the seriousness of the facts (i.e. from €80.00 to €4,000.00). In some cases, a sanction of rank four can be enforced which
may imply an imprisonment between six months and three years.

Civil law:

Workers who can demonstrate that stress has been caused by the employer may also decide to pursue a personal injury
claim.

Enforcement
Criminal law:

Employers can be prosecuted for a criminal offense for serious violations of the mental working environment (see further
detail below).

Civil law:

The Danish Working Environment Authority has a number of enforcement mechanisms which are:
–
–

Finally, the workers can always file a claim to the court in order to request the employer to remedy the situation infringing
the Act and its implementing decisions (such as the Royal Decree).

Cases or
relevant news
headlines:

In the majority of case law where an employee claims compensation, the main hurdle is to prove that his/her damage is due
to the non-performance of a risk assessment by the employer.

Employment
law
requirements:

The Act of 3 July 1978 regarding employment contracts sets out an employer’s duty to ensure the health, safety and welfare
at work of all employees.
Requirements derived from employment law directly overlap with requirements established by specific legislation on
wellbeing at work.
The requirements of the European Working Time Directive are implemented by the Labor Act of 16 March 1971. Under this
Act, working time is a maximum of 8 hours per day and 40 hours per week (however, within a reference period of one-year
working time cannot exceed 38 hours per week). The normal limits can be exceeded in some cases and only if specific
conditions are met (e.g. shift work).

supervising the mental working environment; or
issuing an enforcement notice concerning an unhealthy mental working environment.

The Danish Working Environment Authority’s competency is limited to matters that are directly or indirectly caused by the
individual’s working conditions.

In the event the employee is able to prove the employer’s fault, the employee will be entitled to claim compensation for
damages resulting from stress at work (or harassment which requires aggravating circumstances).

Other key
points:

excessively high or low demands, excessively heavy workload or too much time pressure;
excessively high emotional demands; and/or
no collegial or managerial feedback.

An additional Ministerial Order on the performance of work sets out an employer’s duty to ensure that the pace of work
does not entail short-term or long-term health issues.

The CBA states: “In application of the Act on wellbeing and its implementing decrees, the employer is obliged to pursue a
policy designed to collectively prevent and/or ease stress caused by work”.

Criminal law:

T: +45 3525 2535
ama@lundgrens.dk

The Danish Working Environment Act (the “Act”) sets out an employer’s duty to ensure that the employees have a safe and
healthy working environment. The Act gives equal status to physical and mental working environments. The mental working
environment includes work-related stress. The employer has a duty to ensure that employees are not exposed to workrelated stress due to:
–
–
–

It should also be stressed that, on 30 March 1999, in line with the Act, Collective Labor Agreement no. 72 (the “CBA”) was
concluded which relates to policies on preventing work-related stress.

Anne Marie Abrahamson
Partner

If an employee becomes ill due to work-related stress and the employee is dismissed, the employee may raise a claim of
unfair dismissal.
Employees who can demonstrate that the stress was caused by the employer may also seek to pursue occupational disease
claims. However, stress is not yet considered as a work-related injury, unless the stress has developed into depression or
anxiety.
Employees who can demonstrate that the stress was caused by the employer may also seek to pursue a personal injury
claim for compensation for pain and suffering.

Cases or
relevant news
headlines:

In a 2015 case, an employee raised a claim for unfair termination. The employee was terminated on his first day back to work
after a period of sickness absence of two months due to stress. The employee was awarded DKK 200,000 as the Western High
Court found that the employer had not tried to clarify the employee’s health issues. The employer should have asked for a
medical certificate describing the employee’s possibilities for resuming work to the full extent.
In a 2017 case, an employee raised a claim of compensation for pain and suffering due to stress-related sickness absence. The
employee had worked a significant number of hours in addition to her normal working hours. However, the Supreme Court
found that even though the employee had worked more than 48 hours per week on average, the employee had expressed that
she was willing to work overtime. Furthermore, the employee had not told the employer that her workload was too much. The
Supreme Court gave judgment in favour of the employer.

The primary duty for the employer is to carry-out a risk assessment (together with the internal/external health and safety
provider), to set up a plan to ensure health, safety and welfare at work and implement this plan.

Employment
law
requirements:

An employee is entitled to a rest period of at least 11 consecutive hours within each period of 24 hours and to at least
one-day off per seven-day period, preferably on Sundays.
Non-compliance by the employer is punishable by a fine or imprisonment of up to one year.
Under the Working Time Act, an employee’s working time must not exceed 48 hours per week, including overtime work, as
an average over a period of four months. If an employee works at night, the normal working day must not exceed an
average of eight hours per day during a period of four months.
While the EU Working Time Directive (2003/88/EC) provides the possibility to opt out of the limitation on average working
hours, this has not been implemented into Danish law, i.e. it is not possible to opt out of any obligations in Danish legislation.
As with Austria, the Directive provides a restriction of the weekly working time to 48 hours (on average) within a 17-week
calculation period.
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The main act regulating the matter is the Occupational Safety and Health Act (738/2002, the “OSHA”). There is a general
duty to exercise care with respect to employees’ health and safety. Employers shall consider the circumstances related to
the work, working conditions and other aspects of the working environment as well as the employees’ personal capacities.
The concept of working conditions and working environment also encompasses mental and social factors i.e. the so-called
psychosocial workload factors. They relate to the nature of work and work arrangements, as well as, the social dynamics of
the work community that can have a harmful impact on employees’ health. Work-related stress falls under this concept.
Employers must primarily strive to prevent harmful workloads causing stress rather than just managing their consequences.
Moreover, employers have to be proactive in eliminating or minimising the risk and harmful effect of work-related strain. In
this respect, employers must also continuously monitor the health of their employees and the safety of the work
community’s practices. The aim is to identify harmful workloads causing stress before they become an issue.
Employers have the following obligations:
– to analyze and assess risks caused by work including psychosocial workload factors and update the assessment
where necessary;
– to plan work in order to reduce harmful workload and stress causing hazards to employees’ health;
– to train managers to identify work-related strain at an early stage;
– to provide guidance for employees on preventing harmful work strain; and
– to intervene if an individual employee’s workload is jeopardizing his/her health.
Moreover, the employer has a duty to consult with their occupational health care provider if an employee remains unfit for
work for a long time. Employers must for example notify their occupational health care provider of all sickness absences
that continue for more than 30 days. Occupational health care professionals will then begin to look into ways to get the
employee in question back to work and to give them access to the support that they need, in cooperation with the
employee and the employer.
Employees can also, in some circumstances, themselves ask the occupational health care provider to carry out a workrelated strain assessment on them.

Occupational safety and health authorities (the “OSH authorities”) are responsible for the supervision and enforcement of
occupational health and safety legislation.

Case law considers, as a general principal, that employers have a duty to protect the health and safety of the workforce in
the workplace.

Enforcement
Criminal law:

Criminal sanctions could be incurred if stress results in personal injury.

Civil law:

If stress is reported by employees, the employer must, in line with the general obligation to protect the health and safety of
the employees, implement the appropriate measures without any delay.
The health and safety committee (or newly CSE representative body) has specific rights with respect to health and safety
matters at the workplace, of which stress is included.
If the implied duties are breached by the employer, employees may choose to resign and pursue claims of constructive
unfair dismissal (and discrimination claims if the breach amounts to discrimination on the grounds of a protected
characteristic).
Employees who can demonstrate that the stress was caused by the employer may also seek to pursue personal injury
claims.

Cases or
relevant news
headlines:

On 11 March 2015, the Supreme Court ruled that the employer was automatically liable for mental health damage caused by
stress suffered by an employee during the performance of the employment contract, even though these damages did not
result from the employer’s wrongdoing. However, the employer could be relieved from liability if it proved that he took all
necessary measures as soon as possible to put an end or to limit the employee’s harm.
Also, on 5 April 2019, with regard to employees exposed to asbestos, the Supreme Court ruled that the anxiety of having
caught a disease following this exposure (even if no disease actually occurred) was a harm that could give rise to
compensation. We are awaiting the court’s position on exposure to other infectious agents.

Ultimately, if there are probable grounds for suspecting that a punishable act has been committed, the OSH authority must
report the matter to the police for pre-trial investigation.

Employment
law
requirements:

Under French law, stress matters and, generally speaking, any health and safety rules/regulations, are fully integrated to
employment legislation (French Employment Code, CBAs).

Unless the OSH reports the matter to the police for a pre-trial investigation, the employee may himself/herself submit a
request for investigation to the police or, file a lawsuit directly at the court.

Other key
points:

The main challenges relating to stress at work are (i) the absence of a clear legal definition of such a notion and (ii) the
balance between professional issues and private life which may also create or increase a stressful situation but for which the
employer is not responsible and has no control. Various factors within the organisation may lead the employer to consider
that stress is impacting an individual (e.g. turnover of employees, high number of absent employees, regular conflicts, poor
internal communication, high number of occupational doctor visits etc).

The employer or employer representative may be accused of a work safety offense if it has intentionally or negligently
violated work safety regulations, caused a defect or fault that is contrary to work safety regulations, made possible the
continuation of a situation contrary to work safety regulations by neglecting to monitor compliance with them in work that
he or she supervises, or by neglecting to provide for the financial, organisational or other prerequisites for work safety.

Civil law:

The management of stress is considered within Articles L. 4121-1 to L. 4121-5 of the French Labor Code and the National
Bargaining Agreement on Stress at Work implementing the EU Regulations dated 8 October 2004.

Relevant provisions of the Collective Bargaining Agreement (CBA) applicable to the company and any in-house company
agreement should be checked as they might provide for additional and specific obligations in this respect.

Enforcement
Criminal law:

T: +33 1 55 73 42 17
deborahattali@
eversheds-sutherland.com

An employee may file a civil law suit against the employer and claim for damages. It is also possible and quite common to
present such claims in connection with criminal proceedings (if such proceedings are pending and if claims result from the
same criminal behaviour). The court can, however, still order separate handling for the civil claims.
Damages may be claimed for issues including stress-induced illness, medical costs, lost income and suffering.

Cases or
relevant news
headlines:

Supreme Court case (KKO 2018:46)

Employment
law
requirements:

The Working Hours Act contains provisions on the maximum working hours (as a main rule, eight hours a day or 40 hours a
week, although collective bargaining agreements usually allow for derogations).

6

Employee A had reported to the OSH authority that her supervisor treated her in an inappropriate manner at the workplace
and that she was experiencing work-related strain (she had experienced various different mental symptoms and had been
on sick leave). While this matter was pending at the OSH authority, A’s employment contract was terminated. The Supreme
Court held that reporting to the OSH authorities is deemed as industrial activity, which is one of the prohibited
discrimination grounds. The Supreme Court ruled that A’s supervisor was guilty of punishable work discrimination because
A’s report to the OSH authorities had a real impact on the decision to terminate A’s employment contract.

The Working Hours Act also regulates overtime work, Sunday work, night work, weekly free time and daily rest periods for
instance. Flexible working hours or a working hour adjustment system over a longer period of time may be agreed upon, as
long as they comply with the Working Hours Act and applicable collective agreement.
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Under Section 3 of the Federal Act on the Implementation of Measures of Occupational Safety and Health to Encourage
Improvements in the Safety and Health Protection of Workers at Work (Arbeitsschutzgesetz, short: ArbSchG), it is the
employer’s legal duty to take the necessary measures to ensure employees’ occupational safety and health, taking account
of the circumstances, to influence the safety and health of workers at work. Section 4 No. 1 clarifies that any hazards to
mental health shall be avoided as far as possible and remaining risks shall be kept as low as possible.
Stress at work, however, is considered a major part of mental health.

T: +36 (1) 394 3121
szent-ivany@
eversheds-sutherland.hu

In Hungary, Act XCIII of 1993 on Labor Safety (the “Act”), and its amendment of January 1, 2008, defines workplace stress
and emphasizes that it is the employer’s duty to assess and reduce mental risks.
According to statutory provision, a mental risk is defined as the sum of the effects to which a worker can be exposed at work
(conflicts, organisation of work, work schedule, uncertainty of employment etc.), that have an influence in connection with
his/her reactions to such effects, or in consequence of which stress or occupational accidents may occur, and
psychosomatic symptoms (relating to or involving both the mind and body) may develop.

In line with section 2(1) of the Occupational Safety Act (Arbeitssicherheitsgesetz, short: ASiG), employers also have a legal
duty to appoint a company doctor. This duty applies from the first employee onwards, but depends on whether the doctor is
necessary. Accident insurance institutions assist on whether (especially smaller) employers need a company doctor. This
doctor supports the employer in all occupational safety questions regarding health protection. According to section 3(1)(2)
(no. 1d) of ArbSchG, the doctor has to advise the employer on questions of occupational psychology.

The Act stipulates that in the interest of occupational safety and health, employers shall take the human factor into
consideration when setting up the workplace, selecting the work equipment and procedures, having particular regard to
reducing the amount of work time spent on monotonous or frequently repeated procedures and the detrimental effects of
such, to the scheduling of work time, and to avoid any psychosocial stress that may result from work.

In addition to the statutory duties referred to above, employers also have the duty, implied into the contract of employment,
to take reasonable care of the health and safety of employees (duty of care). This also covers mental health to which stress
can be a danger.

“It shall mean any acute and chronic disease contracted at work or while engaged in an occupation, or any chronic disease
diagnosed following the performance of work that:

The Act includes psychological stress among occupational diseases. These, according to the Act, are the following:

a) is closely related to work or occupation, and that may be attributed to physical, chemical and biological factors,
psychological stress or ergonomic considerations arising at work or during the work process;

Enforcement

b) is attributed to the degree of engagement of the worker if greater or lesser than normal.”
Act CXCI of 2011 amended the Act on Labor Safety; it requires the employer to carry out the risk assessment, risk
management and the definition of preventive measures, unless otherwise provided for by law, before the start of the activity,
in justified cases, but at least every three years.

Criminal law:

Authorities have various ways of acting and reacting, starting from advising employers and monitoring their provisions, up to
imposing fines and prosecution.

Civil law:

When it comes to occupational health and safety, employees are entitled to “whistle-blow” (section 17(2) ArbSchG) where,
based on specific indications, they are of the opinion that the measures taken and means made available by the employer
are not sufficient to guarantee safety and health protection at work and the employer does not remedy any complaints
raised by the employees in this regard, they may contact the competent authority. Employees may suffer no disadvantages
as a result thereof. Employees who can demonstrate that the stress was caused by the employer may also seek to claim
damages.

Enforcement
Criminal law:

Cases or
relevant news
headlines:

In various cases, changes to the employee’s work environment have been shown to cause an increasing stress level that
leads to long periods of sick leave. Factors can be such as new colleagues, new supervisors or operating processes.

Labor safety fines amounting to between HUF 50,000 and 10,000,000 (~EUR 150–31,000) may be imposed, depending
mainly on the extent, duration and number of the breaches, although actually issuing a fine because of stress resulting from
work is very rare.

Civil law:

The officials of Hungarian Labor Inspectorate review the risk assessment of the employers and issue warnings or orders. The
Inspectorate finds informing employers the best prevention tool in cases of non-compliance.

Employment
law
requirements:

Employers have to carry out risk assessments on work equipment in regard to mental aspects, i.e. hazards to mental health,
which also includes possible impacts on stress, section 3(2)(2)no. 2 Undertaking Safety Regulation
(Betriebssicherheitsverordnung, short: BetrSichV).

Cases or
relevant news
headlines:

None.

Employment
law
requirements:

There is no mention of stress or mental health risks in employment law.

Pursuant to section 3(1) Workplace Regulation (Arbeitsstättenverordnung, short: ArbStättV), employers also have to carry
out a risk assessment on workplaces in terms of psychological impacts, i.e. hazards to mental health.
When it comes to the individual employee, the employers’ duty is to initiate an Integration Management (IM -Betriebliches
Eingliederungsmanagement, short: BEM) after an employee has been on sick leave for more than six weeks over a period of
twelve months. The IM’s aim is to investigate and reduce the causes of the employee’s sickness, therefore it is a useful tool
to disclose possible stress factors at work.

Other key
points:

8

There is no central authority that enforces the laws on occupational safety and health. Primarily, the Trade Supervisory
Offices are the competent authorities. However, the National Occupational Safety and Health Conference (“NAK”) has the
duty to develop and update a “Joint German Occupational Safety and Health Strategy”. Its aim is to provide country-wide
effective occupational safety and health provisions. The conference consists of representatives of the federal government,
the Länder and the accident insurance providers. The central employer and employee organizations also send
representatives to the conference. The guidelines of the GDA are available publicly and can be found online.
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Under common law, there is a general duty of care owed by employers to their employees to provide a safe place of work.
Failure to comply means an employee can make a claim against the employer if they can establish negligence, and that the
employee has suffered loss as a result.
Part II of the Safety, Health and Welfare at Work Act 2005 (the “2005 Act”) sets out the obligations imposed on employers to
provide a safe place of work. Section 8 (1) of the 2005 Act states that “every employer shall ensure, so far as is reasonably
practicable, the safety, health and welfare at work of his or her employees.”
Section 8(2)(b) imposes an obligation on employers to manage and conduct work activities in such a way as to prevent, so
far as is reasonably practicable, any improper conduct or behavior likely to put the safety, health or welfare at work of his or
her employees at risk. Accordingly, employers can prevent the risk of stress by identifying what constitutes ‘improper
conduct’ which is likely to put the safety, health or welfare of employees at risk.

Criminal law:

The Health and Safety Authority (the “HSA”), established under Part 5 of the 2005 Act, defines workplace stress as “when the
demands of the job and the working environment on a person exceeds their capacity to meet them and identifies a range of
situations which can cause stress in the workplace including poor working relationships, ill-defined work roles, and lack of
personal control over work. An employer does not have to provide a stress-free environment, however, they are obliged to
take reasonably practicable steps to prevent and minimise stress and protect employees from the consequences of
unreasonably stressful working conditions. The law requires risks to be reduced so far as is “reasonably practicable.”

The HSA has responsibility for the enforcement of the legislation and is given significant powers including powers of entry,
on the spot fines and prosecution of offences.

Civil law:

A stress-related illness is a personal injury and it is likely that the employee would also claim on the basis of negligence,
breach of contract and breach of duty (including statutory duty) of the employer.
A stress claim could also arise where an employee takes a claim for constructive dismissal where he/she is able to
demonstrate (amongst other factors) that the employer’s conduct was so unreasonable that the employee had no
alternative but to terminate his/her employment.

Cases or
relevant news
headlines:

McGrath v Trintech Technologies [2005] adopted the principles in determining liability for stress-induced psychiatric injury
in an employment context previously set out in Hatton v Sutherland [2002]. These principles continue to apply to stressrelated claims today.
The Central Statistics Office of Ireland reports that 13,000 people in the Republic of Ireland suffer from stress, depression
and anxiety. Also, the Department of Social and Family Affairs states that 1.7% of all occupational injury benefit claims
allowed in the Republic of Ireland in 2006 related to stress. Absences for mental health-related issues are significantly
longer than absences for other injury-related issues.

Employment
law
requirements:

The Organisation of Working Time Act 1997 states that the maximum average working week for many employees cannot
exceed 48 hours.

Article 28 of Legislative Decree no. 81 of 2008 sets out the duty of employers to assess all the risks for health and safety of
employees, including work-related stress, in compliance with the framework agreement of 2004.

The employer must adopt the risk assessment document (“DVR”), which represents the map of all work-related risks. The
DVR must contain all the necessary procedures for the implementation of prevention and protection measures and the roles
of those who must implement them.
The DVR must also indicate the identity of the Workers’ Safety Representative. The representative warns the employer of
risks identified during the course of their activity. The representative can appeal to the competent authorities if they consider
that the prevention and protection measures taken by the employer and the means used to implement them are not suitable
to guarantee safety and health at work.

The 2005 Act defines personal injury in the workplace as “any injury, disease, disability, exceptional illness or any impairment
of physical or mental condition.”

Criminal law:

Article 2087 of the Italian Civil Code prescribes for the employers the general duty to take necessary measures in order to
protect the physical and mental health of employees.

Enforcement

Section 8 (2) (h) also provides for the “carrying out a risk assessment…and safety statement” which should include the risk of
bullying or stress in the workplace.

Enforcement

T: +39 02 892 871
valentinapomares@
eversheds-sutherland.it

The employer is liable to:
–
–

imprisonment of three to six months or a fine of EUR 3,071.27 to EUR 7,862.44 if they do not fulfil the risk assessment
duty; or
if the DVR is not complete, a fine in the range of EUR 1,228.50-2,457.02 or in the range of EUR 2.457,01-4.511,96,
depending on what is actually missing from the DVR.

Civil law:

Employees who can prove the existence of damage to their health and the harmfulness of the work environment, as well as
the link between one and the other element, may seek to pursue a personal injury claim.

Cases or
relevant news
headlines:

In an employment tribunal case, a truck driver won his claim for work-related stress caused by the impossibility of his being
able to enjoy the daily and weekly rest periods provided for by the law.
The Court of Cassation recognised a compensation sum, amounting to €25,000.00, to a porter who, due to long work shifts
(from 9.00 pm to 9.00 am), reported an anxious neurotic syndrome caused by work stress.
Italian courts consider the work-related stress damage as a non-material damage.

Employment
law
requirements:

There are no specific legal requirements in order to prevent work-related stress.
However, Legislative Decree no. 66 of 2003 sets some rules on working hours in order to protect the health of the
employees and to provide them some periods of rest.
Under this law, employees cannot work more than 48 hours a week on average.
In compliance with Art. 7 of Legislative Decree no. 66 of 2003, the employee is entitled to 11 consecutive hours of rest every
24 hours.

Other key
points:

Legislative Decree no. 81 of 2008 established the Permanent Advisory Commission for Health and Safety at Work with the
aim of constantly giving support to employers on the measures to be adopted in compliance with the law.
The National Institute for Insurance against Industrial Injuries (INAIL) provides and updates annually a checklist in order to
gather objective and verifiable elements considered to be possible work-related stress indicators.

The Protection of Young Persons (Employment) Act 1996 regulates the working hours of young people under the age of 18.
The Employment (Miscellaneous Provisions Act) 2018 introduced new laws to protect workers in casual and precarious
employment and is aimed at improving the security and predictability of working hours.

Other key
points:

The HSA launched the Work Positive Programme, a risk management process that incorporates a risk assessment covering
the major causal factors associated with workplace stress.
The Working Time Regulations 1998, (“WTR”) which implement the EU Working Time Directive, provide that employers are
required to keep adequate records of their compliance with WTR limits. However, in Federación de Servicios de Comisiones
Obreras v Deutsche Bank, the European Court of Justice held that in order to comply member states must require
employers to set up a system to measure the actual daily working time of their workers. As a result it would appear that the
record-keeping obligations of the WTR are non-compliant with the ruling.

10

11

Helping you juggle real world issues
International stress management

Helping you juggle real world issues
International stress management

For more information on stress
management in the Netherlands
please contact:

For more information on stress
management in Russia please contact:

Ingrid van Berkel
Partner

Netherlands

T: +31 10 2488 046
ingridvanberkel@
eversheds-sutherland.nl

Olga Chirkova
PrincipalAssociate

Russia

Stress management

Stress management

What is the
legal
framework?

What is the
legal
framework?

Article 3 of the Working Conditions Act sets out the employer’s duty to guarantee the health and safety of employees. This
includes managing workplace stress. To this end, the employer shall implement a policy aimed at ensuring proper working
conditions. Currently there is no specific legal framework for stress management.

Stress management is not regulated separately in Russia. It is nevertheless part of a broader employment law framework.

An employer also has a duty to take measures in order to prevent an employee from suffering damages in the performance
of their duties (the duty of care), as outlined in article 7:658 of the Dutch Civil Code. This duty of care also applies to
psychological damage of an employee due to work overload.

Articles 22 and 209 of the Labor Code of the Russian Federation impose the obligation on employers to have in place
measures to preserve the life and health of employees in the course of their work, including a wide variety of activities (legal,
sanitary and hygienic, therapeutic and preventive, rehabilitation, etc.).

Furthermore, an employer is obliged to behave as a good employer and exercise so called “good employment practices”
(article 7:611 Dutch Civil Code). On the basis of this duty, an employer can be held liable by an employee for psychological
damage due to work-related stress.

Since long-term stress arising from the performance of their work duties can negatively affect the health of employees and
cause it to deteriorate, it can be assumed that in such situations, according to the requirements of Article 214 of the Labor
Code, the employee should report this situation to the employer, who should identify the causes of stress, conduct stress
prevention, analyze the impact of stress on employees and try to mitigate its effects.
Russian legislation also provides that the working conditions of certain categories of employees are considered to have
increased intensity (pilots, air traffic controllers, machinists, nuclear power plant employees, etc.). Such working conditions
are considered to be hazardous, and employees engaged in these activities are entitled to premiums and additional leave.

Under the Working Conditions Act and the Working Hours Act, the Inspectorate SZW (the public executive body) may
impose fines for violation of the Act.

The main factors determining the intensity of work performed by employees under Russian legislation are working hours,
emotional stress, the intensity of intellectual, sensory, visual and auditory loads, and whether working tasks are
monotonous.

With regard to the Working Conditions Act, the fines may vary from €340 up to €13,500, depending on the category in
which the offence is classified. This is laid down in the Policy Rules on the Imposition of Fines in Working Conditions
Legislation.
Should only statutory rules under the Working Hours Act be breached, the penalty amounts vary from €100 to €10,000,
depending on which offence is committed.

Civil law:

Enforcement
Criminal law:

It should be taken into account that the Works Council might have a right to be informed and/or a right of initiative
regarding the working conditions policy (Article 31 and Article 23 of the Works Councils Act).
Under the Works Councils Act, the Works Council has the obligation to promote compliance with the regulations applicable
to the company in the field of employment conditions, as well as with the regulations in the field of working conditions and
working hours and rest periods of the persons working in the company. The subject of work-related stress could, for
example, be put on the agenda for regular consultations with the employer.
Also, if a duty of care/duty to exercise good employment practices is breached, an employee may request for termination of
their employment agreement and claim additional compensation in court. The employee could base a (separate) claim for
damages on the basis that the employer has not acted in accordance with the standards of good employment practices.
Employees who can demonstrate that the stress was caused by the employer may also seek to pursue personal injury
claims.

Cases or
relevant news
headlines:

Employment
law
requirements:

Russia is a party to both the ILO Convention on Occupational Safety and Health No. 155 (1981) and the European Social
Charter, but there are no federal laws or court practice that protect workers from stress specifically (if stress is taken as an
autonomous factor).

Article 5 of the Working Conditions Act sets out the duty of employers to risk assess for stress and act upon their findings.

Enforcement
Criminal law
and
administrative
law:

T: +7812 363 3377
olga.chirkova@
eversheds-sutherland.ru

In 2005 the Dutch Supreme Court confirmed that the duty of care as outlined in the Dutch Civil Code also extends to
psychological damage.
In 2017 a matter was brought before the court where it was established that the employer wanted to terminate the contract
of an employee when she became ill. Pressure was being put on the employee, while the employer knew that the employee
had to avoid tension and stress as a result of her medical condition. It was established that the employer had, with this, acted
with serious culpability. The director and the employee were related and therefore the Supreme Court stated that it could
also not comprehend the employer’s behavior. The circumstances in this case led to the conclusion that the fact that the
employment relationship was disrupted was a result of the employer’s behavior. As a result of this, the employer was
sentenced to pay an additional compensation of EUR 15,000, in addition to payment of the statutory severance amount.
In order to comply with the obligation to implement a policy regarding the labor conditions, the employer must inter alia
organize the work in such a way that it does not adversely affect the safety or health of the employee. The organization of
workplaces shall also be adapted as far as possible to the personal characteristics of employees and monotonous and
rhythm-based work must be avoided.
The employer shall in addition implement a policy aimed at preventing or limiting mental health workloads to poor
mental health

There is no direct criminal enforcement mechanism specifically covering stress in the workplace. However, an employer
may be held liable under criminal law if an employee is injured due to the employer’s non-compliance with health and
safety provisions.
The Criminal Code of the Russian Federation also provides liability for incitement of a person to suicide or attempted suicide
by means of threats, ill-treatment or systematic humiliation of the human dignity of the victim. Because of that, in the event
an employee committing suicide at his/her workplace, the law enforcement authorities and/or the State Labor Inspectorate
may initiate an inspection of the workplace provided that there is evidence that the employee committed suicide due to
inappropriate work conditions.

Civil law:

There is no enforcement mechanism if stress is the only factor. However, if the employer breaches labor legislation (with
stress being an additional factor), employees have a number of enforcement possibilities: from filing an appeal to the Labor
Inspectorate to protecting their interests in courts.

Cases or
relevant news
headlines:

None.

Employment
law
requirements:

There is no relevant case law related to stress in the workplace as a separate ground for compensation.
In March 2019 the press reported that the Labor Ministry of the Russian Federation was considering introducing rules to
introduce additional compensation for employee’s emotional and intellectual strain at work, including such strain caused by
unusual work schedules and stress. If working conditions are deemed harmful or dangerous, the employee would be able to
receive additional monetary compensation.
Another type of compensation that is being considered would be additional days of paid holiday or a reduction of working
hours. However, this has so far only been loose proposals discussed at ministerial level without yet having been followed up
by a governmental decree. There is therefore no certainty that such provisions will actually be adopted.

Other key
points:

Pursuant to Article 91 of the Labor Code, standard working time may not exceed 40 hours per week. For certain categories
of workers (minors, disabled persons), the standard working time is reduced.
For employees whose working conditions are classified as hazardous according to the results of a mandatory external
assessment, working hours may not exceed 36 hours per week.

The Working Hours Act stipulates that employees under the age of 18 cannot work more than nine hours per shift, 45 hours
per week and 40 hours a week on average in each period of four consecutive weeks. Employees aged 18 or over cannot
work more than 12 hours per shift, 60 hours per week,48 hours a week on average in each period of 16 consecutive weeks
and 55 hours a week on average in each period of four consecutive weeks.

Other key
points:
12

The Inspectorate SZW has provided a tool for employers to check whether they comply with the working conditions
legislation (in Dutch). The tool can be accessed on the SZW website.
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Both the European Union and domestic Spanish law acknowledge the employees’ right to working conditions which
respect his or her health, safety and dignity. In this regard, the main section of the most relevant local rule governing health
and safety matters is Act 31/1995, of 8 November, on prevention of employment risks. In particular, section 14.1 establishes
the employer’s duty to ensure the safety and health of employees in every aspect related to their work.
There are also specific duties. By way of example, the employer shall take all reasonable measures to ensure that their
employees enjoy not only physical but also psychological wellbeing at the workplace (even if those measures do not arise
from the content of those specific duties). Likewise, the employer shall not only put measures in place in favor of its
employees’ health in the workplace, but also develop a permanent monitoring activity for the purpose of continuously
improving the activities related to identify, assess and control unavoidable risks. In this regard, section 15 of Act 31/1995
states that the company shall apply all the appropriate measures in order to avoid risks, and if not possible, assess the risks
which cannot be avoided.

Enforcement
Criminal law:

The main body in charge of monitoring that companies comply with the health and safety obligations (including those
related to stress at work) is the Labor Inspectorate. The Labor Inspectorate has a number of enforcement mechanisms
available to it, ranging from sending letters of request to solve health and several issues, through to several and significant
penalties (maximum fine under Spanish employment law related to offences on health and safety, is up to EUR 819,780).
Employees who can demonstrate that the stress was caused by the employer may also seek to pursue personal injury
claims.

Cases or
relevant news
headlines:

Recently, a report from the Spanish Statistical Institute established that at least 40% of employees and 50% of employers
declared to be stressed as a result of their work, and that 30% of sick leave in Spain is due to work-related stress.

Employment
law
requirements:

Under the Spanish Statute of Workers, employees cannot work more than 40 hours a week on average annually and nine
hours per day. There must also be 12 hours’ rest time between the end of one working day and the beginning of the
following one.

In damages claims the general principle is that employers are obliged to pay compensation for stress-induced illness when
this is related to work and the company did not adopt measures to avoid/mitigate that mental health risk.

In 2018 the Government enacted a regulation including for the first time (expressly) the right of employees (and public
servants) to “digitally” switch off from work to ensure that the employees’ rest time, leaves of absence and holidays, and
personal/family privacy are respected by the employer. Likewise, the law contains an explicit acknowledgment of this right
for home-employees using IT and employees who carry out work away from the workplace.

Criminal law:

Civil law:

Violation of a law may also result in liability for damages to the employee, both general and as compensation for financial loss.
However, the amount should be very modest as compensation to an employee for ill health or injuries due to an unsatisfactory
work environment is normally paid by the government through social security insurances. In addition, employees are generally
prohibited from making any direct claims to the employer if the employer is bound by a collective bargaining agreement. In
such cases, the employees will instead receive additional compensation from the collectively agreed insurance.

Cases or
relevant news
headlines:

The “Krokom case”, was about a social welfare secretary that took his own life following a long period of ill health. The question
for the court was if the managers were to be held criminally liable for the worker’s ill health and subsequent death. The worker
had told the managers that he thought he was being treated unfairly by a colleague and that he was under a lot of stress. The
managers carried out an investigation of the situation but did not take any action. Instead, the worker was served with a notice
of summary dismissal shortly afterwards. The District Court found the managers to be liable and sentenced them to pay fines
and carry out suspended sentences. However, the Court of Appeal found the managers to not be liable and overturned the
ruling. The Court of Appeal argued that, although the managers could have done more, they had not acted negligently.
In another case, two switchboard operators employed by the police had to go on extended sick leave, one due to PTSD and the
other due to high blood pressure. The county police commissioner and the deputy county police commissioner were
prosecuted for having caused the switchboard operators’ ill health by not providing sufficient training or appropriate technology
for carrying out the work tasks. The District Court found that the defendants had failed to prevent ill health as provisioned by the
Work Environment Act, but that it had not been established that they had acted negligently. The ruling was not appealed.

However, a specific and explicit acknowledgement of this switch-off right is expected to increase employee awareness.
In order to assess a stress-related risk in the workplace it would be advisable that you reach out to your health and safety
service in the company. The health and safety service must:
–
–
–
–
–

identify the risk factors;
identify who can be harmed and how;
evaluate the risks;
implement the appropriate measures to avoid or, if not possible, mitigate the risks; and
monitor and review periodically.

An employer can be found liable under the Work Environment Act and the Working Hours Act as well as the regulations issued
under them. The Work Environment Authority is also entitled to issue prohibitions and injunctions, together with penalty fees,
necessary to ensure compliance with the legislation. For breaches of certain provisions, the Work Environment Authority may
instead issue a fee. The fee amount depends on the violation but can be as much as SEK 1,000,000.
The claim can, under certain circumstances, be addressed to the company, in which case the possible sanction is a corporate
fine of a maximum of SEK 10,000,000, or to an employee of the company, in which case the possible sanctions are a fine
(unlimited) or a prison sentence of a maximum of one year. The addressee is decided by the prosecutor in each individual case
based on all relevant circumstances. However, the court has the final say in whether the correct person has been prosecuted.

Actually, the existing regulations on working time and rest time, constitutional provisions and other EU provisions to ensure
personal and family life are protected, already provide for a solid set of legal grounds for an employee to defend the right to
refuse to be contacted without consent. out of hours, agreed legally or by way of collective bargaining agreement.

Other key
points:

The Work Environment Act contains framework provisions in this area. It is stated that health and safety is to be satisfactory
considering the nature of the work and social and technological developments and that working conditions must be adapted
to people’s differing physical and mental capabilities. It is also stated that technologies, the organization of work and the
content of work must be designed in such a way that the employees are not subjected to physical strain or mental stress that
may lead to illness or accidents.
The Organizational and Social Work Environment Regulation sets out more detailed provisions on preventing and handling
unhealthy workloads as well as victimizations, including requirements on adapting the resources to the demands of the work,
informing the employees of what is expected of them and providing support and training.
The Systematic Work Environment Management Regulation describes how to practically manage health and safety issues.
Amongst other things, it sets out requirements on documentation and allocation of tasks with the organization.
The Working Hours Act and the Working Hours Regulation contain detailed provisions on regular working hours, on-call time
and overtime as well as minimum amounts of pauses, breaks and resting periods etc.

Enforcement

In some cases, it is possible that breaches of health and safety obligations (including stress-related) imply criminal offenses.

Civil law:

T: +46 8 545 322 00
aliciagallo@
eversheds-sutherland.se

Employment
law
requirements:

Employment law requirements on stress management are to a large extent adaptable to the workplace at hand. The main
requirement is that the employer must do what is necessary to prevent stress.
Where the employer has at least ten employees, concrete requirements include documenting the employer’s work on
preventing ill health and accidents in the workplace in a health and safety policy as well as documenting the allocation of work
tasks.
Normal working hours may not exceed 40 hours per week. Overtime is lawful if there is a genuine need for it. However, it may
not exceed 48 hours during a period of four weeks or 50 hours during a period of one calendar month, with a general cap of
200 hours per calendar year. Extra overtime in excess of these limits is only allowed in extraordinary circumstances and may not
exceed 150 hours per calendar year. Overtime and extra overtime together may not exceed 48 hours during a period of four
weeks or 50 hours during a period of one calendar month. In addition to these restrictions, there are provisions governing
on-call time, pauses, breaks, resting periods, scheduling etc. The employer must keep notes of on-call time and overtime.

Other key
points:

14

The Work Environment Authority publishes general guidelines on managing, among other things, stress in the workplace. They
are not binding but can be helpful as they contain advice on how to handle practical situations.
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The Federal Act of 13 March 1964 on Employment in Business, Trade and Industry (Labor Act, the “LA”) contains numerous
provisions on occupational health and safety, such as provisions on working hours and rest periods (Art. 9 et seqq. LA) or
special protection provisions for young employees (Art. 29 et seq. LA), pregnant women and nursing mothers (Art. 35 et seq.
LA).

Criminal law:

According to the Law on Health and Safety of Work, an employer also has a duty of reasonable care of the health and safety
of employees, which includes the duty of monitoring and improving working conditions.

Enforcement
The cantons are responsible for the implementation of the Labor Act and the occupational health and safety provisions, as
they are in charge of the enforcement of the law and the ordinances. Hence, the canton appoints an enforcement authority
and an appeal authority. According to Art. 51 para. 2 LA, the cantonal authority is responsible for issuing orders with the
threat of penalty in the event of non-compliance with a provision or order. If this order is not complied with either, it is the
cantonal authority which “takes the measures necessary to bring about the lawful situation”.

Criminal law:

The Health and Safety Inspectorate (“HSI”) can make audits and issue prescriptions and impose penalties for noncompliance with the local standards on labor safety and health.

Civil law:

The requirements to the stress level and criteria for stress level measurement are unclear. In practice, there are only
recommendations by the HSI for the employers to follow the recommendations of the International Labor Organization in
this respect.

In serious cases of danger to the life or health of employees, the authority may even order a temporary closure. The
competent authority must take action if it receives a report of non-compliance with the law, an ordinance or an order. It is
therefore possible for an individual to draw the attention of the authority to an instance of maladministration.

In practice, the employee can get occupational (professional) diseases from different working conditions and apply to the
Medical Expert Commission for an expert opinion. According to such expert opinions, stress is one of the factors (which is
assessed) which causes development of the occupational diseases. If the employee gets an expert opinion to confirm that
the occupational disease was caused by poor working conditions, the employee can request payment of moral damages
from the employer. However, we have not seen any case where stress was the sole factor that caused the occupational
disease. In most cases, it was one of many factors.

Furthermore, if an employee suffers an impairment of his/her health, this may constitute a criminal offense.
In Art. 59 et seqq. LA, there are penal provisions for the employer. The employer will be sanctioned with a monetary penalty
if he intentionally or negligently breaches the provisions on health protection and plan approval, the working time and rest
period or the special protection of young or female employees.

Civil law:

An employer who does not take all reasonable protective measures may be liable to pay for the resulting damage.

Cases or
relevant news
headlines:

The Federal Tribunal has approved several stress liability claims and granted damages to the employee on the grounds that
prolonged constant pressure had caused damage to health and that the employer had not fulfilled their duty of care.
In the ruling of the Federal Tribunal 4C.24/2005 of 17 October 2005 a hotel manager was exposed to constant
psychological pressure from the Chairman of the Board of Directors, including many minor harassments and numerous
telephone calls for months. The consequences were one month of hospitalization and a longer period of inability to work.
The two attending physicians attributed the health impairment of their patient to the pressure, constant criticism and
exaggerated demands made on him in the course of his work. The stress context was confirmed by the employee’s abusive
dismissal, which was justified by the employer on the grounds of professional inadequacy and, in particular, failure to meet
the sales target set. The employee was awarded an indemnification of CHF 5,000.
There are not many court cases as there is a high bar for the employee to prove.

Employment
law
requirements:

The Labor Code of Ukraine (1971) provides for an employers’ duty to ensure, to the extent possible, the health and safety of
all employees. The employer shall, in particular, ensure that the sanitary and hygienic conditions at work prevent
professional diseases. This includes managing workplace stress.
The employer is obliged to risk assess for compliance of workplace conditions with the local standards and, if necessary,
improve working conditions. The stress risk assessment must be carried out according to the state standards on sanitary and
hygienic conditions at work (as approved by Ministry of Health in 2014). However, the stress level standards are vague.

The provision of Art. 6 LA on health protection belongs to the core of public law on occupational health and safety.
Furthermore, there are more far-reaching provisions in the ordinances to the Labor Act, in particular in ordinance 3
concerning health protection. In addition to the statutory duties as referred to above, an employer has a duty to take
reasonable care of the health and safety of employees (Art. 328 of the Swiss Code of Obligation, the “CO”).

Enforcement

T: +38 044 391 38 53
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Cases or
relevant news
headlines:

None.

Employment
law
requirements:

Employees cannot work more than 40 hours a week on average. If the employee works more than eight hours a day, this
can be a factor which increases the stress level (according to the sanitary and hygienic conditions at work).

Other key
points:

In general, Ukrainian law provides for broad employer’s health and safety obligations. However, the law does not provide
clear requirements with regard to stress management and the employer’s obligations in this regard. In practice, employers
will not be liable for stress management rules, although high levels of stress at the workplace can be considered as one of
the reasons for development of the occupational diseases. The employee who suffers from the occupational diseases
(caused, inter alia, by stress) may claim moral damages from the employer. The moral damages are not covered by the
mandatory social insurance against occupational diseases.

Stress management forms part of the general duty for occupational health and safety of the employer. The employer is
obliged to take all measures necessary and appropriate to the circumstances of the company to protect the health of the
employees (Art. 6 para. 1 LA).
The employer has to issue all instructions and take all measures necessary to maintain and improve the protection of
physical and mental health. In particular, the employer has to ensure that excessive or excessively one-sided demands are
avoided (Art. 2 para. 1 lit. c of the ordinance 3 concerning health protection).
In Swiss law, there are also work and rest periods. The maximum number of working hours per week is:
–
–

45 for employees working in industry, office staff, technical and other employees, sales personnel in large retailing
firms; and
50 for all other employees. (Art. 9 LA, Art. 2 of the ordinance 1 of the Labor Act, the “LO”).

All employees must be granted a daily rest period of no less than 11 consecutive hours. (Art. 15a LA, Art. 19 LO).The Labor Act
does not apply to all employees. The Labor Act is for example not applicable to high level executives.

Other key
points:

16

Social security insurances can also have the right to make a recovery claim for stress liability against an employer.
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Section 2 of the Health and Safety at Work etc. Act 1974 set outs an employers’ duty to ensure, so far as is reasonabley
practicable, the health, safety and welfare at work of all employees. This includes managing workplace stress.
In addition, regulation 3 of the Management of Health and Safety at Work Regulation 1999 requires employers to carry out a
suitable and sufficient risk assessment of the risks that employees are exposed to at work. Again, this includes the risk of
work-related stress.

Enforcement
Criminal law:

Workers who file suit in US courts, however, have used evidence of stress to support claims under other laws.

Enforcement
Criminal law:

There is no criminal enforcement mechanism specifically covering stress in the workplace.

Civil law:

In the US, private civil litigation is more pervasive than in most other jurisdictions. Private plaintiffs sometimes rely on
evidence of stress to support claims made under the Americans with Disabilities Act of 1990, which prohibits discrimination
based on disability, and the Civil Rights Act of 1964, which prohibits discrimination based on race, color, sex, or national
origin.

The Health and Safety Executive (“HSE”) has a number of enforcement mechanisms available to it, ranging from sending
letters of advice, through to prosecution for a criminal offence.

US employers, therefore, have an incentive to evaluate and manage stress in the workplace to minimize potential litigation
exposure.

The HSE has had an increased focus on stress at work over the last four years and has pushed to create a more uniform
standard for stress management (the “Stress Management Standards”).
However, if the HSE is successful in this aim then it may be easier for them to demonstrate where an employer has fallen
below the relevant standard and therefore be more likely to lead to a successful prosecution. Therefore, whilst there are no
current prosecutions, it is possible that prosecutions will follow in the future.

Cases or
relevant news
headlines:

None.

Previously, the HSE has relied on issuing Improvement Notices to organizations it believes have not put in place sufficient
measures to manage workplace stress.

Employment
law
requirements:

There is no legal limit to the number of hours that an adult can work in one week, but the Fair Labor Standards Act dictates
standards for overtime pay in both the private and public sector.

Instead of resorting to enforcement, the HSE has published three case studies (for a NHS Trust Hospital, a Metropolitan
Council and a science company) who have made positive changes in how they manage work-related stress. Organizations
are encouraged to review these case studies for practical tips.

Civil law:

Employees who can demonstrate that the stress was caused by the employer may also seek to pursue personal injury
claims, although these are typically unsuccessful.

For employees who are covered under the Fair Labor Standards Act, any employee that works more than 40 hours in a week
must be paid overtime (time and a half) for those hours. Certain industries and classes of workers are exempt from the Fair
Labor Standards Act.
Certain states, including California, Colorado, Kentucky, Minnesota, and Rhode Island have additional requirements
regarding payment of overtime.

If the implied duties are breached, employees may choose to resign and pursue claims of constructive unfair dismissal (and
discrimination claims if the breach amounts to discrimination on the grounds of a protected characteristic).
However the general principle is that employers should not have to pay compensation for stress-induced illness unless such
illness was reasonably foreseeable. Employers are entitled to assume that employees can withstand the normal pressures of
a job. The main issue in civil claims is therefore foreseeability.

Cases or
relevant news
headlines:

Section 5(a)(1) of the Occupational Safety and Health Act (“OSHA”) requires that each OSHA-covered employer furnish to
each of its employees a workplace free from hazards that are causing or likely to cause death or serious physical harm.
Although workplace stress would be covered within this general duty, OSHA has never specifically targeted workplace stress
management and there are no specific OSHA rules that govern the area.

In addition to the statutory duties referred to above, an employer also has a duty, implied into the contract of employment,
to take reasonable care of the health and safety of employees.
There is also an implied duty to provide and monitor, so far as is reasonably practicable, a working environment which is
reasonably suitable for the performance by the employees of their contractual duties. This is broader than the health and
safety duty. Both implied duties will include managing workplace stress.

As a whole, the US framework for managing stress in the workplace is less developed than systems elsewhere in the world.

Other key
points:

The Family and Medical Leave Act of 1993 was passed to improve employee work-life balance by promoting employment
policies that accommodate and provide job security for working parents and employees who have serious health
conditions. There has been a recent rise in U.S. employees seeking FMLA leave related to stress as a “serious health
condition.” The determination as to whether stress meets the definition of a “serious health condition” based on an
employee’s individual circumstances continues to be a developing area of the law.

Since there are currently no prosecutions in the criminal courts the biggest risk for organizations comes from inquests into
suicides where there is a suggestion that workplace stress contributed to the death, or in employment tribunals where
payments are given to employees who have successfully sued their employers. In addition to the time and cost of managing
these processes, both can lead to negative publicity for the employer.
In an employment tribunal case a doctor won her discrimination claim and was awarded £4.2m. The doctor was diagnosed
with PTSD after the campaign of bullying she received following her return from maternity leave. The NHS trust launched an
inquiry into the issues following the result of the employment tribunal.
In the future, cases like this may also result in a HSE investigation for failing to protect the welfare of their employees.

Employment
law
requirements:

18

Managing workplace stress also overlaps with employment law and ACAS has produced guidance on managing and
preventing workplace stress which is based on the Stress Management Standards.
Under the Working Time Directive, employees cannot work more than 48 hours a week on average over 17 weeks.
Employees can choose to work more by opting out of the 48-hour week. There are some exceptions to this rule, for
example where 24 hour staffing is required.
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