
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

A calculated approach 

Providing a clearer understanding of IR35 
 

Organisations procuring labour services, such as freelancers and consultants, need to understand 
whether the new IR35 (or “off-payroll”) rules apply. Our flowchart overleaf helps answer that 
question. For further information on the April 2021 changes to IR35, read our summary guide. 

The flowchart refers to those organisations bringing in the services of contract workers as “clients”. 

It assumes that payments will be made for the provision of the worker’s services to the client on or 
after 6 April 2021 (transitional provisions apply where the services will be provided over a period 
before and after 6 April 2021). Note that off-payroll working rules (IR35) already apply to public 
sector organisations. However, they too will be subject to additional changes from April 2021. 

https://www.eversheds-sutherland.com/documents/services/employment/six_month_countdown_ir35_changes.pdf


*”Material interest” is defined but in essence the worker will have a material interest in: 1)  a company, if he directly or indirectly owns or  has the 

ability to control more than 5% of the ordinary share capital of the company or has an entitlement to more than 5% of the distributions made by the 
company or the assets on a winding up; and 2) a partnership, amongst other things, if he alone or with relatives is entitled to 60% or more of the 

profits of the partnership.  

 

** This is because income tax and NICs are being deducted from the worker’s fees in the supply chain. HMRC technical guidance ESM10000 makes it 
clear that where PAYE is operated by agencies and umbrella companies the changes to the IR35 rules will not apply.   

***Personal service is fact specific and there is case law as well as HMRC technical guidance on what constitutes personal performance. If there is a 

substitution clause, check whether the worker has a real choice over who does the work and that the substitute is answerable to and paid by the 

worker. The fact that the client can limit the choice of substitute to a suitable person does not necessarily mean that there is no real right of substitution. 
However, if the client has an unlimited right to veto substitutes then this may mean that the reality is that the worker has to provide the services 

personally and the right of substation is not genuine. 

**** Note that the substance is relevant here – a mere label of ‘outsource’ or ‘statement of work’ etc.  is not determinative.  

 

 

Don’t 
know 

When do the April 2021 changes to the off-payroll working 

rules (IR35) apply? 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Is the client:  
• a public sector body/entity; or  
• a medium or large organisation in 

the private sector which is UK 

resident or has a UK permanent 
establishment? 

If the client is a small private sector 
company for a tax year, the IR35 
changes do not apply (instead the 
existing private sector rules will 

continue to apply). However, the client 

is required to respond to an enquiry as 
to whether it qualifies as a small 

company.  
Wholly overseas clients of any size do 
not need to consider these changes 

Will the worker provide their services 
to the client through an 

intermediary, e.g. a limited company 
in which they have a material 

interest*/by which they are paid for 

their services to the client? 

The IR35 changes do not apply where, 
for example, the worker, as an 

individual, contracts directly with the 
client to supply services 

Conduct an audit 

to understand the 
contractual chain 

for services 
provided 

Is the worker subject to PAYE on 
their income from working for the 
client (other than PAYE with their 

own limited company), such as where 
the worker is employed by an agency 

or umbrella company? 

The IR35 changes 

do not apply** 

Must the worker personally perform*** services 

for the client, such as where the worker is 
contracted to perform a task and the worker 

cannot substitute someone else to do it? 

The client must apply the new IR35 rules. 
This includes determining the worker’s 

employment status for tax and NIC 
purposes. Depending on the status 

determination outcome and other factors, 
the client may be responsible for deducting 
employment taxes and NICs from the fees 
payable for the services and paying such 

liabilities to HMRC (read our IR35 
summary) 

The IR35 changes are not intended to apply 
where, for example, the client has fully 
contracted out the work as part of an 
outsourcing agreement and does not 

specify the individuals involved in delivering 
the service**** 

No 

No 

Yes 

Yes 

Yes 

No 

Yes No 

https://www.gov.uk/hmrc-internal-manuals/employment-status-manual/esm10000
https://www.eversheds-sutherland.com/documents/services/employment/six_month_countdown_ir35_changes.pdf
https://www.eversheds-sutherland.com/documents/services/employment/six_month_countdown_ir35_changes.pdf
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